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PREFACE. 


The  aim  of  this  work  is  to  give  a  concise  but  com- 
prehensive history  of  the  origin  and  development  of  the 
English  Constitution.  It  is  intended,  primarily,  as  a 
Text-book  for  students,  but  I  trust  that  it  may  also  prove 
not  unacceptable  to  the  general  reader.  In  its  com- 
position, while  necessarily  making  ample  use  of  Hallam's 
masterpieces,  I  have  availed  myself  largely  of  the 
writings  of  Professor  Stubbs  and  Mr.  Freeman,  which 
have  thrown  so  much  new  light  upon  the  earlier  phases 
of  our  Constitution.  In  the  most  recent  period,  the 
Constitutional  History  of  Sir  Erskine  May  has  been  my 
chief  guide.  But  numerous  other  authorities  have  been 
consulted,  and  to  all  of  them  references  are  given  in  the 
notes,  both  as  vouchers  for  the  facts  stated,  and  as  indi« 
cations  to  the  student  where  to  seek  for  further  and  fuller 
information. 

The  arrangement  adopted  is  mainly  chronolc^ical,  but 
with  occasional  deviations  from  the  strict  order,  where  I 
have  thought  it  most  convenient  to  treat  of  some  par- 
ticular topic  in  a  continuous  manner. 


viii  Preface. 

»  Ecclesiastical  matters  have  been  considered,  through- 
out, under  a  purely  political  aspect,  and  in  tracing  the 
growth  of  our  Institutions,  I  have  endeavoured,  as  far  as 
possible,  to  keep  aloof  from  all  party  spirit. 

Though  adding  somewhat  to  the  bulk  of  the  work, 
I  have  deemed  it  advisable  to  give  in  full  the  texts  of 
Magna  Charta,  the  Petition  of  Right,  and  the  Bill  of 
Rights, — the  three  great  landmarks  of  English  Con- 
stitutional History. 

The  Temple,  March^  1875. 
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I.)        to  the  Norman  Conquest  of  England. 

gration,  each  infusion  of  new  blood  has  but  served  to 
add  intensity  to  the  national  Teutonic  element  The 
Danes  were  very  closely  allied  in  race,  language,  and 
institutions  to  the  people  whom  they  invaded ;  and  the 
Normans,  though  speaking  a  different  language,  and 
possessing  different  political  and  social  institutions,  were 
yet  descended  from  a  branch  of  the  same  ethnic  stock. 

But  whatever  be  the  proportion  in  which  the  various  orofii 
national  elements  have  coalesced,  it  is  certain  that  the 
principles  of  our  constitution  are  in  nowise  derived  from 
either  Celt  or  Roman.  The  civilization  of  the  Romans, 
for  the  most  part,  departed  with  thenL  The  Roman 
law  entirely  disappeared  from  our  judicial  system.  It 
was  indeed  re-introduced  from  the  Continent,  in  the 
13th  century,  as  a  consequence  of  the  revived  study 
of  jurisprudence  which  had  there  taken  place.  As  a 
system  it  was  soon  rejected  in  England ;  but  some  of 
its  forms  and  many  of  its  principles  were  absorbed  into 
and  amalgamated  with  the  system  which  our  own  courts 
of  justice  had  been  g^dually  developing  for  themselves 
out  of  the  primitive  national  usages.  Our  language,  our 
political  and  judicial  institutions,  are  all  inherited  from 
our  Teutonic  ancestors ;  each  has  undergone  a  spon- 
taneous development  during  the  course  of  centuries, 
each  has  assimilated  new  elements;  but  the  national 
identity  of  race,  language,  and  institutions  has  never 
ceased  to  exist^ 

The  germs  of  our  present  constitution  and  laws  must,  Gcnnamc  origin 
therefore,  be  sought  in  the  primeval  institutions  of  the  iii^^^u. 
first  Teutonic  immig^nts.      Of  these  institutions  we 
have  little  positive  information.    According  to  Bede,' 


*  *  The  very  diversity  of  the  elements  which  are  united  within  the  isle  of 
Britain  serves  to  illustrate  the  strength  and  vitality  of  the  one  which  for 
thirteen  huiidred  years  has  mantained  its  position  either  unrivalled  or  in 
victorious  supremacy.  If  its  history  is  not  the  perfectly  pure  development 
of  Gennanic  principles,  it  is  the  nearest  existing  approach  to  such  a 
development.* — Stubbs,  Const  Hist.  L  6. 

'  Bedc  (bom  A.D.  672,  died  735)  records  very  few  circumstances  relative 
to  the  English  oonquest  of  Britain  from  his  own  sources,  but  for  the  most 
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the  original  immig^nts  consisted  of  the  three  kindred 
tribes  of  Angles,  Saxons,  and  Jutes.  Of  these,  Tacitus 
does  not  even  mention  the  Saxons  or  Jutes,  and  only- 
names  the  Angles  as  one  of  a  number  of  North  German 
tribes,  without  fixing  their  locality.  In  the  2nd  century 
Ptolemy  identifies  the  seats  of  the  Saxons  and  Angles 
as  the  district  between  the  Elbe,  the  Eyder,  and  the 
Wamow,  now  constituting  the  modern  Duchies  of  Hoi- 
stein,  Lauenburg,  and  Mecklenburg.  Before  the  age  of 
Bede  the  name  of  Saxon  had  been  extended  from  the 
designation  of  a  single  insignificant  tribe  to  that  of  a 
wide  confederacy  of  North  German  tribes.  Retaining 
their  independence  of  Rome,  tenacious  of  their  heathen 
worship  and  their  primitive  barbarism,  they  habitually- 
plundered  the  richer  nations  who  had  succumbed  to  the 
Roman  sway. 

Scarcely,  if  at  all,  afTected  by  contact  with  Roman 
influences,  the  Teutonic  tribes  who  invaded  Britain  had 
probably  a  less  distinctly  marked  political  organization 
than  that  of  their  kindred  on  the  banks  of  the  Rhine 
and  the  Danube,  a  picture  of  whose  institutions  has 
been  handed  down  to  us  in  the  pages  of  Caisar  and 
Tacitus.  But  after  making  due  allowance  for  this 
difference,  for  the  indistinctness  of  the  picture  itself, 
and  for  the  contradictory  ways  in  which  it  has  been 
interpreted,  we  may  yet  gather  from  this  source  some 
general  knowledge  of  the  primeval  institutions  of  our 
Teutonic  forefathers. 
Andent  Gennan  In  the  time  of  Tacitus,  Germany  appears  to  have  been 
^  ^'  divided  among  a  number  of  independent  tribes,  who  had 

ceased  to  be  nomadic  and  occupied  fixed  seats  in  settled 
communities. 

The  whole  land  of  the  settlement  belonged  to  the 
community  (the  Mark,  or  Vicus),  who  annually  allotted 

part  transcribes  the  *  Liber  querulus  de  Excidio  Bntanniae '  of  Gildas  the 
wise,  a  monk  of  Bangor,  who  was  bom  in  516,  and  composed  bis  history 
about  the  year  560. 
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the  arable  land  among  the  freemen,  while  the  pasture 
land  was  both  held  and  used  in  common. 

An  aggregate  of  communities  {vid)  of  the  same  tribe 
constituted  yAMtpagus  (the  Gau^  or  shire) ;  and  an  aggre- 
gate ofpagi  made  up  the  civitas,  ox  populus. 

In  their  political  life  the  monarchic,  aristocratic,  and 
democratic  elements  were  clearly  marked ;  but  the 
ultimate  sovereignty  seems  to  have  resided  in  a  free 
and  armed  people.^  Some  of  the  tribes  had  kings, 
selected  from  particular  families;  others  had  not.  But 
the  king  had  only  a  limited  power,*  and  was  rather 
the  representative  of  the  unity  of  the  tribe  than  its 
ruler. 

In  the  Vici  2xA  pagi  yxsXXojt  was  administered  by /rr>r- 
cipes,  elected  by  the  nation  in  its  popular  assembly,  and 
assisted  in  each  district  by  a  hundred  companions  or 
assessors.* 

They  had  also  Duces,  their  leaders  in  war,  elected 
probably  from  SLvnong  the  principes,  but  whose  authority 
was  based,  not  like  that  of  the  kings,  on  noble  birth, 
but  on  personal  valour.*  Each  district  contributed  its 
hundred  fighting  men  to  the  national  host 

The  principes  were  attended  by  bands  of  retainers 
{comites)y  who  protected  the  person  of  their  lord  in  war 
and  upheld  his  state  in  peace,^  receiving  in  return  such 
presents  as  their  leader  could  confer. 

The  power  of  all  the  chiefs,  whether  rcges,  duces^  or 
principes,  was  greatly  limited.   All  important  State  affairs 


*  *De  minoribus  rebus  principes  consultant,  de  majoribus  omnes ;  ita 
tamen  ut  ea  quoque  quorum  penes  plebem  arbitrium  est,  apud  principes 
pertractentur.' — Tac  Germ.  xi.  ' 

The  well-known  words  of  Montesquieu,  speaking  of  the  English  constitu- 
tion, •  Ce  beau  systeme  a  ^te  trouv^  dans  les  bois,*  have  reference  to  the 
existence  of  this  triple  constitution  among  the  Germans. 

'  Nee  regibus  inhnita  aut  libera  potestas. — Tac  Germ.  vii. 

»  Eliguntur  in  iisdem  consiliis  et  principes  qui  jura  per  pagos  vicoscjuc 
reddunt.  Ccnteni  singulis  ex  plebe  comites  consilium  simul  et  auctontas 
adsunt.     Id.  c.  xii. 

<  Reges  ex  nobilitatc,  duces  ex  virtute  sumunt.     Id.  c  vii. 

'  In  pAce  decus,  in  bello  praesidiam.    Id.  c.  xiii. 
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were  discussed  and  determined  in  the  national  assem- 
blies, held  at  stated  times  and  attended  by  all  the 
freemen  of  the  tribe.  Questions  of  minor  importance 
were  settled  by  ^tprincipes  meeting  as  a  separate  body, 
and  this  body  also  appears  to  have  taken  the  initiative 
in  bringing  matters  before  the  larger  assembly. 

Below  the  freemen  was  a  class  of  men  intermediate 
between  the  slave  and  the  freeman.  They  were  not 
slaves,  but  they  had  no  political  rights.  They  were  the 
cultivators  of  the  soil  which  they  held  under  the  freemen, 
to  whom  they  rendered  a  part  of  its  produce  as  rent. 
Last  of  all  came  the  mere  slaves,  chiefly  made  up  of 
prisoners  of  war  and  of  freemen  "who  had  been  degraded 
for  some  crime. 

Among  the  freemen  there  were  differences  of  rank  and 
social  status;  some  were  of  noble  blood  and  some  were 
not ;  but  this  distinction  carried  with  it  no  inequality  of 
political  rights.  Military  valour  was  shared  by  the 
Grermans  with  all  the  northern  nations;  but  one  of 
their  national  traits  was  remarkable  from  the  earliest 
times — ^the  respect  paid  by  them  to  the  women  of  their 
race,  who  on  their  side  were  celebrated  for  an  exceptional 
chastity.  The  tie  of  kindred  was  strong  and  all-per- 
vading ;  it  formed  the  basis  of  social  organization,  and 
entered  into  the  military,  the  legal,  and  the  territorial 
arrangements.^  Side  by  side  with  it  may  be  discerned 
the  germ  of  Feudalism  in  the  relation  existing  between 
ii\!Q  princeps  and  his  comites^  though  it  was  as  yet  uncon- 
nected with  the  tenure  of  land. 

Such  were  the  general  features  of  the  political  and 
social  system  which  our  Teutonic  forefathers  brought 
with  them  to  their  new  island  home.  But  the  process  of 
migration  and  conquest  necessarily  produced   certain 

^  On  the  importance  of  the  family  tie,  see  Tac.  Germ.,  in  relation  to  the 
host,  c  7  ;  to  feuds,  c.  21  ;  to  inheritance,  c.  20 ;  the  relatioDs  witness  the 
pnnishment  of  the  unfaithful  wife,  c.  19  ;  marriages  with  alien  nati(^ns 
unusual,  c.  4. — Stubbs,  Const.  Hist.  i.  32. 
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National  From  the  first  the   Church  entered   into  the  closest 

chanictcr  of  ^ 

theChnrch.        alliance  with  the  State,   and   while  paying  respectful 

deference  to  the  Roman  See,  grew  up  with  a  distinctly 
marked  national  character.  Theodore  of  Tarsus,  en- 
throned Archbishop  of  Canterbury  in  668,  reduced  the 
whole  ecclesiastical  organization  of  the  various  kingdoms 
into  one  national  Church.^  Henceforward  the  Church 
existed  as  a  united,  central,  and  national  institution,  in 
spite  of  the  separation  and  frequent  hostility  of  the 
states  to  which  the  clergy  individually  belonged.  Thus 
the  ecclesiastical  unity  preceded  and  pointed  the  way  to 
the  civil  unity  of  the  nation.  After  the  first  missionary 
prelates  had  passed  away,  the  highest  spiritual  dignities 
were  filled  by  Englishmen,  members,  for  the  most  part, 
of  noble  and  powerful  families.  The  tie  thus  created 
between  the  clergy  and  the  State  was  strengthened  by 
the  union  of  secular  and  spiritual  functions.  The  bishops 
were  prominent  members  of  the  Witenagemot,  and  fre- 
quently acted  as  the  chief  ministers  of  the  king.  They 
also  shared  with  the  ealdormcn  in  the  local  judicial 
administration.  The  Church  thus  entered  into  close 
combination  with  the  civil  organization,  gradually  inter- 
twining itself  with  all  the  feelings  and  customs  of  the 
people,  and  acquiring  in  the  process  its  exceptionally 
national  character. 

TheBretwaldas.  During  the  whole  period  commonly  called  the  Hep- 
tarchy,* the  land  was  full  of  petty  kings  or  princes,  some 
one  of  whom,  from  time  to  time,  obtained  a  forcible 
predominance  over  his  neighbours.  Bede  enumerates 
seven  who  are  said  to  have  enjoyed  such  a  predominance 
or  leadership   over  nearly  the  whole  island ;   and  the 


*  *  \w\\\Q  primus  crat  in  nrchiepiscopis  cui  omnis  Anglorum  aecclesia 
manuH  dare  conM;ntirct. ' — Bcda,  Hist.  Ecc.  iv.  2;  Kemble,  Saxons  in 
England,  ii.  366. 

■There  were  at  least  nine,  if  not  ten,  independent  states  founded  by  the 
invadern  ;  and  there  was  never  a  confederate  government  composed  of  tho 
different  states  as  memberK.  The  word  Heptarchy  is  not  therefore  accurate, 
but  it  is  convenient  if  taken  to  denote  the  greater  prominence  of  seven 
itAtei  out  of  the  number. 
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English,  and  spoke  another  dialect  of  the  same  common 
Teutonic  speech.  Their  institutions  exhibited  a  striking 
similarity  to  those  of  the  English,  and  even  where  dif- 
fering in  details  were  generally  governed  by  identical 
principles.  The  first  recorded  descent  of  the  Danes  upon 
the  shores  of  England  occurred  towards  the  end  of  the 
8th  century.  They  re-appeared  again  and  again,  and  at 
length,  instead  of  making  mere  predatory  excursions, 
began  to  form  permanent  settlements  in  the  island.  The 
genius  and  heroism  of  iElfred  ^  alone  rescued  the  English 
from  their  imminent  peril.  Yet  he  was  never  able  to 
expel  the  Danes  from  England,  or  to  become  its  sole 
master.  By  the  treaty  of  iElfred  and  Guthrum  (a.d. 
879),  the  limits  of  the  Danish  occupation  southward  were 
defined  '  upon  the  Thames,  along  the  sea  to  its  source, 
then  right  to  Bedford,  and  then  upon  the  Ouse  to  Watling 
Street.'  To  the  North  it  extended  as  far  as  the  Tync, 
and  on  the  West  to  the  mountain  districts  of  Yorkshire, 
Westmoreland,  and  Cumberland.  Throughout  this  dis- 
trict— the  Denalagu,  or  region  where  the  Danish  law  was 
in  force — ^the  armies,  as  the  Saxon  Chronicle  expressly 
terms  them,  of  the  Danes  continued  to  occupy  the  land, 
governing,  as  a  military  aristocracy,  the  subject  Anglian 
population.  The  victorious  arms  of  iElfred's  three 
able  and  energetic  successors,  Eadward,  iEthelstan,  and 
Eadmund,  succeeded  in  reducing  the  Danes  to  some- 
thing like  real  submission,  and  also  in  obtaining  an 
acknowledgment  of  supremacy  over  the  bordering 
nations  of  the  isle  of  Britain.  At  length,  in  959,  Eadgar, 
having  outlived  the  last  Danish  king  of  Northumbria, 
received  the  crown  as  King  of  all  England,  uniting  in 
his  person,  as  the  elect  of  all  three  provinces  of  England, 

*  Dr.  Freeman  thus  eloqaently  sums  up  the  character  of  the  great 
IBMttAx  'A  saint  without  superstition,  a  scholar  without  ostentation,  a 
warrior  all  whose  wars  were  fought  in  defence  of  his  country,  a  conqueror 
whose  laurels  were  never  stain^  by  cruelty,  a  prince  never  cast  down  by 
adversity,  never  lifted  up  to  insolence  in  the  day  of  triumph, — there  is  no 
other  name  in  history  to  compare  with  him.' — I^orm.  Conq.  i.  51. 
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General  allot- 
ment probable. 


Thitmeegths, 


Private  estates 
of  thechiefr. 


Public  lands. 


Absolate  owner- 
ship in  severalty 
soon  became  the 
general  rale. 


Folkland 


adopted  based  upon  the  existing  divisions  of  the  host 
into  companies,  each  consisting  of  a  hundred  warriors 
united  by  the  tie  of  kinship.  The  allotment  of  land 
made  to  each  hundred  warriors  would  be  by  them  sub- 
divided, according  to  the  minor  divisions  of  the  kindred, 
into  mcegthsy  or  districts  occupied  by  a  greater  or  less 
number  of  settlers  closely  connected  by  the  family  tie. 
Certain  portions  of  the  land  appropriated  to  the  separate 
mcegtlts  were  held  in  absolute  ownership  by  the  heads  of 
families ;  other  portions  were  both  held  and  cultivated 
in  common  as  the  common  property  of  the  community. 

Besides  the  land  thus  divided  among  the  simple 
freemen,  a  further  portion  of  the  territory  was  retained 
by  the  chief  of  the  tribe  as  his  private  estate  ;  and  it  is 
probable  that  the  nobles  also  and  leaders  of  subordinate 
rank  either  themselves  appropriated  or  received  grants 
of  estates  in  severalty. 

All  the  land  which  remained  after  satisfying  these 
various  claimants  was  the  common  property  of  the  whole 
colony — the  Folkland.  As  the  various  tribal  colonies 
or  shires  coalesced  into  kingdoms,  and  the  kingdom  of 
Wessex  absorbed  the  other  kingdoms  and  developed 
into  the  kingdom  of  England,  the  Folkland  of  the  shire 
became  in  turn  the  Folkland  of  the  provincial  kingdom 
and  of  the  English  nation. 

Although  tenure  of  land  in  common  by  local  com- 
munities continued  to  subsist,  and  has  left  its  traces  in 
the  common  lands  of  townships  and  manors  of  the 
present  day,  absolute  ownership  in  severalty,  which  had 
existed  from  the  first,  soon  became  the  general  rule. 

During  the  pre-Norman  period,  therefore,  the  whole 
land  of  England  may  be  broadly  divided  under  the  two 
great  heads  of  (i)  Public,  or  Folkland  ;  and  (2)  Private, 
or  Bdcland. 

(i.)  Folkland,  the  land  of  the  folk  or  people,  was  the 
common  property  of  the  nation.  It  formed  the  main 
source  of  the  State  revenues,  and  could  not  be  alienated 
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the  repair  of  fortresses  and  bridges  {fyrd,  burh-bdt,  and 
brycge-bSt). 

Bdcland  might  be  held  for  various  estates  or  interests. 
It  was  generally  alienable  inter  vivos,  devisable  by  will, 
and  transmissible  by  inheritance.  It  might  be  entailed 
or  limited  in  descent,  in  which  case  the  owner  was  de- 
prived of  the  power  of  alienation.  The  king,  like  any  of 
his  subjects,  had  private  estates  of  Bdcland  which  did 
not  merge  in  the  Crown,  and  over  which  he  exercised  the 
same  powers  of  disposition  as  a  private  individual.^  In 
the  course  of  time  much  of  the  Folkland  was  converted 
into  Bdcland.  Large  grants  were  made  to  the  Church, 
and  also  to  individuals  for  specific  purposes,  as  for  the 
pay  of  the  king's  thegns  (th^n-land),  of  the  gerefa 
(gerefa-land,  reve-land),  or  of  the  officers  of  the  royal 
household. 

Both  Folkland  and  Bdcland  might  be  leased  out  to  free 
cultivators,  in  such  quantities  and  on  such  terms  as  the 
holders  pleased.  When  so  leased  out,  it  was  termed 
lomland  (land  lent  or  leased). 

As  the  regal  office  advanced  in  dignity  and  power,  a 
tendency  set  in  to  substitute  the  king  for  the  nation  as 
the  owner  of  the  national  lands;,  the  word  Folkland 
gradually  fell  out  of  use,  and  was  replaced  by  the  term 
terra  regis y  or  crown-land.  This  tendency  reached  its 
climax  after  the  Norman  Conquest,  when  the  whole  land 
of  the  kingdom  was  regarded  as  the  demesne  land  of 
the  king,  held  of  him  by  a  feudal  tenure. 

The  community  of  the  magth^  united  by  the  tie  of 
kindred,  early  gave  place  to  the  purely  territorial  division 
The  Township.    ^^  the  township  or  viciiSy  composed  of  a  body  of  allodial 

owners  associated  by  the  tie  of  local  contiguity,  and 
having  its   tun-gemdty  or  assembly  of  freemen,  and   a 


The  FolkUmd 
becomes  terra 
rtgis. 


Tenritoriil 
dhriskms. 


*  From  the  will  of  Kinc  iElfred  it  is  evident  that  lx>th  he  and  his 

Cdlather  Ecgberht  had  the  absolute  disposal  of  their  bocland. — Allen, 
,  liry  into  the  Rise  and  Growth  of  the  Royal  Prerogalive  in  England, 
p.  I43f  sq. 
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t*nt-gerefa  as  its  bcadman  or  chief  i 

The  townships  were  grotiped  together  cito  I 

as  they  were  called  m  the  AngUan  dittiictik  a^fknii^&at 

An  aggrc^tion  of  buodredscoastitiited  tfae  jiv«;aid  Ae 

nnioQ  of  shires  made  up  die  Idngdam. 

The  Hundred,  or  Wapentake,  a  £$tridt  a 
the  papis  of  Tacitus,  probably  has  its  a 
primitix'c  settlements,  x-aiying  in  gBo^afiiical  « 

each  hundred  warriora  of  the  invat&ig  1 

Wapentake,  which  ckariy  has  rcfen 

gathering  of  the  frcmtcn,  points  to  fte  a 

thcbutMlnd.like  that  oTtbe  Acrra/ia  ti 

kingdomi.*   In  England  the  nai 

take  first  appear  in  the  laws  of  Ea^C  U-IL  9$9-$733 

in  connection  vith  the  poljoe  oc^aitaCiaH  of  Ae  '■'^^ 

dom.     By  thia  time  the  term  Hundred,  va^aaMg  dealt- 

ing  certain  personal  rdatxns  of  tkc  UaUads  of  m 
I    didrict,  had  probably  acqmml  ib  taiituiul  agittali^ 

as  a  subdtk-istoa  of  the  diiie  or  Id^dOM  to  '■Ucfc  k 

nizance  of  all  matters,  criminal  and  ci%~il.  arising  viiitiB 


>  >  Xbe  tan  ii  onginallT  ^^  tacioMit  tm  be^c,  aiindjc  'i  ^  Bn^ 
luB  or  >i  tbc  endosci]  TiDa^  b  the  ivrl  b  i^  iuri»A  iome  W  ^ic 

y»rJ.     Tlkc  eqnnsknt  Gcrmu  itmJiaTiu  ii  asH.  oc  oek  ;  rie  iMm^ 
fotn  B  If  (None,  M^Gemmi,  Jm).' — Stshu,  Conii.  Hue,  L  ^ 

'  Tlw  difitcohj  in  dctammii^  Ihe  pnicq^  ^i"  -nari  :le  f  n-.s— ^ 
vac  aUblobed  is  rncrmed  \rf  Ihc  bn  lbs  err  cc  But  hzuttbi  n 
KXDC  cf  Ihe  gmlla  ttiro.  KoM  *•"■"*■■•■  61,  btiuei  (5.  LrfieuJm  }( 
faBodreds ;  while  Lancadirc  lui  os}j  tii.  A  px^iaiif  azaaa^M.  ^ 
Um  dapgopoctMP,  uid  1  fiiitho  u^uhj^m  b  iifiic  <J  1  wi":*i—j  {fvm, 
mar  ^  dcmcd  frtm  ibc  &ci  ihs  die  ^aaO  losiiid  oaacjci  wot  -tr- 
dutrios  &M  copqnCTed.  ud  theickm  tbe  B'jti  dc^KJj  p-.^nuAed  bs  -!■■• 
new  »ettlera.  The  coowj  <rf  Kioi  »  dirVitr!  jit-j  ea  .cic.  'J  stxr.-j 
ami  sue,  turing  the  jmisdidHn  of  the  b^BCjcdb  di  *rif  t^d^^L  Tif£ 
luhe  iDa)r  be  dniied  &«n  dx  jKiJi  ' ierkim^'  ta  ar-jom:  leamd. 
'Uding') — »  tnililaiy  lei?.  The  HUjzlar  iv^Bi-w  j  ^ttci  nt-.  m 
'  npci '  (each  of  which  ii  BibdiridBJ  3ito  i:c:ri.'^iii .  icc&a  i^>  v.-  izvc 
been  niuie  fur  miLtary  pnrpoMs.  The  'ii  N'./rte  '  ir/fw'  ■iorjie;  > 
ccxrlf  TP*^*''  loritoiul  .dirtacc  (^ee  L^^^i^ibc^  F.Ti^"t-t>  mi^ief 
the  Aoglo-Suoos,  by  Thoipc.  L  96,  107.)  Tr^  cacrJet,  Ycrkacn  zai 
Liocobahn,  were  dirided  inio  Traiiingi  or  Tb^rls  laioc^  ail  kIiuS-  is 
YolaliiTe  nn^i  (he  compted  aamc  <tf  kidiap),  aad  ikMc  wtn  «id«±ndd 
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the  hundred,  and  was  attended  by  the  thegns  of  the 
hundred  and  by  the  representative  town-reve  and  four 
men  from  each  township.  The  chief  executive  officer 
was  the  hundred-man  or  hundreds-ealdor,  who  convened 
the  hundred-gem 6t.  He  was  generally,  and  at  first 
always,  elective  ;  but  as  the  personal  gradually  gave 
way  to  the  territorial  influence,  he  was  in  many  places 
nominated  by  the  thegn  or  other  great  man  to  whom  the 
hundred  belonged. 
The  Shiie.  The  division  into  Shires  (a  word  originally  signifying 

merely  a  subdivision  or  share  of  any  larger  whole)  is  very 
ancient,  but  the  period  at  which  this  arose  is  uncertain. 
We  have  evidence  that  in  Wessex  the  division  into  shires 
existed  as  early  as  the  end  of  the  7th  century,  long  ^ 
anterior  to  the  time  of  iElfred,  to  whom  their  institution 
has  been  popularly  attributed.  In  the  laws  of  Ini,  King 
of  the  West  Saxons  (a.d.  cir.  690),  provision  is  made  for 
the  case  of  a  plaintiff  failing  to  obtain  justice  from  his 
scir-matiy  or  other  judge  ;  if  an  ealdorman  compound  a 
felony  it  is  declared  that  he  shall  forfeit  his  scir ;  and 
the  defendant  is  forbidden  to  secretly  withdraw  from  his 
lord  into  another  scir.  As  Wessex  gradually  annexed 
the  other  kingdoms,  these  naturally  fell  into  the  rank 
of  shires ;  or  where  they  themselves  had  arisen  from 
the  union  of  several  early  settlements,  were  split  up  into 
several  shires  on  the  lines  of  the  old  tribal  divisions.^ 
0_„jj^^  The  government  of  the  shire  was  administered  by  an 

and  officen.        ealdorman  and  the  scir-gerefa,  or  sheriff.     The  ealdor- 
Theealdomum.    "^^^  {th^t  princeps  of  Tacitus  and  the  coines  of  the  Nor- 
mans) was  originally  elected  in  the  general  assembly  of 


^  On  the  yarious  origin  of  the  difTerent  historical  shires  or  counties,  see 
Stubbs,  Const.  Hist.  i.  109. 

'  The  constitutional  machinery  of  the  shire  represents  either  the  national 
oiiganization  of  the  several  divisions  created  by  West  Saxon  conquest ;  or 
that  of  the  early  settlements  which  united  in  the  Mercian  kingdom,  as  it 
advanced  westward  ;  or  the  rearrangement  by  the  West  Saxon  dynasty  of 
the  whole  of  England  on  the  principles  already  at  work  in  its  own  shires. ' 
— Id.  iia 
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the  fenced  homestead  of  the  cultivator,  the  "  burh  "  was 
the  fortified  house  and  court-yard  of  the  mighty  man — 
the  king,  the  magistrate,  or  the  noble.'  ^ 

Other  *  burhs '  were  gradually  developed  out  of  the 

village  township,  or  were  founded  on  the  folkland.     In 

these  the  municipal  authority  was  similar  to  that  of  the 

Itsorganizatioii.   free  township.     The  chief  magistrate  was  the  gercfa^  in 

mercantile  places  the  port-gerefa,  in  others  the  wic  or 
tuft'gerrfay  who  presided  in  the  biirh-gemSt,  or  meeting 
of  all  the  freeholders  of  the  burh.  In  the  larger  towns, 
which  were  made  up  of  a  cluster  of  townships  or  lord- 
ships, the  organization  more  nearly  resembled  that  of 
the  hundred  than  that  of  the  simple  township. 

Side  by  side  with  the  town  constitution,  and  to  a 

certain    extent   influencing    its   development,  was   the 

The  Guilds,      organization    of  the    municipal    guilds.     The   ancient 

municipal  guilds  (so  called  from  gildan,  to  pay  or  con- 
tribute) were  voluntary  associations  for  ecclesiastical  or 
secular  purposes,  analogous  to  our  modern  clubs.  By 
some  the  guilds  have  been  regarded  as  an  inheritance 
from  the  Roman  municipal  constitution  ;  but  an  un- 
interrupted Roman  descent  can  nowhere,  in  England, 
be  traced.  The  similarity  to  be  found  in  the  oldest 
municipal  denominations  and  institutions  on  both  sides 
of  the  German  Ocean  points  rather  to  a  common  origin 
in  the  ancient  heathen  sacrificial  guilds,  in  which  the 
common  banquet,  *  the  cradle  of  many  a  political  insti- 
tution,' formed  a  leading  feature.*  The  suppression  of 
these  devil's  guilds  (deofol-gild),  as  they  were  termed 
in  the  Christian  laws,  proving  extremely  difficult,  they 
were  for  the  most  part  continued,  with  the  substitution 
of  Christian  for  heathen  rites.  Some  guilds  had  for 
their  principal  object  the  mutual  defence  of  their  mem- 
bers and  the  preservation  of  peace  ;  and  by  the  laws  of 
The  'frith-gild.'  Ini  and  iElfred,  in  case  of  homicide  of  or  by  one  of  the 

1  Stubbs,  Const.  Hist.  i.  92. 

'  Lappenberg,  England  under  the  Anglo-Saxons,  by  Thorpe,  i.  350. 
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Whilst  the  constitution  of  ordinary  towns  resembled 
that  of  the  hundred,  the  constitution  of  London  was 
analogous  to  that  of  the  shire.  From  time  immemorial 
the  city  has  been  divided  into  wards,  answering  to  the 
hundreds  in  the  shire,  each  having  its  own  wardmoot, 
answering  to  the  hundred  court,  and  its  elected  ealdorman. 
The  chief  municipal  court — the  general  assembly  of  the 
citizens — ^was  called  the  Hils-thing,  whence  the  modem 
name  Husting,  a  term  derived  probably  from  the  Danes, 
and  signifying  a  court  or  assembly  in  a  house  as  dis- 
tinguished from  one  held  in  the  open  air.  Side  by  side 
with  the  jurisdiction  of  the  several  wardmoots,  land- 
owners, both  secular  and  ecclesiastical,  possessed  their 
exclusive  sokens  or  jurisdictions  within  the  city  and  its 
outlying  liberties.  These  private  sokens  gradually  gave 
way  before  the  increasing  power  of  the  citizens ;  but 
while  they  existed,  the  inclusion  of  an  aristocratic  ele- 
ment within  the  municipality  doubtless  added  much  to 
its  power  and  influence,  until  the  citizens  were  strong 
enough  to  hold  their  own  as  a  purely  commercial 
community. 

Towards  the  close  of  the  pre-Norman  period  the  two 
chief  officers  of  the  city,  the  representatives  of  the  civic 
unity  of  the  various  wards,  townships,  parishes,  and  lord- 
ships of  which  it  was  composed,  were  the  Port-reeve  and 
the  Bishop.  It  is  to  these  two  that  the  charter  of 
William  the  Conqueror  confirming  to  London  the  laws 
which  it  had  enjoyed  under  King  Eadward  is  addressed  : 
'  William  the  king  greets  William  the  bishop  and  Gos- 
frith  the  port-rccve,^  and  all  the  burghers  within  London, 

and  justiciar  of  Richard  L    The  mayor  of  London  was  one  of  the  twenty- 
five  barons  empowered  to  maintain  the  provisions  of  the  Orcat  Charter. 

*  *  The  word./<7r/  \n  port-reei-'e  is  the  Latin  **  porta  "  (not  portus),  where 
the  markets  were  held,  and  although  used  for  the  city  generally,  seems  to 
refer  to  it  specially  in  its  character  of  a  mart  or  city  of  merchants.  The 
port-gcrefa  at  Canterbury  had  a  close  connexion  with  the  *'ceapmanne 
gild ;  and  the  same  was  probably  the  case  in  London,  where  there  was  a 
cnihten-gild,  the  estates  of  which  were  formed  into  the  ward  of  Porlsoken. 
From  the  position  assigned  to  the  port -reeve  in  this  writ,  which  answers  to 
that  given  to  the  sheriff  in  ordinary  writs,  it  may  be  inferred  that  he  was  a 
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tion  between  the  noble  and  common  freeman,  so  among 
the  English  the  freemen  were  broadly  divided  into  eorls 
and  ceorlSf  the  modern  meaning  of  which  may  be  ren- 
dered by  gentle  and  simple^  or  esquire  and  yeoman. 

The  rank  of  the  eorl  rested  upon  noble  birth,  and  thus 
formed  a  perpetual  barrier  between  him  and  the  ceorL  But 
in  England,  as  in  other  Germanic  countries,  a  new  kind 
of  nobility  speedily  grew  up— nobility  by  military  service, 
which  in  the  end  superseded  the  nobility  by  birth.  This 
arose  out  of  the  development  of  the  comitatus,  described 
by  Tacitus,  the  band  of  personal  followers  of  the  king  or 
other  leader.  These  followers  were  thtgesithas  (= com- 
panions) ;  their  leader  was  the  hlaford  (  =  loafgiver),  in 
its  modern  form,  Lord,  whose  title  was  derived  from  his 
character  of  giver  of  gifts  in  acknowledgment  of  the 
services  received.  The  relation  existing  between  the 
lord  and  his  followers  appears  to  have  gradually  assumed 
a  somewhat  lower  type ;  the  gesith,  or  companion,  be- 
came the  tJugn  (= servant) ;  and  the  service  of  the  king, 
or  other  great  lord,  was  eagerly  sought  by  freemen  as 
well  for  the  social  dignity  as  for  the  material  rewards 
which  it  ensured.  We  read  of  the  king's  dish-thegn 
{disC'thcgfi)^  bower-thegn  (bur-thcgn),  and  horse-thegn  or 
stallere,^  as  personages  of  high  rank  and  great  influence  ; 
a  feature  in  gur  early  institutions  which  has  survived  to 
the  present  day  in  such  offices  as  those  of  Lord  Chamber- 
lain (bower-thegn)  and  Master  of  the  Horse.  Service  to 
the  king,  or  some  great  lord,  gradually  became  the  only 
avenue  to  distinguished  rank.  The  word  thegn  itself 
came  to  be  regarded  as  synonymous  with  noble  or  gentle. 
Among  this  nobility  by  service  the  highest  rank  comprised 
the  king's  thegns,  whilst  in  a  lower  class  were  the  thegns 
of  the  ealdorman  or  bishop. 

The  dignity  of  thegn  was  closely  (though  not  insepar- 


*  The   Staller  (comes  stabuli)  =  the  Marshal  (from  Old  High   German 
marah^  horse,  and  scalhy  servant.) 
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another  shire  without  the  consent  of  the  ealdorman  of 
the  shire  which  he  was  desirous  of  quitting.  ■  A  new 
Older  of  things*'  says  Kembie.'  *  was  thus  consummated, 
in  which  the  honours  and  security*  of  service  became 
more  anxiously  desired  than  a  needy  and  safe  freedom ; 
and  the  alods  being  finally  surrendered  to  be  taken  back 
as  beneficia  under  mediate  lords,  the  foundations  of  the 
royal  feudal  system  were  seairely  laid  on  everj*  side/ 
The  Ccoris.  In  one  respect  the  absorption  of  eorldom  into  thegn- 

hood  had  a  liberalizing  effect.  The  ceorl,  who  could 
never  become  an  eorL  might  become  a  thegn,  and  so 
attain  a  rank  practically  equivalent  to  that  of  eorL  Thus 
the  caste  distinction  of  birth  was  broken  through.  The 
ceorl  who  acquired  rive  hides  of  land  (about  600  acres), 
with  a  church  and  mansion  of  his  own,  acquired  also,  as 
we  have  seen,  the  right  to  thegnhood.  King  .-Ethelstan 
extended  the  privilege  to  the  merchant  who  in  his  own 
vessel  had  made  three  vo>-ages  to  foreign  parts.  This 
last  was  a  remarkable  exception,  in  favour  of  commerce, 
to  the  general  polit>-  of  this  period,  in  which  the  posses- 
sion of  land  was  almost  essential  to  dignity  and  perfect 
freedom.  On  the  whole,  however,  the  ceorls  as  a  class 
were  probably  depressed  by  the  growth  of  the  thegnhood.* 
As  there  were  degrees  among  the  thegns,  so  among  the 
ceorls  there  were  various  grades,  according  to  the  diffe- 
rent relations  in  which  they  stood  towards  the  hlafords. 
under  whom  they  had  placed  themselves.     Som.e  had 

•  

'  Kembie,  Saxons  in  England,  L  183. 

•  Freeman,  Norman  Conquest,  i.  95.  The  contents  of  Domesday  Book 
*  Ie«ve  little  douht  that  the  condition  of  the  ceorls  had  greatly  changed  for 
tlie  WOTM!  in  the  later  times  as  we  approach  the  Norman  Conquest.  Some 
cIiiMe^  wwni%  them  seem  to  have  been  fast  approaching  to  the  condition  of 
▼illeffmffe,  itt  even  to  that  of  serfdom.  The  change  is  not  peculiar  to 
fCniCliiml  ;  bnt  it  \%  the  peculiar  glory  of  Enghind  that  the  bondage  of  the 
mtM  /if  It*  f le/rplc  >if gan  later,  and  certainly  ended  sooner,  than  in  anv  other 
tre^f^n  f/rtintry  where  such  bondage  existed.  The  German  peasantry 
ffH/|«infly  %%t\V  into  II  lower  state  of  serfdom  than  ours,  and  thcv  remained 
Ffi  It  miirh  t<ingf»r.  The  free  peasantiy  of  Russia  did  not  sink  into  serfdom 
fill  vlll#inaff#  WM  nearly  forgotten  in  England  ;  but  their  deliverance  from 
fh#  ffvke  hM  hcen  renenred  to  our  own  times.'    Id,  p.  97. 
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By  this  time  the  word  *eorl/  in  its  original  signi- 
fication of  gentle  birth,  had,  as  we  have  seen,  itself  been 
supplanted  by  thegn.  From  about  the  period  of  the 
Norman  Conquest  the  title  of  ealdorman  underwent  a 
further  restriction,  and  has  survived  to  our  days  only  as 
the  designation  of  city  and  borough  magistrates. 

The  Clergy.  As  the  result  alike  of  their  almost  entire  monopoly  of 

learning  and  of  the  veneration,  not  unmixed  with  super- 
stition^ which  the  sacerdotal  character  inspired  in  the 
laity,  the  clergy,  as  a  class,  held  a  very  high  political  and 
social  status.^  The  poorest  priest  ranked  as  a  mass- 
thegn ;  the  bishop  was  on  a  par  with  the  ealdorman  and 
presided  with  him  in  the  shire-moot,  and  the  archbishop 
was  never  valued,  in  the  eye  of  the  law,  at  less  than  an 
aetheling,  or  member  of  the  king's  family.  Whilst  all 
laymen,  even  of  the  highest  rank,  were  bound  to  find 
a  number  of  compurgators  in  addition  to  their  own  oath, 
in  order  to  clear  themselves  from  a  charge,  the  simple 
oath  of  a  priest  was  accepted  as  sufficient.  The  archbishop, 
like  the  king,  merely  gave  his  word,  without  an  oath.  In 
every  great  council  the  prelates  appear  to  have  taken 
a  prominent  part,  church  and  state  working  together  in 
the  closest  alliance  ;  while  for  purely  church  matters,  the 
clergy,  from  an  early  period,  had  their  own  synods. 

The  King.  At  the  head  of  the  nation  was  its  elected  chief  and 

representative,  the  Cyning,  or  King.-     At  the  period  of 

*  Lappenberg  (England  under  the  Anglo-Saxons,  by  Thorpe,  ii.  p.  322) 
suggests,  as  a  further  explanation  of  the  high  position  of  the  Christian  priest- 
hood, the  account  given  by  Tacitus  of  the  vast  influence  in  secular  affairs 
poss^sed  by  the  pagan  German  priesthood,  in  whom  exclusively  resided 
the  power  of  life  and  death.  *  Such  a  primitive  influence  tended,  no 
doubt,  greatly  to  facilitate  the  domination  of  the  Roman  papal  church  ;  and 
a  part  of  their  jurisdiction,  the  ordeals  or  so-called  judgments  of  God,  may 
have  had  their  origin  in  the  legal  usages  of  the  heathen  priests.' 

*  The  meaning  of  the  word  cyning.,  or  kingy  has  l^en  explained  with 
much  probability  as  *  child  of  the  race,'  from  cyn  —  tssiQ.  or  kin,  and  iw^  the 
well-known  patronymic.  (Freeman,  Norm.  Conq.  i.  584.)  Max  Miillcr, 
however  (Lectures  on  the  Science  of  Language,  ii.  282,  284),  decides  that 
'the  old  Norse  konr  and  konungr^  the  old  High  German  chuninc^  and  the 
Anglo-Saxon  cyning^  were  common  Aryan  words,  not  formed  out  of 
German  materuds,  and  therefore  not  to  be  explained  as  regular  German 
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y^  ,.  the  king  were  extensive.     Like  even'-  other  individual, 

prerogatives  ^  ^  i  •     i-r 

and  immu-  he  had  originally  a  wer-gild,  or  fixed  price  for  his  life  : 

""^^^  but  iElfred  made  plotting  against  the  king's  life  '  death- 

worthy.'  He  was  entitled  to  maintenancej  for  himself 
and  retinue  in  public  progresses  ;  to  all  treasure-trove, 
wrecks,  tolls,  the  profits  of  markets,  mines,  and  salt-works, 
and  to  the  forfeited  possessions  of  outlaws.  A  wite,  or 
fine,  was  also  payable  to  him,  on  every  breach  of  the  law, 
in  addition  to  the  compensation  (bat)  due  to  the  person 
injured.  The  breach  of  the  king's  grith  or  peace,  and  the 
violation  of  his  mund}  or  special  security  granted  to  any 
one,  were  severely  punished.  He  alone  had  sac^  or  jurisdic- 
tion over  persons  of  the  highest  rank.  Together  with  the 
duty  of  executing  justice  in  the  last  resort  he  possessed 
the  prerogative  of  mercy.  He  was  commander-in-chief 
of  the  national  host  (fyrd),  and  might  accept  of  money 
compositions  in  lieu  of  personal  service.  With  regard 
to  certain  classes  of  offences  he  was  even  clothed  with  an 
arbitrary  jurisdiction,  and  might  either  slay,  fine,  im- 
prison, or  banish  the  culprits,  at  his  own  pleasure. 
The  Queen.  The  consort  of  the  king,  in  accordance  with  the  high 

respect  in  which  women  were  held  by  the  Germans,  seems 
to  have  occupied  a  very  exalted  position.  She  was 
styled  emphatically 'the  wife*  {cweti)  and  lady  (hlaefdige). 
Her  privileges  and  possessions  were  probably  consider- 
able, although  we  have  but  few  specific  details  concern- 
ing them.  The  Saxon  Chronicle  tells  us  that  -/Ethelwulf 
caused  his  queen  to  be  crowned ;  and  Emma,  the  wife  of 
iEthelred  II.,  appears  to  have  held  the  city  of  Exeter  as 
her  peculiar  property,  and  to  have  governed  it  by  her 
own  officers.  In  Mercia  and  East-Anglia  the  queen- 
consort  was  entitled  to  the  payment  of  an  extra  tenth. 


*  The  original  signification  of  *  mund  *  is  hand.  It  specially  denoted 
the  power  of  the  head  of  the  family  over  his  wife,  children,  and  slaves,  in 
which  sense  it  may  be  compared  with  the  similar  use  of  manus  in  the 
ancient  legal  phraseology  of  tne  Romans. 
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ri^ht  had  practically  gone  out  of  use  at  an  e^rly  period. 
The  Witenagemdt  was  'democratic  in  ancient  theory, 
aristocratic  in  ordinary  practice.'^  Professor  Stubbs,  on 
the  contrary,  maintains  that  the  central  assembly  was 
never  formed  on  the  model  of  the  lower  courts  as  the 
folkmoot  of  the  whole  nation,  the  ordinary  freemen  never 
rising  higher  than  their  respective  shiremoots  ;  but  that 
yet,  constructively,  the  Witenagem6t  represented  the 
whole  people,  whose  rights,  as  against  the  king,  were 
all  vested  in  this  assembly.^ 

Whatever  may  have  been  its  theoretical  constitution, 
there  is  no  doubt  that  practically  it  was  an  aristocratic 
body.  Its  members  were  the  king,  the  ealdormen,  or 
governors  of  shires,  the  king's  thegns,  the  bishops, 
abbots,  and  generally  the  principes  and  sapientes  of  the 
kingdom.  Sapientes  =  witan  =  wise  men,  was  the  com- 
•  mon  title  of  those  who  attended  it  The  lesser  thegns, 
if  entitled  to  be  present,  did  not,  probably,  attend  in 
any  numbers,  so  that  the  assembly  can  never  have  been 
very  large.  'The  largest  amount  of  signatures,'  says 
Kemble,  'which  I  have  yet  observed  is  io6,  but  num- 
bers varying  from  90  to  lOO  are  not  uncommon,  espe- 
cially after  the  consolidation  of  the  monarchy.  In 
earlier  times  and  smaller  kingdoms,  the  numbers  must 
have  been  much  less.  Other  meetings,  which  were 
rather  in  the  nature  of  conventions,  and  were  held  in  the 
presence  of  armies,  may  have  been  much  more  nume- 


^  Freeman,  Norman  Conquest,  i.  103,  and  note  Q  in  Appendix. 

Kemble  (Saxons,  iL  239,  240),  after  quoting  from  charters  expressions 
which  would  seem  to  imply  the  presence  and  consent  of  the  mass  of  the 
people  in  the  national  assembly,  remarks  :  *  Whether  expressions  of  this 
tina  were  intended  to  denote  the  actual  presence  of  the  people  on  the  spot, 
or  whether /^?^/«J  is  used  in  a  strict  and  technical  sense — that  sense  which 
is  confined  to  those  who  enjoy  the  full  franchise,  those  who  form  part  of  the 
voA(T«v/ia — or  finally,  whether  the  assembly  of  the  Witan  making  laws 
is  considered  to  represent  in  our  modem  form  an  assembly  of  the  whole 
people,  it  is  clear  that  the  power  of  self-government  is  recognized  in  the 
ktter.' 

*  Stubbs,  Sel.  Chart  Introductory  Sketch,  10,  11  ;  and  Const.  Hist.  i. 
119— 127. 
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deposed  in  Wessex  and  Harold  chosen  king  over  all 
England.  By  the  Parliament,  Edward  II.  was  deposed 
in  1327,  Richard  II.  in  1399,  and  James  II.  in  1688  was 
declared  to  have  '  abdicated  *  the  throne,  which  amounts 
to  the  same  thing.  The  Parliament  of  Scotland  did  not 
hesitate  to  use  the  word  'forfeited.*^ 
Election  of  (2)  The  Witenagem6t  had  the  power  of  electing  the 

^^"^  king.     All  the  old  Teutonic  kingdoms  were  elective ; 

but  in  every  kingdom  there  was  a  royal  family,  out  of 
which  the  Witan  had  the  right  to  elect  the  most  compe- 
tent member  to  discharge  the  functions  of  king.  The 
eldest  son  of  the  last  king,  if  of  full  age  and  not  mani- 
festly incompetent,  was  usually  chosen  to  succeed  his 
father.  But  at  a  period  when  the  personal  character 
and  military  prowess  of  the  king  were  of  the  utmost- 
importance,  minorities  were  too  dangerous  to  be  endured. 
Thus  iEthelred  I.,  in  866,  was  chosen  in  preference  to 
the  issue  of  his  elder  brother  ;  and  at  his  own  death  in 
871,  leaving  only  young  children,  was  himself  succeeded 
by  his  younger  brother  iElfred.  King  iEthelstan,  again, 
though  reputed  illegitimate,  was  preferred  in  925  to  the 
younger  but  legitimate  sons  of  Eadward  the  Elder.^  In 
946,  Eadwig,  son  of  Eadmund,  was  passed  by  in  favour 
of  his  uncle  Eadred  ;  but  on  Eadred's  death  in  955  was 
elected  to  the  exclusion  of  that  king's  issue.  In  1042, 
Eadward  the  Confessor  was  chosen  in  preference  to  the 
absent  son  of  his  elder  brother,  Eadmund  Ironside. 
Finally,  in  1066,  the  whole  royal  house  was  passed  by, 
and  Earl  Harold,  the  most  able  general  and  statesman 
of  his  time,  was  elected  king.     The  race  of  Cerdic  had 


*  See  Freeman,  Norman  Conquest,  i.  114,  561. 

Henry  VI.  was  not,  strictly  speaking,  deposed.  When  Richard,  Duke 
of  York,  claimed  the  throne,  a  parliamentary  compromise  was  come  to 
between  them.  Charles  I.  was  not  deposed,  but  tried  and  executed  being 
^^gt  a  proceeding  unprecedented  in  our  history. 

'  Illegitimacv,  however,  says  Mr.  Kemble,  *was  not  considered  a 
valid  ground  of  objection  among  the  Anglo-Saxons,  if  the  personal  equalities 
of  the  prince  were  such  as  to  recommend  him.' — Sax.  in  England,  ii.  37,  n. 
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personal  character  and  influence  of  each  occupant  of  the 
throne.  Strong  kings,  like  iElfred  and  iEthelstan,  were 
able,  by  the  legitimate  exercise  of  personal  influence, 
to  lead  the  Witan  in  whatever  direction  they  pleased, 
and  thus  to  attain  the  practical  enjoyment  of  supreme 
power.  Towards  the  close  of  the  pre-Norman  period, 
many  of  the  powers  which  had  been  originally  shared 
by  the  king  and  the  Witan,  were  in  fact  exercised  by 
the  king  alone  ;  but  in  the  two  cardinal  matters  of  legis- 
lation and  the  imposition  of  extraordinary  taxation, 
the  right  of  the  Witan  to  give  counsel  and  consent  was 
at  all  times  recognized. 

The  great  original  principle  of  the  English  judicial 
system  was  that  of  trial  in  local  courts  popularly  consti- 
tuted, or  as  it  was  termed  in  later  times,  \.x\2\  per  pais, 
in  the  presence  of  the  country,  as  opposed  to  a  distant 
and  unknown  tribunal.  This  was  at  once  an  evidence 
of  freedom  and  the  surest  guarantee  for  its  permanence. 
But  before  describing  the  different  local  courts,  it  is 
necessary  to  notice,  shortly,  the  principle  of  pledges,  by 
which  provision  was  made  that  every  man  should  be 
either  personally  forthcoming,  or  have  some  representa- 
tive bound  to  answer  for  him,  in  every  case  of  litigation. 

A  collective  responsibility  for  producing  an  offender 
appears  originally  to  have  lain  upon  the  mcegth  or  com- 
munity of  the  kindred  ;  it  then  devolved  upon  the  volun- 
tary associations  called  guilds ;  and  later  on  the  guild 
was  superseded  by  the  local  responsibility  of  the  tithing, 
the  exact  nature  of  which  is  doubtful,  but  which  seems 
to  have  been  a  personal  and  territorial  subdivision  of  the 
hundred  practically  identical  with  the  township.  Even- 
tually, though  probably  not  much  earlier  than  the 
Norman  Conquest,  for  the  local  tithing  was  substituted 
the  personal  collective  Frithborh,  or  Frankpledge.  Every 
freeman,  not  being  a  hlaford,  was  bound  to  be  enrolled 
in  a  frith-borh,  or  tenmannetale,  as  it  was  called  in  the 
North ;  that  is,  an  association  of  ten  men  who  formed  a 
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and  either  chosen  for  the  occasion  or  permanently 
appointed.  The  court  of  the  hundred  exercised  juris- 
diction both  civil  and  criminal,  voluntary  and  conten- 
tious ;  and  litigants  were  bound  to  seek  justice  in  this 
court  before  applying  to  a  higher  tribunal.  As  the  king 
was  entitled  to  a  wite,  or  fine,  for  every  offence,  his 
reeve  was  accustomed  to  attend  the  court  twice  in  each 
year.  On  the  institution  of  the  frithborh  or  frank- 
pledge, the  hundred  court,  on  the  two  occasions  annually 
when  it  was  attended  by  the  reeve,  undertook  the  duty 
of  seeing  that  every  man  was  regularly  enrolled  in 
his  tithing,  a  practice  which  continued  long  after  the 
Norman  Conquest  as  the  Sheriff's  Tourn,  or  Leet,  and 
View  of  Frankpledge. 
Private  From   an   early  period  certain  districts  within    the 

ju     I  ions.        hundred  were  detached  from  its  jurisdiction  and  sub- 
jected to  the  '  s6cn '   of  the  Church   or  of  the  secular 
hlafords  to  whom  they  belonged.    Such  districts  formed 
ipxiw^tt  fraftchises  or  liberties^  and  the  name  ^  sWusocnal 
by  which  they  were  sometimes  denoted,  points  to  their 
origin  in  grants  made  by  the  king  to  his  sith  or  gesith,  and 
at  a  period  before  the  title  of  gesith  had  been  supplanted 
by  that  of  thegn.    The  hlaford  possessing  a  private  soken 
over  his  lordship,  or  manor  as  it  was  subsequently  termed, 
was  wont  to  dispense  justice  in  the  hall  of  his  mansion, 
whence  his  court  was  called  a  hall-mote,  the  progenitor 
of  the  feudal  court-baron,  which  is  not  even  now  extinct. 
Sometimes  the  jurisdiction  of  a  whole  hundred,  or  of 
several  hundreds,  was  granted  to  churches  or  private 
individuals.  In  this  way  the  organization  of  the  hundred 
was  considerably  weakened,  and  the  administration  of 
justice  became  to  a  large  extent  not  national  or  royal, 
but  territorial  and  feudal. 
The  Shirc-moot       The  Scir-gem6t,  or,  as  it  was  called  after  the  Nor- 
man   Conquest,  the   County  Court,  was   not  only   the 
court  of  the  shire,  but  also  the  Folc-gcmot,  the  general 
assembly    of   the    folk   of   the  shire,    a    name   which 
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Nearly  all  the  work  of  judicature  consisted  in  the 
declaration  of  the  law  applicable  to  each  case,  as  dis- 
tinguished from  the  finding  of  the  facts.  The  law 
was  declared  by  the  presiding  magistrates — the  ealdor- 
man,  or  sheriff,  and  the  bishop — and  the  select  body  of 
assessors.  The  facts  (except  in  a  certain  class  of  civil 
causes  to  be  presently  noticed)  were  decided  either  by 
compurgation  or  by  ordeal. 

1.  The  accused  might  clear  himself  by  his  own  oath, 
strengthened  by  the  oaths  of  certain  compurgators, 
usually  twelve  in  number,  and  either  his  relatives  or  im- 
mediate neighbours,  who  testified  to  the  trustworthiness 
of  the  person  on  whose  behalf  they  came  forward.  The 
compurgators  were  in  reality  'witnesses  to  character.*^ 
But  the  oaths  of  different  men  varied  in  legal  value  and 
credit,  according  to  the  rank  and  property  of  the  swearer. 
The  oath  of  one  ealdorman  counterbalanced  that  of  six 
thegns  ;  the  oath  of  one  thegn  that  of  twelve  ceorls.  If 
the  accused  were  subject  to  a  hlaford,  the  lord  or  his 
gerefa  might  offer  to  swear  on  behalf  of  the  vassal.  But 
if  the  testimony  of  the  lord  were  not  in  his  favour,  the 
accused  vassal  was  bound  either  to  produce  a  triple 
number  of  compui^ators,  or  to  undergo  an  ordeal  of 
threefold  rigour.  Not  only  the  accused,  but  the  accuser 
also,  was  bound  to  take  an  oath  {for-ath)  that  he  was  not 
actuated  by  interested  or  vindictive  motives. 

2.  But  compurgation  was  not  always  allowed.  In  cer- 
tain cases,  as  when  a  man  was  taken  red-handed,  or  bear- 
ing other  proofs  of  guilt,  he  was  obliged  to  submit  to  the 
ordeal.  The  ordeal  was  also  compulsory — (i)  where  the 
accused  was  unable  to  produce  a  sufficient  number  of 
compurgators ;  (2)  where  he  h^d  been  notoriously  guilty 
of  perjury  on  a  previous  occasion  ;  (3)  where  he  was  not 
a  freeman — unless  his  hlaford  swore  to  his  belief  in  his 
innocence,  or  bought  him  off  by  paying  the  wergild. 


*  The  system  of  compurgation  was  common  to  all  the  Teutonic  nations, 
but  the  number  of  compurgaton>  required  varied  in  the  different  nations. 
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men  let  there   be  at  every  bargain   two   or  three   as 
witness/ 1     The  sworn  testimony  of  these  legally  ap- 
pointed witnesses  was  decisive  of  any  dispute  which 
might  subsequently  arise.^ 
Punishmaits.  The  principle  that  every  injury  either  to  person  or 

property  might  be  compensated  by  a  money  payment 
was  common  to  all  the  northern  nations.  It  was  intro- 
duced into  Gaul  by  the  conquering  Franks,  and  into 
Britain  by  the  English  invaders.  Every  man's  life  had 
a  fixed  money  value,  called  the  wergild.  In  the  case 
of  a  freeman,  this  compensation  for  murder  was  payable 
to  his  relatives ;  in  that  of  a  slave,  to  his  master.  The 
amount  of  the  wergild  varied,  according  to  a  graduated 
scale,  with  the  rank  of  the  person  slain.  For  a  ceorl  it 
was  fixed  at  200  shillings ;  for  a  lesser  thegn,  600 
shillings ;  for  a  king's  thegn,  1200  shillings.^  The  wer 
of  an  ealdorman  was  double  that  of  a  king's  thegn  ;  that 
of  an  aetheling  three  times,  that  of  a  king  usually  six 
times,  as  much.  For  bodily  injuries  a  bdt  was  payable, 
being  highest  in  amount  where  any  disfigurement  ensued.* 
In  eve/y  case  the  king  was  entitled  to  a  wiie,  or  fine,  for 
the  breach  of  his  peace.  In  the  course  of  time  capital 
punishments  were  introduced  for  offences  against  the 
state,  or  the  king  as  its  representative.  .Alfred  declared 
that  treason  against  a  lord  he  dared  not  pardon ;  and 
fighting  in  the  king's  hall,  coining,  and  several  other 
state  offences  were  made  *  death-worthy.'  At  a  later 
period  the  severity  of  the  laws  increased,  especially  as 
to  theft,  which  was  sometimes  capitally  punished.     But 


*  Eadgar,  Secular  Ordnance,  Sup.  cap.  3,  4,  5,  6. 

'  For  a  sketch  of  the  ancient  English  judicial  system,  which,  while  fuller 
than  that  in  the  text,  is  yet  concise,  see  Forsyth,  Trial  by  Jury,  $4 — 92. 

•  From  the  amount  of  his  *wer*  a  thegn  was  sometimes  called  a 
*twelf-hynde  man*  (hynde,  hund,  here  =  a  hundred),  a  lesser  thegn  was 
a  'six-hynde  man,'  ana  a  ceorl  a  *twy-hynde  man.* 

^  The  bot  for  the  smallest  disfigurement  of  the  face  was  three  shillings, 
the  same  as  for  breaking  a  rib.  The  breaking  of  a  thigh  was  valueti  at 
only  twelve  shillings,  the  loss  of  a  man's  beard  at  twenty  shillings,  and 
of  a  front  tooth  at  six  shillings. 


42  Front  the  Teutonic  Conquest  of  Britain  [Ch. 

of  iEthelred  (978-1016),  of  Cnut  (1016-1035),  and 
those  ascribed  to  Eadward  the  Confessor  (1043- 1066), 
exhibit  traces  of  early  attempts  at  codification.  But 
the  name  Code  cannot  with  propriety  be  applied 
to  them.  They  are  unsystematic  and  fragmentary, 
and  such  general  principles  as  they  enunciate  are  not 
legal  definitions,  but  maxims  drawn  from  religion  or 
morality, 
i^red  as  a  Of  all  our  early  kings,  iElfred  the  Great  has  enjoyed 

^^^  *  the  widest  fame  as  a  legislator.     Popular  legend  has 

represented  him  as  the  personal  author  of  nearly  all  our 
institutions,  of  many  of  which  the  germs  existed  ages 
before,  while  the  existing  forms  cannot  be  discerned  till 
ages  after  him.  There  is  no  doubt  that,  like  many  others 
of  our  early  kings,  iElfred  collected  and  arranged  the 
laws  of  his  predecessors  ;  but  his  real  position,  as  a  com- 
piler of  old  rather  than  an  originator  of  new  legislation, 
is  accurately  set  forth  by  himself  in  the  preamble  to  his 
'Dooms:*  *I  then,  iElfred,  King,  these  [laws]  together 
gathered,  and  had  many  of  them  written  which  our  fore- 
gangers  held,  those  that  me-liked.  And  many  of  them 
that  me  not  liked,  I  threw  aside,  with  my  wise-men's 
thought,  and  on  otherwise  bade  to  hold  them.  For  why, 
I  durst  not  risk  of  my  own  much  in  writ  to  set,  for 
why,  it  to  me  unknown  was  what  of  them  would  like 
those  that  after  us  were.  But  that  which  I  met,  either  in 
Ine*s  days  my  kinsman,  or  in  Offa*s  the  king  of  the 
Mercians,  or  in  iEthelberht's  that  erst  of  English  kin 
baptism  underwent,  those  that  to  me  rightest  seemed, 
those  have  I  herein  gathered,  and  the  others  passed  by. 
I  then,  .Alfred,  King  of  the  West  Saxons,  to  all  my  wise 
men  these  showed,  and  they  then  quoth  that  to  them  it 
seemed  good  all  to  hold.'  ^ 

The  general  features  of  the  institutions  and  laws  of  the 


*  >Elfrcd's  Dooms,   Thorpe's  Laws  and  Institutes,   i.    58,   59  ;    apud 
Freeman,  Nonn.  Conq.  i. 
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removed  from  that  of  the  great  feudatories  of  the  Conti- 
nent. Under  Eadward  the  Martyr  the  condition  of 
England  was  not  unlike  that  of  France  under  Charles 
the  Bald.  The  great  earls,  or  ealdormen  of  provinces, 
were  forming  a  separate  order  in  the  State  inimical  alike 
to  the  supremacy  of  the  king  and  the  liberty  of  their 
fellow  subjects.  Cnut  divided  the  kingdom  into  four 
great  earldoms  or  duchies ;  and  the  same  policy  was 
continued  by  Eadward  the  Confessor,  in  whose  reign  the 
whole  land  seems  to  have  been  divided  among  five  earls, 
three  of  them  being  Earl  Godwine  and  his  sons  Harold 
and  Tostig.  The  power  and  statesmanship  of  William 
the  Norman  prevented  the  threatened  disintegration  of 
the  kingdom. 
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person  of  William,  Duke  of  Normandy,  who  was  cousin 
to  Eadward  the  Confessor  through  that  king's  mother, 
Emma  of  Normandy,  and  now  claimed  the  throne  under 
an  alleged  earlier  appointment  of  his  late  kinsman.  If 
such  appointment  or  promise  had  indeed  been  made, 
which  seems  probable,^  it  was  superseded  by  the  last 
expression  of  King  Eadward*s  wishes.  Under  any  cir- 
cumstances it  could  merely  amount  to  a  recommendation 
to  the  Witan.  A  king  of  the  English  had  never  possessed 
a  constitutional  right  to  bequeath  his  kingdom  like  a 
private  estate.  The  right  of  electing  a  king  resided  in 
the  Witan  alone,  acting  on  behalf  of  the  whole  nation. 
Their  choice,  it  is  true,  had  hitherto,  when  freely  exer- 
cised, been  restricted  to  the  members  of  the  royal 
house  ;  but  failing  an  eligible  descendant  of  Cerdic, 
the  choice  of  the  nation  was  unlimited. 

William,  however,  professed  to  be  merely  asserting 
his  legal  right.  Having  secured  the  moral  and  religious 
support  of  the  papal  benediction,  which  the  Roman 
See  in  its  anxiety  to  reduce  the  independence  of  the 
National  English  Church  was  most  ready  to  bestow, 
and  leading  a  large  army  of  Normans  and  other 
foreigners,  all  inured  to  warfare  and  eager  for  booty, 
William  landed  in  England  to  decide  by  the  fate 
of  arms  between  himself  and  the  *  usurper*  Harold. 
At  the  decisive  battle  of  Senlac  the  Normans  were 
victorious,  Harold,  his  brothers,  and  the  flower  of  the 
English  thegnhood  being  left  dead  on  the  field.  Al- 
though, on  the  news  of  Harold's  death,  the  Londoners  at 
once  chose  Eadgar  iEtheling  for  king,  disunion  and  the 
lack  of  eff*ective  organization  prevented  any  successful 
resistance  to  the  onward  march  of  the  invaders.  William 
had  as  yet  conquered  but  a  very  small  portion  of  the 
kingdom,  but  such  was  the  panic  of  the  nation,  that  he 
was  elected  king  by  the  Witan  and  crowned  at  West- 


>  Sec  Freeman,  Norm.  Coiiq.  ii.  296 — 304. 
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nationality  of  their  origin  and  of  their  new  home.  The 
conquerors,  moreover,  were  by  no  means  utter  strangers 
to  the  people  whom  they  subdued.  The  vicinity  of  so 
remarkable  a  nation  as  the  Normans  had  early  begun  to 
produce  an  influence  upon  the  public  mind  of  England, 
and  had  to  some  extent  prepared  the  way  for  their 
ultimate  supremacy.  '  Before  the  Conquest,  English 
princes  received  their  education  in  Normandy.  English 
sees  and  English  estates  were  bestowed  on  Normans. 
The  French  of  Normandy  was  familiarly  spoken  in  the 
palace  of  Westminster.  The  court  of  Rouen  seems  to 
have  been  to  the  court  of  Eadward  the  Confessor  what 
the  court  of  Versailles  long  afterwards  was  to  the  court 
of  Charles  the  Second.'  * 
Eflfectsofthe  The    immediate   changes  which  the  Conquest  intro- 

Conquest. 

duced  were  undoubtedly  great,  but  they  were  practical 
rather  than  formal.  The  power  of  the  crown  was  vastly 
increased.  As  the  government  became  more  centralized, 
local  self-government,  the  essential  characteristic  of  our 
Teutonic  constitution,  was  for  a  time  depressed  ;  but 
only  to  arise  again  later  on,  when  the  nobles  and  people 
became  united  against  the  tyranny  of  the  crown.  The 
social  aspect  of  England  was  enormously  changed.  The 
old  dynasty  had  been  supplanted  by  an  alien  family. 
The  old  aristocracy  was  superseded  by  a  new  nobility. 
It  is  true  that  the  conquest  *  did  not  expel  or  transplant 
the  English  nation  or  any  part  of  it,  but  it  gradually 
deprived  the  leading  men  and  families  of  England  of 
their  lands  and  offices,  and  thrust  them  down  into  a 
secondary  position  under  alien  intruders.  It  did  not  at 
once  sweep  away  the  old  laws  and  liberties  of  the  land  ; 
but  it  at  once  changed  the  manner  and  spirit  of  their 
administration,  and  it  opened  the  way  for  endless  later 
changes  in  the  laws  themselves.  It  did  not  abolish  the 
English  language,  but  it  brought  in  a  new  language  by 

*  Macaulay,  Hist.  £ng.  i.  10. 
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their  adhesion,  receiving  back  their  estates  as  a  free  gift, 
the  smaller  owners  on  payment  of  a  money  considera- 
tion.^ By  this  means  William  procured  a  peaceable 
acknowledgment  of  his  title  over  extensive  districts  ihto 
which  his  arms  had  not  yet  penetrated. 

During  the  Conqueror's  first  absence  from  England  a 
reaction  set  in  after  the  panic ;  and  the  oppression  and 
insolence  of  the  Normans,  Odo  of  Bayeux  and  William 
FitzOsbern,  who  had  been  left  in  charge  of  the  kingdom 
as  justices  regent,  excited  the  natives  to  rebel.     One 
rising  was  no  sooner  suppressed  than  others  broke  out 
in  different  parts  of  the  kingdom,   and  the  first   four 
years  of  his  reign  were  occupied  by  William  in  acquiring 
the   actual   sovereignty  of  his   new  dominions.     Each 
insurrection  as  it  occurred  was  followed  by  a  confisca- 
tion of  the  estates  of  those  who  in  the  eye  of  the  law 
were  rebels,   however   patriotic  and  morally  justifiable 
may  have  been   the   motives  by  which  they  were  ac- 
tuated.   Thus,  by  a  gradual  process  and  with  an  outward 
show  of  legality,^  nearly  all  the  lands  of  the  kingdom 
came  into  the  hands  of  the  king,  and  were  by  him 
granted  out  to  his  Norman  nobles,  to  be  held   by  the 
feudal  tenure,  to  which  they  were  alone  accustomed  in 
their  own  country.     The  maxim  of  later  times,  '  Tout 
fuit  en  lui  et  vient  de  lui  al  commencement,'  *  seems  to 
have  been  something  more  than  a  fiction.    At  the  time 


*  The  Peterborough  (contemporary)  chronicler  speaks  of  all  who  did 
homage  to  William  at  or  soon  after  his  coronation,  as  buying  their  land : 
'  And  menn  guidon  him  gyld  and  gislas  sealdon,  and  sy^Sf^u  hgora  land 
bohtan'  (Chron.  -Petrib,  1066).  This  statement  is  confirmed  by  an  in- 
cidental reference  in  Domesday  to  a  time  when  the  English  as  a  body 
redeemed  their  lands.  Of  some  of  the  lands  of  St  fiadmundsbuiy  we 
read :  '  Hanc  terram  habet  Abbas  in  vadimonio  pro  xi  morcas  aori, 
concessu  Engelrici  qtmndo  redimcbani  Anglici  terras  suas  *  (Domesday,  il 
360,  a/>ud  Freeman,  Norm.  Conq.  iv.  25).  The  Inauisitio  Eliensis  also 
confirms  this  view :  *  Hoc  totum  tripliciter ;  sciucet  tempore  Regis 
Eaduardi,  et  quando  Rex  Willelmus  dtdii;  et  quomodo  sit  modo.' 

^  *  Nulli  Gallo  datimi   quod  Anglo  cuiquam  injuste  fiierit  ablatuiB.'— 
Orderic  Vital. 

*  Year  Book,  24  Edw.  III.  65,   a/>ud  Spence,  Equitable  JurisdictioDi 

i.  93. 


II.]  The  Norman  Conquest  51 

of  the  Domesday  survey  there  still  remained  some  few 
exceptions  to  the  general  feudal  tenure,  but  before  the 
accession  of  Henry  I.  all  tenures  seem  to  have  become 
uniformly  feudaLi 

At  the  period  of  the  Norman  conquest  feudalism  in  Continental 
both  tenure  and  government  was   fuHy  established  in 
France,  the  country  of  its  historic  development,  and  in 
most  of  the  continental  countries  of  Europe.      It  had 
grown  up  gradually,  deriving  its  elements  partly  from  a 
Roman,  partly  from  a  Teutonic  source.     Indirectly  and 
in   part  it  may  be  traced  to  the   Roman   system  of 
usufructuary  ownership  and  to  the  practice,  under  the 
empire,  of  granting  out  frontier  lands  to  the  limitanei 
viilitesy  to  be  held  by  military  service;  but  its  direct  and 
principal  sources  were   (i)     the  system  of  beneficiary 
grants   which  grew    up    under  the   Frank  kings  and 
emperors,  working  in  combination  with  (2)  the  practice 
of  personal  commendation  or  vassalage,  which  seems  to 
have  superseded  and  absorbed  the  primitive  and,   in 
many  respects,  analogous  German  comitatus. 

On  the  Continent  feudalism  had  become  much  more  The  machinery 
than  a  mere  system  of  tenure.     It  was  inseparably  feu^^^^^' 
bound  up  with  the  system  of  government  and  the  legal 
and  social  relations  of  the  people.    To  the  possession  of 
a  fief  was  united  the  right  of  local  judicature.   Originally 
tenable  for  life  only,  fiefs  soon  came  to  be  hereditary, 
The  practice  of  '  sub-infeudation '   naturally  followed.  Sob-infcodition. 
The  great  feudatory  who  had  received  large  grants  of 
land  from  his  sovereign,  retained  a  certain  portion  for 
his  own  demesne  and  then  parcelled  out  the  remainder 
amongst  his  own  dependents,  to  be  held   by  services 
similar  to  those  which  he  himself  owed.    The  provincial 
governors,  who  held  the  largest  beneficiary  estates,  and 
in  many  cases  were  also  extensive  alodial  proprietors, 
found  themselves  strong  enough  to  establish  a  number 


1  Stubbs,  Select  Chart.    Introductory  Sketch,  14. 
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of  provincial  principalities — imperia  in  impcrio  ;  in  which, 
while  admitting  a  nominal  dependence  on  the  sovereign, 
they  claimed  and  exercised  a  practically  independent 
military  and  civil  jurisdiction.  It  was  of  the  essence  of 
a  fief  that  its  tenant  owed  fealty  to  his  immediate  lord 
and  not  to  the  state  or  the  sovereign.^  The  king  might 
be  the  immediate  lord  ;  but  in  this  case  obedience  U'as 
due  to  him,  not  in  his  political  capacity  as  sovereign, 
but  in  his  feudal  capacity  as  lord.  Thus  during  the 
height  of  the  feudal  system  in  France,  the  tenants  of 
the  immediate  vassals  of  the  Crown  never  hesitated  to 
follow  the  lord's  standard  against  the  king.* 

The  general  conversion  of  alodial  into  feudal  tenure 
was  also  due,  in  a  great  degree,  to  the  voluntary  action 
of  the  smaller  free  proprietors,  who,  in  an  age  of  lawless- 
ness and  rapine,  were  glad  to  submit  their  persons  and 
estates,  by  way  of  commendatio?i,  to  some  powerful 
neighbouring  lord.*  Not  only  the  possessions  of  laymen, 
but  those  of  the  Church,  became  subject  to  the  all- 
pervading  feudal  influence.  '  The  prelates  and  abbots 
were  completely  feudal  nobles.  They  swore  fealty  for 
their  lands  to  the  king  or  other  superior,  received  the 
homage  of  their  vassals,  enjoyed  the  same  immunities, 
exercised  the  same  jurisdiction,  maintained  the  same 
authority,  as  the  lay  lords  among  whom  they  dwelt.*  * 

In  England  an  indigenous  growth  of  feudalism  had 
been  going  on,  but  its  development  had  been  slower 
and  more  purely  Teutonic  than  on  the  Continent,  where 
the  legal  principles  and   practices  of   imperial   Rome 


*  Hallam,  Midd.  Ages,  i.  1 86. 

'  *  Even  so  late  as  the  age  of  St.  Louis  [  1 226-1 270]  it  is  laid  down  in 
his  Establishments,  that  if  justice  is  refused  by  the  king  to  one  of  his  vassals, 
he  might  summon  his  own  tenants,  under  penalty  of  forfeiting  their  fiefs,  to 
assist  him  in  obtaining  redress  by  arms.* — Id,  L  168,  quoting  Etablisse- 
mens  dc  St  Louis,  c.  49. 

*  See  Guizot,  Essais  sur  THistoire  de  France,  166,  and  Hallam,  Midd. 
Ages,  i.  317-320.  Tlie  practice  of  commendation  had  originally  no 
connection  with  land,  but  created  a  merely  personal  tic  of  mutual  protection 
and  fidelity,  similar  to  the  Roman  diefiUla, 

^  Hallam,  Midd.  Ag$^,  i.  195. 
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tenure,  in  contradistinction  from  alodial  ownership, 
which  remained  the  privilege  of  the  few.^  But  up  to 
this  stage  feudality  had  affected  only  the  tenure  of 
land.  The  policy  initiated  by  Cnut  and  continued 
under  Eadward  the  Confessor,  of  dividing  the  kingdom 
among  a  few  great  earls,  who  in  some  cases  succeeded 
in  transmitting  their  jurisdictions  to  their  children, 
carried  the  feudal  principle  a  step  further  ;  and  but  for 
the  Norman  conquest  would  probably  have  resulted  in 
the  development  of  a  feudalism  almost  identical  with 
that  which  existed  on  the  Continent. 
Difference  Both  in  the  kingdom  of  France  and  in  his  own  duchy 

be^eecn  English  of  Normandy,  William  had  been  familiar  with  the  evils 

and  Continental  ' 

feudalism.  of  feudalism  as  there  established.     His  recollection  of 

contests  with  his  own  barons  was  too  keen  and  too 
recent  not  to  induce  him  to  prevent,  if  possible,  a 
recurrence  of  the  struggle  in  his  newly-acquired  king- 
dom. From  the  very  first  he  took  measures  to  check 
the  natural  development  of  feudalism  in  England  ;  and 
although  by  gradually  substituting  the  Frankish  system 
of  land  tenure  for  the  complicated  system  which  had 
grown  up  in  England,  he  may  be  said  to  have  esta- 
blished   the    feudal    system,  it   was  as    a  system  of 


de  eo.  Pater  Tori  tenuit  T.  R.  E.  et  potuit  ire  quo  voluit,  sed  pro  sua 
defensione  se  commisit  Hermanno  Episcopo,  et  Tori  Osmundo  Episcopo 
similiter.'      , 

*  'The  dependent,'  remarks  Professor  Stubbs,  'might  be  connected 
with  the  king  (i)  by  service,  (2)  by  comitatus,  (3)  by  commendation,  (4)  by 
reception  of  land  as  a  benefice.  Frank  feudalism  grew  out  of  the  two 
latter,  the  English  nobility  of  service  from  the  two  first.  It  is  not  contended 
that  either  the  principles  at  work  in  English  society  or  the  results  at  which 
they  arrived  before  the  Norman  Conquest  were  very  different  from  the 
corresponding  influences  and  results  on  the  Continent ;  but  they  had  a 
distinct  history,  which  was  different  in  every  stage,  especially  in  the  point 
that,  as  in  so  many  other  things,  the  personal  relation  in  England  takes  the 
place  of  the  territorial,  as  it  was  in  France  ;  and  the  feudalism  that  followed 
the  Conquest  was  Frank  and  territorial,  that  which  precede<l  it  grew  from 
personal  and  legal,  not  from  territorial  influences.  On  the  growth  of 
Frank  feudalism,  see  Waitz,  Deutsche  Verfassungs-Geschichte,  it  262; 
iv.  210.  .  .  .  In  the  Frank  empire  the  benchciary  system  is  uncon- 
nected with  the  comitatus,  in  the  English  they  are  in  the  closest  connexion.' 
— Const  Hist.  L  153,  n. 
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memorable  mid-winter  Gem6t  of  Gloucester,  1085-1086. 
The  recently  attempted  invasion  from  Denmark  seems 
to  have  impressed  the  king  with  the  desirability  of  an 
accurate  knowledge  of  his  resources,  military  and  fiscal, 
both  of  which  were  based  upon  the  land.  The  survey 
was  completed  within  the  remarkably  short  space  of  a 
single  year.  In  each  shire  the  commissioners  made  their 
inquiries  by  the  oaths  of  the  sheriffs,  the  barons  and 
their  Norman  retainers,  the  parish  priests,  the  reeves  and 
six  ceorls  of  each  township.  The  result  of  their  labours 
was  a  minute  description  of  all  the  lands  of  the  kingdom, 
with  the  exception  of  the  four  northern  counties  of 
Northumberland,  Cumberland,  Westmoreland,  and  Dur- 
ham, and  part  of  what  is  now  Lancashire.  It  enumerates 
the  tenants-in-chief,  under  tenants,  freeholders,  villeins, 
and  serfs,  describes  the  nature  and  obligations  of  the 
tenures,  the  value  in  the  time  of  King  Eadward,  at  the 
Conquest,  and  at  the  date  of  the  survey,  and,  which  gives 
a  key  to  the  whole  inquiry,  informs  the  king  whether 
any  advance  in  the  valuation  could  be  made.^ 

In  addition  to  his  exaction  of  homage  from  the  sub- 
tenants, William  took  other  effective  measures  to  keep 
the  great  feudatories  in  check.  The  lordships  which  he 
bestowed  upon  his  principal  barons  were  scattered  over 
the  kingdom,  so  that  in  no  one  district  should  the  terri- 
tories of  any  one  man  be  great  enough  to  tempt  him  to 
rebellion.^    An  unforeseen  but  very  important  result  of 


*  The  returns  were  transmitted  to  Winchester,  digcstetl,  and  reconlcd  in 
two  volumes  which  have  descendetl  to  posterity  under  the  name  of  l>oroes- 
day  Book.  The  name  itself  Is  probaoly  derived  from  Domus  Dei,  the 
appellation  of  a  chapel  or  vault  of  the  Cathctlral  at  Winchester  in  which 
the  survey  was  at  first  deposited.  From  this  authentic  record  our  most 
certain  information  is  obtained  as  to  the  old  English  common  law,  as  it 
api>cars  in  the  local  customs  referred  to ;  the  character  of  tlie  municipal 
government  and  *  consuetudines '  of  the  towns ;  the  financial  system  of 
the  shires  whilst  still  under  the  administration  of  the  earls  ;  and  the 
general  political  and  social  condition  of  I^ngland  towards  the  end  of 
William's  reign. 

'  From  l)omcs<lay  we  learn  that  the  vast  possessions  of  the  king's 
brothers,  (Mo,  Bishop  of  Bayeux,  and  Robert,  Earl  of  Mortain,  we» 
scattered  over  seventeen  and  nineteen  counties  respectively.     Eudes  the 
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reigfn  of  Charles  II.,  but  the  spirit  of  the  system  still 
lives  on.  It  stands  revealed  in  the  theory  of  our  law 
that  'all  the  lands  and  tenements  in  England  in  the 
hands  of  subjects  are  holden  mediately  or  immediately 
of  the  king  ; '  ^  in  the  law  of  primogeniture,  as  applied 
to  the  inheritance  of  real  estate  ;  and  in  the  custom  of 
family  settlements,  by  which  the  old  law  of  entail  is 
practically  continued. 

Prior  to  the  Conquest  all  lands  had  been  subject  to 
the  trinoda  luccssitas.  This  obligation  still  continued. 
But  after  the  feudal  system  of  tenure  had  been  fully 
established,  all  lands  were  held  subject  to  certain 
additional  obligations,  which  were  due  either  to  the  king 
(not  as  sovereign,  but  as  feudal  lord)  from  the  original 
grantees,  called  tenants-in-chief  [tenentcs  in  capit€\  or  to 
the  tenants-in-chief  themselves  from  their  under  tenants.* 
Of  these  obligations  the  most  honourable  was  that  of 
knight-service.  This  was  the  tenure  by  which  the  king 
granted  out  fiefs  to  his  followers,  and  by  which  they  in 
turn  provided  for  their  own  military  retainers.  The  lands 
of  the  bishops  and  dignified  ecclesiastics,  and  of  most 
of  the  religious  foundations,  were  also  held  by  this  tenure. 
A  few  exceptions  only  were  made  in  favour  of  lands 
which  had  been  immemorially  held  in  frankalmoign^  or 
free-alms. 

On  the  grant  of  a  fief  the  tenant  was  publicly  invested 
with  the  land  by  a  symbolical  or  actual  delivery,  termed 
livery  of  seisin.  He  then  did  homage,  so  called  from  the 
words  used  in  the  ceremony :  *  Jedeveigne  votre  A<?ww/.' 
Humbly  kneeling  before  his  lord,  with  sword  ungirt  and 
head  uncovered,  he  placed  his  hands  between  those  of 


>  Coke  upon  Littleton,  cap.  i,  sec  I. 

'  The  tenants-in-chief,  including  the  ecclesiastical  corporations,  enume- 
rated in  Domesday,  amounted  to  about  fifteen  hundred.  TTie  under- 
tenants were  about  eight  tho'usand  in  number,  and  largely  consisted  of  the 
ousted  English  owners,  who  had  been  reduced  from  the  d^ree  of  thegn  to 
the  condition  of  simple  freeholders  or  franklins,  holding  under  a  Nonnin 
lord. 
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^^  I.  The  tenant  was  at  first  expected  and  afterwards 

obliged  to  render  to  his  immediate  lord  certain  contribu- 
tions termed  Aids,  These  were  due  on  three  special  occa- 
sions— to  ransom  the  lord's  person  from  captivity ;  to 
make  his  eldest  son  a  knight ;  and  to  provide  a  suitable 
portion  for  his  eldest  daughter  on  her  marriage.  The 
Stat,  of  Westminster  I.  (3  Edw.  I.)  fixed  the  reasonable 
aid  at  20s,  for  every  knight's  fee,  and  for  every  £20 
value  of  land  in  socage. 

Relief  and  2.  On  the  death  of  the  tenant  his  fief  descended  to  his 

Primer  seisin. 

heir,  sons  being  preferred  to  daughters,  and  the  elder  to 
the  younger  son.  But  before  taking  up  his  ancestor's 
estate,  the  heir,  if  of  age,  had  to  pay  a  fine  called  a 
Relief,  which  closely  resembled  and  was  apparently  a 
feudalized  form  of  the  ancient  English  heriot.^  By 
demanding  arbitrary  and  exorbitant  reliefs  the  Nor- 
man kings,  William  Rufus  especially,  often  obliged 
the  heir  in  effect  to  repurchase  or  redeem  his  lands. 
This  abuse  was  specially  provided  against  in  the  charter 
of  Henry  I.,  in  which  the  king  promised  to  exact, 
and  required  his  tenants  to  exact  from  their  under- 
tenants, only  the  accustomed  and  legal  reliefs.^ 

The  relief  payable  by  a  tenant-in-chief  was  termed 
Primer  seisin,  and  consisted  in  the  right  of  the  king,  on 
the  death  of  one  of  his  tenants  leaving  an  heir  of  full 
age,  to  receive  one  year's  profits  of  the  inherited  land.' 


>  *  The  change  of  the  heriot  to  the  relief  implies  a  suspension  of  owners 
ship  and  carries  with  it  the  custom  of  livery  of  seisin.  The  heriot  was  the 
payment  of  a  debt  from  the  dead  man  to  his  lord  [deriving  its  origin  from 
the  war-horse  and  spear  given  by  the  ancient  princeps  to  each  member  of 
his  comitatus\ ;  his  son  succeeded  him  by  alodial  right.  The  relief  ^"as 
paid  by  the  heir  before  he  could  obtain  his  father's  lands  ;  between  the 
death  of  the  father  and  livery  of  seisin  to  the  son  the  right  of  the  overlonl 
had  entered,  the  ownership  was  to  a  certain  extent  resumed,  and  the 
succession  of  the  heir  took  somewhat  of  the  character  of  a  new  grant.' — 
Stubbs  Const.  Hist.  i.  261. 

*  *  Si  quis  baronum,  comitum  meorum  sive  aliorum  qui  de  me  tcnent, 
mortuus  merit,  haeres  suus  non  redimet  terram  suam  sicut  faciebat  tcm|K)re 
fratris  mei,  sed  justa  et  legitima  relevatione  relevabit  eam.  Similiter  ct 
homines  baronum  meorum  justa  et  legitima  relevatione  relevabunt  terras 
suas  de  dominis  suis.* — Chart.  Hen.  I.,  Select  Chart.  97. 

•  Coke  upon  Littleton,  77A.     It  was  by  analogy  to  the  feudal  incident  of 
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time  afterwards  hereditary  fiefs  seem  not  to  have  been 
alienable  inter  vivos}  Indirectly,  however,  alienation  of 
portions  of  fiefs  was  effected  through  the  medium  of  sub- 
infeudation, a  process  which,  by  the  time  of  Henry  II., 
had  been  most  extensively  applied  throughout  the 
country.^  By  this  time  also  the  ancestor  appears  to  have 
acquired  a  limited  right  to  defeat  the  expectation  of  his 
heir.^  Subsequently,  by  the  Statute  of  Quia  Emptoresf 
sub-infeudation  was  forbidden,  and  every  freeman  was 
allowed  to  aliene  his  land  at  pleasure  (except  by  will),  to 
be  held  not  of  the  alienor,  but  of  the  lord  of  whom  the 
alienor  had  immediately  held.  All  tenants-in-chief,  how- 
ever, still  required  a  licence  from  the  king  before  they 
could  aliene,  for  which  a  fine  was,  of  course,  demanded. 
By  a  statute  of  Edward  1 11.^  the  necessity  for  a  licence 
was  done  away  with,  and  tenants-in-chief  were  allowed 
to  aliene  at  will,  on  payment  of  a  reasonable  fine  to  the 
king. 
Eschett  and  6.  Lastly,  there  was  the  right  of  Esc/ieat,  by  which,  on 

the  determination  of  the  tenant's  estate,  —  either  on 
failure  of  legal  heirs,  or  on  conviction  of  the  actual 
tenant  of  felony  or  treason,  —  the  fief  reverted  to  the 
lord  by  whom  or  by  whose  ancestors  it  had  been  origin- 
ally granted.  Independently  of  escheat,  the  lands  of  a 
convicted  felon  were  also  liable  ^o  forfeiture  to  the  Crown 
(which  intercepted  the  escheat  to  the  mesne  lord) — in 
the  case  of  treason,  for  ever ;  in  other  felonies,  for  a  year 
and  a  day.* 


^  In  a  fief  granted  to  a  man  and  his  heirs,  *  the  ancestor  and  his  heirs 
took  caually  as  a  succession  of  usufructuaries,  each  of  whom  during  his  Hfe 
enjoyed  the  beneficial,  but  none  of  whom  possessed  or  could  lawfully 
dispose  of  the  direct  or  absolute  dominion  of  the  property.* — Coke  upon 
Littleton,  191  A,  n.  (i.)  \'i.  5. 

'  Report  of  lA>rds'  Committee  on  the  Dignity  of  a  Peer,  1 819,  p.  107. 

'  Reeves,  Hist.  English  Law,  i.  223. 

<  18  Edw.  L  c  i. 

*  I  Edw.  IIL  c.  12. 

•  Wright,  Tenures,  44,  12a 
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more  honourable,  was  precarious  and  uncertain.^  Not 
being  held  by  military  service,  socage  tenure  lacked 
one  of  the  essential  elements  of  a  feud,  but  the  spirit  of 
feudalism  was  all-embracing  and  affected  every  tenure 
and  every  institution.  Thus  we  find  that  tenure  in 
socage,  like  that  by  knight-service,  was  created  by  words 
of  pure  donation  accompanied  by  livery  of  seisin,  and 
was  liable  to  the  obligation  of  fealty  invariably,  some- 
times of  homage  ;  and  was  in  like  manner  subject  to 
many  of  the  incidents,  but  in  a  modified  form,  of  tenure 
by  knight-service.  Though  considered  less  honourable 
than  the  latter,  socage  was  practically  much  more  bene- 
ficial, especially  in  its  freedom  from  the  grievous  bur- 
dens of  Wardship  and  Marriage.* 

Besides    petit    scrjeanty,    socage    tenure    comprised 
two  other  particular  species,  burgage  and  gavelkind. 
Buigage.  Tenure  in  Burgage  was  a  kind  of  town  socage.     It 

applied  to  tenements  in  any  ancient  borough,  held  by 
the  burgesses  of  the  king  or  other  lord  by  fixed  rents  or 
services.^  At  the  Conquest  the  cities  and  boroughs  were 
retained  by  the  king  as  part  of  the  demesne  of  the 
Crown,  but  a  large  number  were  subsequently  granted 
out  to  his  barons.  This  tenure,  which  still  subsists,  is 
subject  to  a  variety  of  local  customs,  the  most  remark- 
able of  which  is  that  of  borough-English,  by  which  the 
burgage  tenement  descends  to  the  youngest  instead  of 
to  the  eldest  son.* 


*  Bracton,  1.  2,  c.  1 6,  s.  9.  Tlie  author  of  Fleta  says  :  *  Ex  donationi* 
bus  servitia  militaria  vel  magnae  serjantiae  non  continentibus,  oritiir  Dobis 
quoddam  nomen  generale  quod  est  socagiutn. ' — L.  3,  c.  14,  s.  9. 

2  The  wardship  and  marriage  of  an  infant  tenant  of  a  socage  estate  (up 
to  the  age  of  14,  when  wardship  ceased),  devolved  upon  his  nearest  relation 
not  being  one  to  whom  the  inheritance  could  descend.  Conversely  to  the 
rule  in  knight- service,  the  guardian  in  socage  was  strictly  accountable  for 
the  rents  and  profits ;  and  if  he  allowed  his  ward  to  marry  under  the  age  olf 
14,  be  was  bound  to  account  to  the  ward  for  the  value  of  the  marriage,  evrti 
though  nothing  had  been  received  for  it,  unless  he  had  married  him  10 
advantage. — Stephen,  Commentaries,  i.  312,  5th  edit. 

'  Coke  upon  Litt.  ss.  162,  163. 

^  Liu.  s.  165  ;  Third  Real  Property  Reix>rt,  p.  8. 
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earls,  thegns  and  knights  attended.^  There  is  some 
evidence  that  it  even  retained  for  a  time  its  old  consti- 
tutional name  of  Witan.*  But  as  the  feudal  principle 
gradually  acquired  predominating  influence  in  every 
department  of  the  state,  the  national  council  almost 
insensibly  changed  from  the  assembly  of  the  Wise  Men 
into  the  Curia  Regis,  the  court  of  the  king's  feudal  vassak 
William's  laws.    William  made  but  few  changes  in  the  national  laws.    It 

was  their  administration  by  foreign  officials  which  con- 
stituted the  grievance  most  heavily  felt.  In  the  fourth 
year  of  his  reign,  when  the  work  of  conquest  had  been 
completed,  he  ordained  that  peace  and  security  should 
be  observed  between  his  English  and  Norman  subjects, 
He  renews  the  ^^^  renewed  the  law  of  Eadward  the  Confessor,  with 
law  of  Eadward  certain  additions  made  by  himself,  '  ad  utilitatem  populi 

the  Coniicssor.        ai  ••▼i«i  /^  n  r 

Anglorum.  *  In  like  manner  Cnut,  fifty-two  years 
before,  had  reconciled  the  English  and  Danes  at  a  gem6t 
at  Oxford,  and  renewed  the  law  of  Eadgar  the  Peaceful.* 
This  renewal  by  William  is  the  first  mention  of  the  famous 
laws  of  King  Eadward  which  Normans  as  well  as  English 
soon  learnt  to  demand  in  every  reign  until  Magna 
Charta  supplied  them  with  a  more  substantial  founda- 
tion for  their  liberties.  By  the  '  laws  of  Eadward '  they 
probably  meant  not  the  laws  which  he  had  promulgated 
but  which  he  had  observed.^  The  phrase  imported  a 
demand  for  a  mild  and  good  government  as  opposed  to 


*  Chron.  Sax.  A.D.  1087.  *Thriwa  he  bier  his  cynehelm  aelce  geare, 
swa  oft  swa  he  waes  on  Englelande :  on  Eastron  he  hine  ba;r  on  Win- 
ccastre ;  on  Pentccosten  on  Westmynstrc ;  on  Midewintre  on  Gleawe- 
ccastre  ;  and  thxnne  wxron  mid  him  eallc  tlia  rice  men  ofer  call  £ngb- 
land,  arccbiscopas  and  Icodbiscopas,  abbodas  and  corlas,  thcgnas  and 
cnihtas.* 

'  Chron.  Petrib.  1085-1086  ;  stipra,  p.  55,  n.  4. 

•  'Hoc  quoque  praccipio  et  volo,  ut  omnes  habeant  et  teneant  leeem 
Eadwanli  regis  in  terns,  et  in  omnibus  rebus,  adauctis  iis  quae  constitui  ad 
utilitatem  |H)puli  Anglonim.*— Statutes  of  Will.  c:«m<|.  ;  Sel.  (hart.  81. 

*  *Angli  et  Dani  apud  Oxenfordam  de  lege  Regis  Eadgari  tenendi 
Concordes  sunt  effccti.^— Flor.  Wigom.  A.D.  1018  ;  Freeman,  Norm. 
Conq.  i.  462. 

•  *Non  (luas  tulit  sed  quas  obscrvavcrit.*  — Will.  Malnies.,  oW 
Ilallam,  Mid.  Ages,  il.  325. 
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(with  the  exception  of  the  villeins)  had  become  so  blended 
through    intermarriages  that    the   distinction    between 
Norman  and  Englishman  had    almost  entirely  disap- 
peared.i 
Public  peace  The    public   peace  which  William    established   and 

maintain   .         maintained  was  the  greatest  benefit  of  his  reign.'     *  He 

permitted  no  rapine  but  his  own/  Meting  out  stem 
justice  to  Norman  and  Englishman  alike,  he  yet  abolished 
the  punishment  of  death,  and  substituted  what  was  pos- 
sibly regarded  as  the  milder  punishment  of  mutilation.' 
He  also,  like  his  predecessors  iEthelred  and  Cnut, 
prohibited  the  infamous  practice  of  selling  men  into 
foreign  slavery.* 
The  Forest  The  love  of  field  sports  amounted  in  the  Conqueror 

to  an  ungovernable  passion.  *  He  loved  the  tall  deer  as 
if  he  were  their  father.'  The  laying  waste  of  17,000 
acres  for  the  formation  of  the  New  Forest,  in  Hampshire, 
made  a  deep  impression  on  the  popular  mind.  The . 
forest  laws  which  William  introduced,  though  not  so 
cruel  as  they  subsequently  became  under  Henry  I., 
were  yet  marked  by  extraordinary  harshness.  The 
penalty  for  killing  a  hart  or  hind  was  loss  of  sight.  The 
killing  of  even  wild  boars  and  hares  was  forbidden. 
The  beginning  of  forest  laws  is  traceable  to  the  legisla- 
tion of  Cnut ;  but  by  him  the  right  of  every  man  to  hunt 
on  his  own  ground  was  expressly  recognized.^     Up  to 

*  Richard,  Bishop  of  London  and  Treasurer  of  the  Exchequer  under 
Henry  II.,  tells  us  in  his  Dialogus  de  Scaccario,  lib.  i.  x.  :  *  Sed  jam 
cohabitantibus  Anglicis  et  Normannis,  et  altcrutrum  uxores  ducentibus  vel 
nubentibus,  sic  permixtae  sunt  nationes  ut  vix  discemi  possit  hodie,  de 
liberis  loquor,  quis  Anglicus  quis  Normannus  sit  genere  ;  exceptis  duntaxat 
ascriptitiis  qui  villani  dicuntur,  ouibus  non  est  libenim  obstantibus  dominis 
suisa  sui  status  conditione  disccdere.' — Select  Chart.  193. 

'  *  No  man  durst  slay  other  man  had  he  never  so  midkle  evil  done  to  the 
other.* — Chron.  Petrib.  1087  ;  apud  Freeman,  Norm.  Conq.  iv.  619. 

*  *  Interdico  etiam  ne  quis  occidatur  aut  suspendatur  pro  aliqua  culpa, 
sed  eruantur  ocidi,  et  testiculi  abscidantur.' — Statutes  of  WUl.  Conq. ; 
Select  Chart.  81. 

^  '  Ego  prohibeo  ut  nullus  vendat  hominem  extra  patriam  super  plenam 
forisfacturam  meam.* — Ibid. 
^  Cnut,  Secular  Dooms,  c.  81.     'And  I  will  that  every  man  be  entitled 
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crown  of  England.'  Under  the  pre-Norman  kings  the 
Church  and  the  State  had  been  practically  identical, 
alike  subject  to  the  supreme  power  of  the  Witan,  by 
whom  kings,  earls,  and  bishops  were  elected  and  deposed, 
and  laws  spiritual  and  temporal  enacted.  The  bishop 
and  the  ealdorman  sat  side  by  side  at  the  geni6t  of  the 
shire  or  hundred,  deciding  all  causes,  ecclesiastical  as 
well  as  civil  One  of  the  most  important  acts  of  Wil- 
liam's reign  was  the  separation  of  the  ecclesiastical  from 
the  civil  jurisdiction  of  the  courts  of  law.  He  directed 
that  from  henceforth  no  bishop  or  archdeacon  should 
hold  pleas  of  ecclesiastical  matters  in  the  shire  or  hun- 
dred court  ;  but  that  all  such  pleas  should  be  determined 
according  to  the  canon  and  ecclesiastical  laws  before  the 
bishop,  at  the  place  which  he  should  appoint  for  the  pur- 
pose. All  sheriffs  and  other  lay  persons  were  prohibited 
from  interfering  in  spiritual  causes,*  But  in  making 
this  change  William  took  care  to  preserve  the  ancient 
supremacy  of  the  State,  by  laying  down  his  three  famous 
canons  of  the  royal  supremacy,  viz..: — 

1.  That  no  pope  should  be  acknowledged,  or  papal 
letters  received,  in  England,  without  the  king's  consent 

2.  That  the  decrees  of  national  synods  should  not  be 
binding  without  the  king's  confirmation. 

3.  That  the  king's  barons  and  officers  should  not  be 
excommunicated,  or  constrained  by  penalty  of  ecclesias- 
tical rigour,  without  his  permission.' 


'  '  Fidtlilatcm  faccre  nolui,  ncc  volo :  (|iii^  ncc  ego  promisi,  ncc  »nle- 
cessores  mcos  antecessoribus  tuis  id  fecisse  comperio. '— Epp.  Lanfr.  cL 
Giles.  No.  10. 

*  See  the  Ordinance  of  William  In  Ancient  Laws  and  Institutes,  ed. 
Thorpe^  p,  113,  and  Select  Chart.  81. 

•  Eadraet,  Hist.  Nov.  i.  p.  6 ;  Select  Chart.  79.  '  A  further  usagf, 
which  was  claimed  by  Henry  I.  as  a  precedent,  was  the  prohibition  of  the 
exercise  of  legalinc  power  in  England,  ot  even  of  the  legates  landinc  on 
the  soil  of  the  kingdom  without  royal  license.'  Of  these  rules,  IVolcsor 
Stubbs  remarks  ;  '  There  is  something  Knrolingian  in  their  simplicity,  and 
possibly  they  may  have  been  suggested  by  the  germinating  Gallicantsm  of 
the  day.  They  are,  however,  of  great  prospective  importance,  and  form 
the  basis  of  thkt  ancient  customary  law  on  which  throughout  the  middle 
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as  regent  in  his  absence,  and  at  all  times  administered 
the  legal  and  financial  business  of  the  country.  The 
office  of  Chancellor,  who,  as  official  keeper  of  the  royal 
seal,  first  appears  under  Eadward  the  Confessor  (the 
first  of  our  kings  who  had  a  seal),  was  continued ;  but 
he  was  subordinate  to  the  Justiciar,  heading  the  king's 
clerks  or  chaplains,  who  performed  the  duties  of  secre- 
taries. 

William  was  reputed  to  be  the  most  opulent  prince  in 
Christendom.  His  income  is  circumstantially  stated 
byOrdericus  Vitalis  to  have  been  ;^io6i  lOir.  \\d,  a 
day,  a  sum  which  seems  incredible,  when  tested  by  the 
relative  value  of  money  then  and  now.  Little  trust 
can  be  placed  in  the  numerical  statements  of  early 
chroniclers  ;  but  there  is  no  doubt  that  the  Conqueror's 
revenue  was  exceptionally  large,  whilst  his  expenditure 
was  relatively  small.  His  armies  were  furnished  free  of 
cost  by  his  military  tenants,  and  by  the  old  constitutional 
fyrd  or  national  militia.  When  he  thought  fit  to  employ 
mercenaries,  their  cost  was  defrayed  by  a  Danegeld 
levied  on  the  whole  cultivated  land  of  the  kingdom,  and 
by  billeting  the  trod^s  at  free  quarters  throughout  the 
country.^ 
His  great  power  As  king  of  the  English,  feudal  superior  of  his  tenants- 
in-chief,  and  personal  lord  of  all  his  subjects,  William 
exercised  a  power  far  greater  than  that  which  any  of 
his  predecessors  had  ever  wielded.  Though  the  formal 
changes  which  he  made  in  our  constitution  and  laws  were 
few  in  number,  his  government  was  practically  despotic, 
and  his  administration  harsh.  His  tyranny  says  Hallam, 
*  displayed  less  of  passion  or  insolence  than  of  that  in- 


Harshness  of 
his  rule. 


'  In  the  winter  of  1083-84  the  Conqueror  levied  a  tax  of  six  shillings  on 
every  hide  of  land,  three  times  the  rate  of  the  old  Danegeld,  which  after  having 
been  abolished  by  Eadward  the  Confessor  was  now  revived  in  An  aggravated 
form  and  continued  as  a  permanent,  though  only  occasional,  source  of 
revenue. — Chron.  Sax.  A.D.  1083  ;  Freeman,  Norm.  Conq.  iv.  ^5;  Stubls. 
Const.  Hist  i.  279. 
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William  Rufus^  A.D.  1087- 1 100. 
Henry  /,  1100-II35. 

Suphen,  1135-1154. 


Henry  IL  A.D.  1 1 54-1 189. 
Richard  I.  1 189-1 199. 


The  reign  of  William  Rufus  possesses  little  consti- 
tutional importance.  A  tyrant  of  the  worst  sort,  he  de- 
voted himself  almost  entirely  to  his  pleasures,  and  after 
the  death  of  Archbishop  Lanfranc,  his  ablest  adviser,  left 
nearly  all  the  work  of  government  to  his  justiciar.  This 
great  official  was  not,  as  in  the  Conqueror's  days,  a  great 
baron,  but  a  humble  and  clever  chaplain  of  congenial 
and  compliant  tastes,  Ranulf  Flambard,  by  whom  the 
Church,  the  feudal  vassals,  and  the  people  were  sub- 
jected to  systematic  oppression  and  extortion. 

Under  William  Rufus  the  great  struggle  between  the 
royal  and  feudal  powers,  which  began  under  the  Con- 
queror himself  in  the  conspiracy  of  Ralph  Guader,  Earl 
of  Norfolk  or  East  Anglia,  and  Roger  of  Breteuil,  Earl 
of  Herefordshire,  was  actively  carried  on.  Taking  ad- 
vantage of  the  claim  of  Duke  Robert  to  the  throne  of 
England,  the  larger  part  of  the  barons  eagerly  seized  the 
opportunity  of  siding  with  him  against  the  King.  Seven 
years  later  an  attempt  was  made  to  set  aside  the  line 
of  the  Conqueror  altogether  in  favour  of  Stephen  of 
ACimale,  grandson  of  Duke  Robert  II.  of  Normandy. 
On  both  occasions  the  insurrections  were  unsuccessful ; 
and  being  followed  by  considerable  forfeitures  served 
only  to  bring  about  the  decay,  which  ultimately  ended 
in  the  almost  utter  extinction,  of  the  baronage  of  the 
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tenants-in-chief  he  promised  a  remission  of  various 
illegal  exactions  to  which  they  had  been  subjected  under 
cover  of  the  incidents  of  feudal  tenure.  The  heir  should 
not  be  compelled  to  redeem  his  land,  as  in  the  time  of 
the  late  king,  William  Rufus,  but  should  pay  only  a 
lawful  and  just  relief.  The  king's  licence  for  the  mar- 
riage of  his  vassaFs  daughter  or  other  female  relative 
must  still  be  obtained,  but  it  should  be  given  without 
payment,  and  should  not  be  refused  unless  the  intended 
husband  was  the  king's  enemy.  In  the  case  of  an 
heiress,  the  king  would  take  the  advice  of  his  baronage 
before  giving  her  in  marriage.  Widows  should  not  be 
given  in  marriage  against  their  will.  Widows  without 
children  should  possess  their  dower  unconditionally ;  if 
with  children,  so  long  only  as  they  continued  chaste. 

The  wardship  of  the  persons  and  lands  of  children 
should  belong  to  the  mother  or  other  relation. 

Knights,  holding  by  military  service,  in  order  that 
they  might  efficiently  equip  themselves  for  the  defence 
of  the  king  and  kingdom,  should  have  their  demesne 
lands  free  from  all  *gilda'  and  'opera.* 

The  right  of  the  king's  vassals  to  bequeath  their  per- 
sonal property  by  will  was  recognized ;  and  in  the  case 
of  intestacy,  the  deceased  person's  wife,  children,  rela- 
tions, or  vassals  legally  authorized,  were  to  dispose  of  it 
for  the  good  of  his  soul,  as  to  them  should  seem  good. 

Fines  for  offences  should  not  be  assessed  at  the  kings 
mercy,  as  in  the  time  of  his  father  and  brother,  but 
according  to  the  usage  in  the  time  of  the  king's  '  other 
ancestors.'  Thus  early  had  the  Norman  barons  begun 
to  claim  for  themselves  the  benefit  of  old  English  lax^-s. 

(3.)  To  the  nation  at  large  the  king  granted  the  laws 
of  Eadward  the  Confessor  with  the  emendations  made 
by  the  Conqueror  with  the  consent  of  his  barons.*     The 


*  *  Lagam  Eadwanli  regis  vobis  reddo  cum  illis  emendationiUus  quihos 
pater  mcus  cmcndavit  consilio  baronum  suonim.* 
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contest  with  his  brother  Robert,  and  the  difficulty  of 
keeping  in  check  a  turbulent  and  powerful  baronage, 
caused  Henry  to  court  the  alliance  and  support  of  the 
native  population.  The  people  were  already  predisposed 
in  his  favour,  as  being  the  first  of  the  new  dj^asty  who 
had  been  bora  and  educated  in  England.  His  politic 
marriage  with  the  'good  Queen  Maud,'  daughter  of 
Malcolm  Canniore,  King  of  Scots,  by  Mai^aret,  sister  of 
Eadgar  JEMkcWag,  gave  him  a  still  stronger  claim  to 
national  support.  Moreover,  the  feudal  barons,  ever 
seeking  to  achieve  their  independence,  were  the  commoD 
enemies  of  both  king  and  people.  Impelled  alike  by 
national  sentiment  and  unity  of  interest,  and  encouraged 
by  the  king's  promises  of  good  government,  the  people 
steadily  supported  the  crown  against  all  assailants. 
Henry  was  thus  enabled  to  obtain  a  complete  triumph 
over  his  rebellious  vassais,  many  of  the  most  powerful  <rf 
whom,' including  Robert  de  Belesme,  Earl  of  Shrewsbury 
and  Arundel,  the  most  dangerous  of  them  all,  were 
expelled  the  kingdom  with  the  forfeiture  of  their 
English  estates.*  In  the  end  Henry  acquired  a  pleni- 
tude of  royal  power  equal,  if  not  superior,  to  that  which 
the  Conqueror  had  enjoyed.  In  the  redistribution  of 
the  forfeited  lands  and  jurisdictions  he  carried  out  his 
father's  policy  of  keeping  within  moderate  limits  the 
possessions  of  any  one  vassal  As  a  further  check  to 
the  still  formidable  nobility  of  the  Conquest,  he  raised 
to  the  baronage  a  number  of  new  men  whom  he  placed 
on  an  equality  with  the  proudest  of  their  fellow-barons.' 
During  the  late  reign  the  feudal  nobles  appear  to 
have  extended  their  local  hereditary  franchises  to  the 

'  The  exriulsion  of  Robert  de  Belesme  is  vividly  described  by  Ordcficoi 
Vitalis.  The  English  were  overjoyed  at  his  downfall.  '  Omnis  Anf;lia,  ei- 
id.inle  cnideli  lyr^tnnn,  eiultavil,  miilfonin«|ue  conf^lid.Kio  rcj^  HmrKC 
tunc  adulando  dixit,  "Gauile  rex  Henricc,  UomintHiui;  l>c<>  gmtias  age  nnii 
tu  liberc  coepisti  r^naic  ex  quo  KoillMiituni  dc  ISclismo  vici^i  ct  dc  tinibu 
regni  tui  expitlistL     — EccL  llbt.  li.  3. 

■'  '  rier<n(]uc  illuslres  pro  lemerilale  &un  de  sublimi  polestalis  culmine 
praL-ciiiitavit,  el  Laercditario  jiu-e  iriv<;u])L-rabililcr  i^iioliaiini  coodunuavit. 
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izcd  for  judicial  and  financial  purposes.  A  r^[ular 
routine  of  business  was  established.  The  annual  courts 
were  still  held  *  de  more/  during  the  great  festivals,  at 
Gloucester,  Winchester,  and  Westminster;  but  as  these 
were  found  inadequate  for  the  increasing  business  of  the 
nation,  the  Chief  Justiciar,  accompanied  by  some  of  the 
other  justices  of  the  king's  court,  began,  towards  the  end 
of  Henry's  reign,  to  make  occasional  circuits  round  the 
kingdom,  principally  for  fiscal  but  partly  also  for  judicial 
purposes.  The  local  courts  were  thus  brought  into 
closer  connexion  with  the  supreme  national  tribunal, 
l^y  introducing  order  and  system  into  the  administration 
of  law  and  government,  Henry  prepared  the  way  for  the 
important  reforms  which  the  reign  of  his  grandson  will 
present  to  our  notice. 

The  severity  with  which  Henry  punished  offences 
against  the  laws  caused  him  to  be  popularly  regarded  as 
the  'Lion  of  Justice'  described  in  the  prophecies  of 
Merlin.  William  Rufus  had  reintroduced  the  punish- 
ment of  death  for  offences  against  the  forest  laws ;  by 
Henry  it  was  extended  to  ordinary  crimes.  In  the 
year  1 1 24  no  less  than  forty-four  thieves  were  hanged 
in  Leicestershire  at  one  time.  '  No  man,'  says  the 
Saxon  Chronicle,  'durst  misdo  against  another  in  his 
time.  He  made  peace  for  man  and  beast.  Whoso  bare 
his  burden  of  gold  or  silver,  no  man  durst  say  to  him 
aught  but  good.'  ^  By  severe  punishments  he  effectually 
checked  the  malpractices  of  the  moneyers,  which  had 
caused  a  general  depreciation  of  the  coinage.  He  also 
checked  the  abuse  of  the  royal  right  of  purveyance  by 
the  officers  of  his  court.  But  the  expenses  of  his  foreign 
wars  and  home  administration  necessitated  the  imposi- 
tion of  heavy  and  regular  taxation,  of  which  the  con- 
temporary chroniclers  complain  in  bitter  terms.^ 

*  Chron.  Ang.  Sax.  ad  ami.  1135  ;  Select  Chart.  95. 

'  *  Non  facile  potest  narniri  miseria  quam  siistinuit  isto  tempore  terra 
AnKlonim  propter  exacliones  regias.'—l''lor.  Wigorn.  A.D.  II04;  Sclc-t 
Cliart.  93.   See  also  Chron.  Sax.  W^  anfi,  1 104,  1105,  I  no,  11 18,  1124. 
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the  greater  part  of  the  charter  devoted  to  concessions 
i.)  Concessions  to  the  Church,     (i.)  The  king  promised  to  repress  all 

simony,  and  to  maintain  the  jurisdiction  of  the  bishops 
over  all  clerical  persons  and  their  possessions.  Eccle- 
siastical dignities,  with  their  privileges  and  ancient 
customs,  should  remain  inviolate.  The  Church  should 
retain  possession  of  all  estates  which  it  had  enjoyed  by 
an  uncontested  title  at  the  death  of  the  Conqueror,  or 
which  the  liberality  of  the  faithful  had  since  then  con- 
ferred. But  if  it  should  demand  anything  which  it  held 
or  possessed  prior  to  the  death  of  the  Conqueror,  but 
had  since  lost,  the  king  reserved  to  his  indulgence  and 
dispensation  either  to  refuse  or  restore  it.  He  renounced 
all  claim  to  the  property  of  deceased  clergymen,  whether 
dying  testate  or  intestate  ;  and  ordered  that  every  vacant 
see  with  its  possessions  should  be  committed  to  the 
custody  of  the  clergy,  or  other  upright  men  of  such  see, 
(ii.)  And  to  the    until  a  pastor  be  appointed.    (2.)  To  the  people  generally 

Stephen  promised  to  maintain  peace  and  justice  in  all 
things.  All  exactions  and  extortions,  wickedly  intro- 
duced by  sheriffs  or  any  other  persons,  he  totally 
abolished;  and  promised  to  observe  and  cause  to  be 
observed  good  laws  and  the  ancient  and  just  customs  in 
cases  of  murdrum  and  other  pleas  and  suits.  He  reserved 
to  himself  the  forests  made  and  held  by  William,  his 
grandfather,  and  William,  his  uncle  ;  but  those  added  by 
King  Henry  he  restored  to  the  Church  and  realm.  All 
these  things  the  king  granted  and  confirmed,  'saving 
his  royal  and  just  dignity' — a  somewhat  vague  and 
elastic  reservation.^ 

During  the  tumult  and  anarchy  of  what  can  scarcely 
be  termed  the  *  reign  *  of  Stephen,  in  which  all  central 
authority  collapsed,  the  provisions  of  these  charters  fell 
into  abeyance,  together  with  the  whole  legal  and  ad- 
ministrative machinery.      But    they   are   important  as 


nation. 


\ 


*  Statutes  of  the  Realm— Charter  of  Liberties,  p.  3  ;  Select  Chart.  114- 
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haved  with  the  greatest  insolence  and  barbarity.  *  Never 
yet/  says  the  Saxon  Chronicle,  speaking  of  this  reign, 
*  was  there  more  wretchedness  in  the  land.'  ^ 

At  length,  in  1153,  after  the  death  of  Stephen's  eldest 
son,  Eustace,  a  pacification  was  brought  about  at 
Wallingford,  through  the  mediation  of  the  bishops.^  It 
was  agreed  between  the  king  and  young  Henry,  Matilda's 
son,  now  in  his  twenty-first  year,  and  ratified  by  the 
assent  and  homage  of  the  bishops  and  barons  on  both 
sides,  that  Henry  should  give  up  his  claim  to  the  present 
possession  of  the  throne,  and  should  be  acknowledged  as 
the  rightful  successor  on  the  death  of  Stephen. 

As  a  part  of  the  pacification  a  comprehensive  scheme 
of  reform  was  drawn  up,  to  be  carried  out  by  both 
Stephen  and  Henry,  for  the  restoration  of  good  govern- 
ment and  national  prosperity.  It  included  the  resump- 
tion by  the  king  of  the  royal  rights  which  had  been 
usurped  by  the  barons ;  the  restoration  to  the  lawful 
owners  of  the  estates  of  which  they  had  been  deprived 
by  intruders ;  the  razing  of  the  *  adulterine,'  or  un- 
licensed castles  ;  the  restoration  of  agriculture  by  means 
of  a  system  of  State  subventions  to  the  impoverished 
farmers;  the  maintenance  of  the  rights  of  the  clergy;  the 
revival  of  the  sheriffs'  jurisdiction,  and  the  appointment 
of  impartial  men  to  that  office ;  the  disbandment  of  the 
armed  forces ;  the  banishment  of  the  foreign  mercenaries; 
the  strict  administration  of  justice ;  the  encouragement 
of  commerce,  and  a  reform  of  the  comagc.^ 

In  less  than  a  year  from  the  date  of  the  treaty,  the 
death  of  Stephen  on  the  25th  Oct.,  11 54,  handed  over 
the  imperfectly  accomplished  work  of  restoring  order  and 
good  government  to  Henry  of  Anjou. 

Henrv  II.  succeeded  to  the  throne,  pursuant  to  the 
treaty  of  Wallingford,  without  the  faintest  appearance  of 


*  Chron.  Sax.  239. 

*  Matt.  I'arls,  Hist.  Ang.  (ctl.  Wats)  p.  86,  A.D.  1153;  Select  Chart.  112. 

*  Stubbs,  Const.  Hist.  i.  333. 
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opposition.  The  regularity  of  his  accession  was  doubt- 
less facilitated  by  the  great  strength  which  his  extensive 
Continental  possessions  gave  him.^  To  the  English 
people,  moreover,  he  was  welcome  as  a  descendant  of 
their  ancient  royal  house  ;  and  throughout  his  reign  they 
faithfully  supported  him  in  every  emergency.  But 
though  claiming,  through  his  mother,  to  be  at  once 
Norman  and  English,  Henry  was  by  birth  and  cha- 
racter neither  Norman  nor  English.*  He  was  the  The  Angevin 
founder  of  a  new  and  foreign  dynasty,  the  Angevin,  or  ^y^^-^^y* 
Plantagenet  as  it  was  subsequently  called,^  which  was 
destined  to  rule  over  England  for  a  period  of  more  than 
tliree  centuries  (a.d.  i  154-1485).  Henry  himself  en- 
deavoured to  rule  England  as  an  English  king,  and  he 
was  far  too  able  and  energetic  ever  to  succumb  to  the 
influence  of  a  favourite,  foreign  or  native.  But  under 
his  sons  Richard  and  John,  and  his  grandson  Henry  HI., 
the  evils  of  a  foreign  dynasty  made  themselves  felt,  and 
the  descendants  of  both  English  and  Norman  alike 
experienced  the  bitterness  of  being  governed  by  a  set  of 
foreign  favourites,  supported  by  the  swords  of  foreign 
mercenaries. 

Henry  H.  had  the  advantage  of  coming  to  the  throne 
after  a  long  civil  war,  during  which    the    nation    had 

'  From  his  father  Henry  had  inherited  Anjou  and  Touraine  ;  in  right  of 
his  mother  he  {wssessed  Normandy  and  Maine,  and  with  his  wife  Eleanor, 
who  had  been  divorced  from  Louis  VII.  of  France,  he  had  received  the 
seven  provinces  of  Poitou,  Saintonge,  Auvergne,  Perigord,  Limousin, 
Angoumois,  and  Guienne.  *A  third  part  of  France,  almost  the  whole  " 
western  coast  from  the  borders  of  Picardy  to  the  mountains  of  Navarre 
acknowledged  his  authority ;  and  the  vassal  who  did  homage  to  the 
sovereign  for  his  dominions  was  in  reality  a  more  powerful  prince  than  the 
king  who  received  it.' — Lingard,  ii.  189. 

*  See  Freeman,  Growth  of  Eng.  Const.  72.  *  The  peculiar  position  of 
Henry  II.  was  something  like  that  of  the  Emperor  Charles  V.^that  of  a 
prince  ruling  over  a  great  number  of  distinct  states  without  being  nationally 
identified  with  any  of  them.  Henry  ruled  over  England,  Normandy,  and 
Anuitaine,  but  he  was  neither  English,  Norman,  nor  Gascon.' — Ibid.  177. 

*  *  The  Angevin  family  are  commonly  known  as  the  Plantagenets  ;  but 
the  name  was  never  used  as  a  surname  till  the  fifteenth  century.  The  name 
Is  sometimes  convenient,  but  it  is  not  a  really  correct  description,  like  Tudor 
and  Stewart,  both  of  which  were  real  surnames  borne  by  the  two  families 
before  they  came  to  the  crown.* — IlnJ.  176. 
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become  thoroughly  weary  of  anarchy.  At  his  corona- 
tion, or  shortly  afterwards,  he  issued  a  charter,  briefly 
and  in  general  terms  granting  and  confirming  to  the 
Church,  his  earls,  barons,  and  all  his  men,  all  the  liberties 
and  free  customs  granted  by  the  charter  of  his  grand- 
father, King  Henry,  and  abolishing  and  remitting  all  the 
evil  exactions  which  that  king  had  abolished  and  re- 
mitted.^ Without  any  delay  the  young  king  set  himself 
energetically  to  the  task,  which  he  persistently  worked  at 
throughout  his  reign,  of  establishing  law  and  order  upon 
a  permanent  basis.  Taking  as  his  immediate  model  the 
government  of  his  grandfather,  Henry  I.,  he  reconstructed 
the  disorganized  administrative  and  judicial  machine^ 
of  the  kingdom,  but  with  developments  and  innovations 
which  were  the  outcome  of  his  own  individual  policy.^ 

The  aim  of  his  policy  through  life  appears  to  have 
been  the  consolidation  and  centralization  of  the  kingly 
power  in  his  own  hands,  and  the  rounding  oflf,  as  it  were, 
of  his  great  empire,  extending  from  the  Cheviots  to  the 
Pyrenees.  He  attempted,  though  with  only  partial 
success,  to  reduce  the  Welsh  to  obedience ;  Ireland, 
unfortunately  for  herself*  only  imperfectly  conquered, 
was  annexed  to  the  English  crown ;  and  Scotland  ac- 
knowledged his  superiority. 

The  two  great  constitutional  results  of  Henrys  reign 

were  ;  (i)  the  reorganization  and  full  development  of  the 

kingship  as  a  monarchy  at  once  feudal  and  national  ;  and 

.  (2)  the  maintenance  of  the  legal  supremacy  of  the  State 

over  the  National  Church.     In  working  out  his  policy, 


*  Statutes  of  the  Realm — Charter  of  Liberties,  p.  4  ;  Select  Chart.  12S. 

^  *  Henry  H.  is  the  first  of  the  three  great  kings  who  have  left  on  the 
constitution  indelible  marks  of  their  own  individuality.  What  he  reor- 
ganised Edwanl  I.  defined  and  completed.  The  Tudor  policy,  which  is 
impersonated  in  Henry  VIII.  tested  to  the  utmost  the  soundness  of  thf 
fabric  :  the  constitution  stood  the  shock,  and  the  Stewarts  paid  ihe  cast«>f 
the  experiment,  tlach  of  the  three  sovereigns  had  a  strong  idiosyncrasy, 
and  in  each  case  the  state  of  things  on  which  he  acted  was  such  as  to 
make  the  impression  of  personal  character  distinct  and  pemument'— 
Stubbs,  Const.  Hist.  i.  446. 
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compui^ation.  The  principle  of  recognition  by  a  jury 
was  extended  to  all  descriptions  of  business,  6scal  and 
legal.  In  conjunction  with  the  visits  of  the  itinerant 
justices,  it  exercised  a  very  important  influence  in  train- 
ing the  people  for  self-government.' 

By  means  of  Henry's  administrative  reforms,  not  only 
did  the  mass  of  the  people  obtain  the  enjoyment  of  an 
orderly  and  legal  security,  but  the  feudal  baronage,  a 
source  of  danger  to  Crown  and  people  alike,  were  kept  in 
strict  subordination,  and  the  executive  power  taken  out 
of  their  hands.  Instead  of  bestowing  the  office  of  sheriff 
on  the  great  barons,  who  had  evinced  a  tendency  to 
make  it  hereditary  in  their  families,  Henry  gave  it  to 
lawyers  and  soldiers  drawn  from  the  ranks  of  tlie  new 
official  nobility.  For  the  office  of  chief  justiciar  he 
selected  the  ablest  laymen  instead  of  ecclesiastics,  thus 
curbing  the  power  of  both  bishops  and  barons.  The 
power  of  the  latter  was  still  further,  and  permanently, 
diminished  by  the  institution,  on  the  occasion  of  the 
Toulouse  war,  of  a  commutation  of  personal  military 
service  for  a  money  payment  termed  Sculage? 

Thus,  in  addition  to  the  fiscal  and  judicial,  the 
military  administration  of  the  kingdom  was  now  concen- 
trated in  the  king's  hands.  In  a  fiscal  point  of  view  the 
king  was  enabled,  by  means  of  scutage,  to  increase  his 
revenue  by  bringing  the  lands  of  the  dignified  eccle- 
siastics under  contribution.  Politically  it  rendered  him 
independent  of  the  military  aid  of  his  barons  in  foreign 
warfare,  in  which  their  place  was  supplied  by  hired 
At  home  he  rendered  himself  equally 
independent  of  the  feudatories,  by  reviving  in  the  Assize 


'  For  a  more  detailed  consideration  of  Henry's  legal  nnd  aJininislraliie 

»  Roll,  de  Monle,  a.d.  Iljg  ;  Gervos,  c.  1381  ;  Sekd  Charl.  122,  lij. 
'  A  precedent  was  found  in  tlie  ancient  fyrdwile,  ihe  fine  ]>aid  liy  llit 
Anglo-Saxon  wairior  who  failed  lo  follow  his  king  lo  llie  field,  liul  in^ciiJ 
□r  Leing  a  punLshment  it  wa.s  now  reganled  as  a  privili.'jjc  ;  those  tenants  of 
the  crown  who  did  not  choose  to  |^  to  war  ]>aid  a  tax  of  two  marks  ou  ibe 
knight's  Tee.'— Stubbs,  Const.  Hist.  i.  456. 
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I.  All  clerks  accused  of  any  crime  were  to  be  sum- 
moned in  the  first  instance  before  the  king's  justices,  who 
should  determine  whether  the  cause  ought  to  be  tried  in 
the  secular  or  spiritual  court.  In  the  event  of  the  cause 
being  remitted  to  the  spiritual  court,  a  lay  officer  should 
be  appointed  by  the  king's  justices  to  watch  the  proceed- 
ings ;  and  the  accused,  if  found  guilty,  should  not  be  pro- 
tected by  the  Church  (cap.  iii.).  All  matters  pertaining 
to  the  king's  court  should  be  terminated  there ;  but 
causes  which  appeared  to  fall  within  the  jurisdiction  of 
the  ecclesiastical  courts  should  be  sent  thither  to  be  dealt 
with  (cap.  vii.).  The  distinction  between  the  civil  and 
ecclesiastical  jurisdictions  introduced  by  William  the 
Conqueror  was  thus  maintained.  But  the  king's  court 
was  first  to  decide  the  fact  whether  or  not  the  accused 
was  entitled  to  be  tried  in  the  spiritual  court ;  the  latter 
court  then  decided  the  fact  of  the  guilt  or  innocence  of 
such  accused  persons  as  were  remitted  to  it ;  and  the 
king's  court  sentenced  and  punished  the  guilty. 

All  disputes  concerning  advowsons  and  presentations 
to  livings,  whether  between  laymen,  or  clerks,  or  laymen 
and  clerks,  were  to  be  dealt  with  and  terminated  in  the 
king's  court  (cap.  i.). 

The  king's  court  should  have  jurisdiction  over  all 
pleas  of  debt,  whether  involving  a  question  of  good  faith 
(of  which  the  Church  claimed  exclusive  cognizance)  or 
not  (cap.  XV.). 

In  disputes  between  laymen  and  clerks  as  to  land,  the 
chief  justice  should  decide,  by  the  recognition  of  twelve 
lawful  men,  whether  it  was  held  by  feudal  or  eleemosy- 
nary tenure  (frankalmoign),  and  should  refer  the  suit 
accordingly,  unless  both  parties  agreed  on  the  same 
judge,  to  the  lay  or  ecclesiastical  tribunal  (cap.  ix.). 

Laymen  tried  in  the  bishop's  court  were  to  have  the 
benefit  of  common  law  rules  of  evidence.^     If  no  one 


'  '  Non  dcbent  accusari  nisi  per  ccrtos  et  legales  accusatores  ct  testes.' 
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without  Ihe         quit  the  realm  without  hcence  from  the  Wincf.   Thosewho 

kines  Iiceoce,  ■        >         ,  111-  ,     ■         -c  ■    j 

were  permitted  to  leave,  should  give  pledge,  if  required, 

not  to  contrive  any  hurt  to  the  king  or  kingdom  during 
their  absence. 
EccIcsLastica]  4.  Appeals  ought  to  proceed  from  the  archdeacon  to 

go  further  than    the  bishop,  and  from  the  bishop  to  the  archbishop.    U 
iriJh^S"''     *^'^^  archbishop  failed  to  do  justice,  resort  should  be  had, 
kii^i  coiuent.     in  the  last  instance,  to  the  king,  so  that  by  his  order  the 
controversy  might  be  terminated  in  the  archbisltop's  court 
and  not  proceed  further  {i.e.,  to  the  Pope),  without  the 
kings  assent  (cap.  viiL). 
OntiriBiionof  5.  Lastly,  the  sons  of  villeins  (nisticonim)  were  not 

V  eins,  ^Q  Ijj,  admitted  to  orders  without  the  assent  of  the  lord 

on  whose  land  they  were  bom  (cap.  xvl.)^ 

This  restriction  on  the  ordination  of  villeins  brings 
out  the  democratic  element  which,  in  a  certain  way,  the 
Church  of  the  Middle  Ages  possessed.  Not  that  the 
mediaeval  church  was  really  democratic,  for  its  system 
of  government  culminated  in  the  papacy,  and  the  papacy 
had  become  the  key-stone  of  a  great  arch  of  despotism. 
But  it  was  through  the  portals  of  the  church  only  that 
the  low-born  and  landless  man,  however  great  his  intel- 
lectual ability,  could  hope  to  attain  to  dignity  and 
power.  The  intention  of  the  king  and  barons,  in  this 
article  of  the  Constitutions  of  Clarendon,  probably  went 
no  further  than  to  protect  the  legal  property  which 
every  feudal  lord  had  in  the  services  of  his  villeins.  But 
its  practical  effect  was  undoubtedly  still  further  to  depress 
the  lowest  class  of  the  population.  A  similar  prohibition 
is  contained  in  the  Assize  of  Clarendon,  issued  by  Henr)' 
in  1 166;  and  more  than  two  hundred  years  afterwards, 
in  the  fifteenth  year  of  Richard  II..  we  find  the  Com- 
mons House  of  Parliament  petitioning  that  villeins 
might  not  be  allowed  to  put  their  children  to  school 
in  order   to   advance  them    by  the   Church,  'and  this 


94  Rcigjis  of  the  Norman  [Cn. 

all  tlicir  wool.'     These  systematic  and  oppressive  exac- 
tions appear   to  have  been  borne  by  the  nation  with 
Popular  riMng      remarkable   patience.     The   risinc  of  the    populace  of 

under  William  i>  f    i 

wiih-the-Bei^  JLoiidon,  under  William-with-the- Beard,  •  quidam  1^ 
or  Fitz-Oshert.  perilus,'  was  not  so  much  a  resistance  to  taxation  as  to 
its  unjust  assessment,  because  the  rich  citizens  'sparing 
their  own  purses,  willed  that  the  poor  should  pay  the 
Constitational  whole.' '  The  only  real  opposition  proceeded  from  the 
"h^P^^/  clergy.  In  1198  the  regular  clergy  refused  to  pay  the 
carucage,  or  tax  of  five  shillings  imposed  on  each  cani- 
cate  or  hundred  acres  of  land.  The  king  immediately 
issued  a  proclamation  directing  that  on  the  one  hand  no 
layman  should  be  liable  to  make  satisfaction  for  an 
injury  committed  against  a  clerk,  and,  on  the  other,  that 
every  clerk  injuring  a  layman  should  be  forthwith  com- 
pelled to  give  redress.^  This  amounted  to  virtual  out- 
lawry, and  the  monks  were  forced  to  submit,  A  more 
important  and  successful  stand  was  made  in  the  same 
year  by  the  Bishops  Hugh  of  Lincoln  and  Herbert  of 
Salisbury,  In  a  council  of  the  barons,  summoned  at 
Oxford  by  the  justiciar  Archbishop  Hubert  Walter,  to 
consider  the  king's  demand  for  an  aid  of  three  hundred 
knights,  each  to  receive  three  shillings  a  day,  and  to 
serve  with  him  for  a  year  against  Philip  of  France,  the 
two  bishops  alone  had  the  courage  to  refuse ;  alleging 
that  the  lands  of  their  sees  were  liable  for  military  scr- 

'  "  Et  omnia  erant  ei  venalia.  scilitet  polest.ilcs,  dominationes,  conii- 
latus,  vicecomilalus,  castella,  villae,  praedia,  et  cetera  lis  similia. — BeneJ. 
Abb.  ii.  90.  Kot  the  various  modes  of  laxalion  see  Kog.  Ilovcdcu,  iii. 
aio,  240,  A.D.  11^3  ;  Select  Chart.  243,  244,  246. 

^  Rog.  llovedcn,  iv.  5,  A.D.  1196.  '  Eodeni  anno  orta  est  disiensio 
inter  elves  London iariim.  Frcquenlius  culm  solilo  propter  regis  caplionon 
ct  alia  acctilentla  imponebantur  eis  auxitia.  non  modlca,  et  divitcs  propria 
parccnies  marsupiis  volebant  ut  paujieres  solvcrcnt  universa.  Quod  nua 
<juidim  tepa  petilus,  videlicet  Willelmus  cum  l)aiba,  Tiltus  Osbcrtj,  viileret, 
lelo  justitiae  et  aequltatis  accensus  factus  est  pauperum  ailvocnlus  voWo* 
quoil  unus<]uis<iue  lam  dives  quam  pauper  seiuuJum  moirlia  tl  futmitoLi 
suas  darct  ad  unlvcrsa  civilatls  negolui.' — Select  Chart.  247.  The  talluge 
was  assessed  as  a  poll  las  equally  nn  all  the  citizens  rich  anil  poor.  Y'la- 
Osbcrt  wi^ilied  it  to  be  as.M:sse<i  in  propurliun  to  the  property  of  eaiA 

•  Rog.  Ilovedeo,  iv.  66 ;  Select  Chart.  250, 
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view  seems  to  Invest  the  action  of  the  council  of  Sl 
Paul's  with  too  groat  importance.  It  can  at  most  be 
regarded  as  a  rude  anticipation,  by  an  irregularly  con- 
stituted assembly  acting  as  if  it  represented  the  nation, 
of  that  constitutional  control  over  ministers  of  the  crown 
which  the  regular  national  council  was  later  on  to  claim 
and  obtain.  (2.)  The  assembly  which  deposed  Long- 
champ  recognized  the  archbishop  of  Rouen  as  his  suc- 
cessor. At  the  close  of  the  year  1193,  the  archbishop 
of  Rouen  gave  place  to  (3)  Hubert  Walter,  archbishop 
of  Canterbury,  and  a  nephew  of  the  celebrated  Ranulf 
Glanvill ;  and  on  the  resignation  of  Hubert  Walter  in 
1 194,  Geoffrey  Fitz-Petcr,  Earl  of  Essex,  the  fourth  and 
last  of  Richard's  justiciars,  entered  into  office. 

Under  the  rule  of  each  of  the  justiciars,  but  more 
especially  of  Hubert  Walter  and  his  successor,  Geoffrey 
Fitz-Peter,  the  administrative  system  established  by 
Henry  II.  was  maintained  and  considerably  developed 
By  the  extensive  application  of  the  principle  of  repre- 
sentation to  the  assessment  of  the  taxes  on  both  real  and 
personal  property,  the  people  were  gradually  educated 
for  self-government.  In  the  year  1194,  the  principle  of 
'  election  in  the  appointment  of  county  officers  was  in- 
troduced. Coroners,  three  knights  and  a  clergj'man, 
were  ordered  to  be  elected  in  every  county,  to  hold  pleas 
of  the  Crown.'  The  advance  made  by  the  boroughs  to- 
wards independence,  through  the  charters  which,  as  a 
means  of  raising  money,  were  extensively  sold  to  them, 
is  also  an  important  feature  of  this  reign.  In  some 
instances  the  privileges  granted  were  assimilated  to 
those  of  the  citizens  of  London,  which  served  as  a  model 
for  the  provincial  towns,  and  included  the  right  of  elect- 
ing the  town- reeve.^     On  the  occasion  of  I.x)ngchamp's 


'  '  I'laulerea  in  quulibet  comitatu  eligantur  tres  inililes  ct  unus  ck'rii^E' 
ciistodes  placitorum  coronac.' —  Cafnlula (•lacitariim  Curon.;.'  A'l^'ii,  cap.  »; 
Svject  Chart.  252. 

>  '  lias   pracdiulas    coosuLludiius   cLi    coiicc^mua,    d    umnes   .illb 


CHAPTER   IV. 
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Petition  of 
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Rights. 


The  Great  Char- 
ter, an  act  of 
the  whole  people 
under  the  leader- 
ship of  the 
barons. 


Three  great  political  documents,  in  the  nature  of 
fundamental  compacts  between  the  crown  and  the 
nation,  stand  out  as  prominent  landmarks  in  English 
Constitutional  history.  Magna  Charta,  the  Petition  of 
Right,  and  the  Bill  of  Rights,  constitute,  in  the  words 
of  Lord  Chatham,  '  the  Bible  of  the  English  Constitu- 
tion.' In  each  of  these  documents,  whether  it  be  of  the 
13th  or  of  the  17th  century,  is  observable  the  common 
characteristic  of  professing  to  introduce  nothing  new. 
Each  professed  to  assert  rights  and  liberties  which  were 
already  old,  and  sought  to  redress  grievances  which  were 
for  the  most  part  themselves  innovations  upon  the 
ancient  liberties  of  the  people.  In  its  practical  com- 
bination of  conservative  instincts  with  liberal  aspirations, 
in  its  power  of  progressive  development  and  self-adapta- 
tion to  the  changing  political  and  social  wants  of  each 
successive  generation,  have  always  consisted  the  peculiar 
excellence,  and  at  the  same  time  the  surest  safeguard,  of 
our  constitution.^ 

The  Great  Charter  of  Liberties  was  the  outcome  of  a 
movement  of  all  the  freemen  of  the  realm,  led  by  their 


*  *  By  far  the  greatest  portions  of  the  written  or  statute  laws  of  England 
consist  of  the  declaration,  the  re-assertion,  rei>etition,  or  the  re-enactmcsitt 
of  some  older  law  or  laws,  either  customary  or  written,  with  additions  or 
modifications.  The  new  building  has  been  raised  upon  the  old  groond- 
work  :  the  institutions  of  one  age  have  always  been  modelled  and  fomed 
from  those  of  the  preceding,  and  their  lineal  descent  has  never  beet 
interrupted  or  disturbed.* — Palgrave,  Eng.  Commonwealth,  i.  6. 
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extorted  from  the  king,  were  expressed  to  flow  from  his 
grant  There  is  nothing  theoretical  or  revolutionary  in 
the  Charter :  no  declaration  of  abstract  principles  of 
government,  but  merely  a  practical  assertion  of  rights  as 
between  the  crown  and  the  subject,  and,  as  a  natural 
corollary  under  a  system  of  feudal  tenures,  between 
mesne  lords  and  their  sub-vassals.  Its  language  is 
*  simple,  brief,  general  without  being  abstract,  and  ex- 
pressed in  terms  of  authority,  not  of  argument,  yet  com- 
monly so  reasonable  as  to  carry  with  it  the  intrinsic 
evidence  of  its  own  fitness.  It  was  understood  by  the 
simplest  of  the  unlettered  age  for  whom  it  was  intended 
It  was  remembered  by  them,  and,  although  they  did  not 
perceive  the  extensive  consequences  which  might  be 
derived  from  it,  their  feelings  were,  however  uncon- 
sciously, elevated  by  its  generality  and  grandeur.*  ^ 

Sir  Edward  Coke  has  remarked  that  the  Charter  was 
for  the  most  part  *  declaratory  of  the  principal  grounds 
of  the  fundamental  laws  of  England.'  ^  It  was  in  fact 
founded  on  precedent.  Its  bases  were  the  Charter  of 
Henry  I.,  and  the  law  as  administered  in  the  time  of 
good  King  Eadward.  The  law  of  the  Confessor  had  been 
renewed  by  William  the  Conqueror,  and  again  expressly 
confirmed  by  Henry  I.  in  his  Charter.  A  copy  of  this 
Charter,  produced  to  the  barons  by  Archbishop  Stephen 
Langton,  in  12 13,  formed  the  groundwork  of  their  de- 
mands. In  this  way  the  Great  Charter  may  be  rc^rded 
as  the  lineal  representative  of  the  laws  of  King  Eadward, 
which  from  this  time  ceased  to  form  the  popular  cry  for 
good  government.^ 


^  Sir  J.  Mackintosh,  Hist,  of  Eng.  v.  I. 

'  2  Inst.  Proeme. 

'  According  to  Matthew  Paris,  (p.  240,  Select  Chart.  269)  Archbishop 
Langton,  at  the  meeting  at  St.  Paul's,  on  the  25th  August,  1 2 15,  assured 
the  barons  that  before  absolving  John  from  the  excommunication  he  had 
compelled  him  to  swear  to  restore  the  laws  of  King  Eadward  :  *  AudistiN 
inqmt,  quomodo  ipse  ajmd  Wintoniam  Regem  absolvi,  et  ipsum  junufc 
compulerim  quod  leges  iniquas  destrueret  et  leges  bonas,  videlicet  \x^ 
Eadwardi  revocaret  ct  in  regno  facerct  ab  onmibus  ser\'arL     Invenu  est 


102 

Decarof 


Magna  Ckarta. 


tCH. 


The  barons 
refuse  (o  follow 
the  kii^  on 
foreign  service. 


ESectofthe 
king'*  personel 
character. 


Iwronage,  and 
people  united 
aeauiit  the 


The  loss  of  Normandy  was  itself  in  a  great  measure 
due  to  the  decay  of  Feudalism,  the  result  of  Henry  II.'s 
policy.  John,  who  was  not  altogether  destituteof  enei^ 
and  courage,  made  some  efforts  to  recover  Normandy, 
but  the  barons,  especially  in  the  north  of  England, 
where  the  possessions  of  the  new  families  chiefly  lay, 
refused  to  follow  the  king,  alleging  that  they  were  not 
bound  to  military  service  abroad. 

Intimately  connected  with  this  refusal,  and  with  the 
exaction  of  the  Charter,  was  the  personal  character  of 
the  king,  which  inspired  utter  distrast  and  aversion  in 
all  classes  of  his  subjects.  In  disposition  and  character 
John  was  an  oriental  despot,  a  tyrant  of  the  worst  sort 
Under  Henry  II.  and  the  ministers  of  Richard  I.,  the 
nation  had  become  accustomed  to  the  rule  of  law;  John 
set  at  defiance  all  laws,  human  and  divine.'  Supported 
in  his  tyranny  by  bands  of  foreign  mercenaries,  he  not 
only  taxed  and  fined  his  subjects  of  every  degree  with 
an  open  disregard  of  all  legal  restraints,^  but  was  guilty 
of  acts  of  cruelty  rivalling  those  of  Nero.*  The  Church, 
the  baronage  and  the  people,  united  by  common  oppres- 
sion in  a  common  hatred  of  the  tyrant,  were  compelled 


hostile  soon  found  Ihal  ihey  had  common  interests  .   . 

Both  were  alike  a^^ieved  by  the  tyranny  of  a  bad  king.  Both  were  alike 
indignant  at  the  favour  sho»Ti  by  the  court  to  the  natives  of  Poitoa  and 
Aquitaine.  The  great-grandsons  of  those  who  had  fought  under  William 
and  the  great-grandsons  of  those  who  had  fought  under  Harold  began  to 
draw  near  to  each  other  in  friendship  ;  and  the  tirst  pledge  of  reconcilialiui 
was  Ihe  Great  Charter,  won  by  their  united  exertions  and  frametl  for  tbtit 
common  benclit.' — Macaulay,  Hist.  Kng.  i,  IJ,  The  Channel  Islands — 
the  only  Nonnan  territory  not  lost— slill  continue  attached,  as  a  seiiaratt 
dependency,  to  the  English  crown. 

'  'Quosilam  alisque  judicio  parium  suonim  cxhaercdebat,  nonnolloi 
morte  durissiinb  condemnabat.  Uxores  hliasque  eonun  violabal ;  et  ill 
pro  lege  ei  erat  tyrannica  voluntas.' — Annal.  Waverl. 

'  A.D.  laos-  'I^ex  ccpit  dc  comitibus,  baronibus,  militibus  el  lirij 
rcligiosis  (idfHBWiK  iufinitam.' — Matt.  Paris,  p.  sii.  A.i>.  1210.  ' /•- 
aestimaiilrm  et  itKomparakilem  fecit  pecuniae  numeratae  exaclion^m,  nulls 
viris  clericis  vel  laicis,  nulli  religioni  cujuscunque  ordinis  parcens.' — ftiat. 
Waverl.  p.  264 ;  Select  Chart.  266. 

'  See  his  treatment  of  the  wife,  son,  and  datffihlcr-in-law  of  William  it 
Draosc,  and  of  Geoffrey  of  Norwich,  in  Matt.  Paris,  230,  238,  and  Kacei 
lie  Wendover,  Chron.  iii.  235. 
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whole  religious  life  of  the  nation).  The  people  were 
made  to  suffer  in  order  that  they  might  put  pressure  on 
the  king.  John,  not  proving  amenable  to  vicarious 
punishment,  was  formally  excommunicated  (1209),  and 
ultimately  (in  1212)  deposed. 

Threatened  by  Philip  of  France,  whom  the  Pope  had 
empowered  and  directed  to  take  possession  of  the  for- 
feited Kingdom  of  England,  and  feeling  no  reliance  on 
the  support  of  his  alienated  people,  John  at  length  gave 
in.  From  the  extreme  of  arrogance  and  violence  he 
now  passed  to  the  extreme  of  abject  submission.  He 
not  only  accepted  Langton  as  archbishop,  and  promised 
restitution  of  the  money  extorted  from  the  Church,  but 
surrendered  his  kingdom  to  Pandulf,  the  Pope's  legate, 
receiving  it  back  as  a  fief  of  the  Holy  See,  subject  to  the 
annual  tribute  of  one  thousand  marks.'  A  few  months 
afterwards,  the  act  of  submission  was  renewed  to 
Nicholas,  Bishop  of  Tusculum,  with  the  actual  per- 
formance of  liege  homage  on  the  part  of  the  king.*  This 
submission  was  undoubtedly  a  disgrace,  although  not 
quite  to  the  same  extent  as  it  would  be  now.  It  was 
however  a  startling  falling  off  from  the  position  which 
Henry  II.  had  occupied,  that  one  of  his  sons  should  do 
homage  to  the  Emperor  and  another  to  the  Pope. 

The  surrender  of  the  temporal  and  spiritual  inde- 
pendence of  the  kingdom  completed  the  alienation  of 
the  people  from  the  king,  whose  misgovemment  had 
brought  on  this  national  humiliation.  The  Pope  now 
changed  his  tactics,  and  supported  the  tyranny  of  his 
vassal.  The  barons  determined  upon  resistance,  and  the 
National  Church,  headed  by  Archbishop  Langton,  gave 
the  weight  of  its  influence  to  the  patriotic  side. 

It  may  be  convenient  briefly  to  notice  the  most  im- 


1  See  the  concession  of  the  kingdom  to  the  Pope,  and  the  form  of  oaili 
oT  really  in  Select  Chart.  276.  The  iooq  murks  were  apportioDed.  Tooiiii 
England  and  300  for  Ireland. 

'  Ann.  WaverL  277,  278 ;  Select  Chart.  269. 
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entered  into  a  confederacy,  binding  them,  if  the  kii^ 
would  not  acknowledge  the  rights  which  they  claimed, 
to  withdraw  their  fealty  and  make  war  upon  him  until 
by  a  sealed  charter  he  should  confirm  the  laws  and 
liberties  of  the  people. 

On  January  6th,  1215,  the  barons  in  arms  presented 
their  demands  to  the  king  at  the  Temple,  and,  at  his 
urgent  request,  conceded  a  respite  until  after  Easter,  in 
order  that  he  might  have  time  for  consideration. 

In  this  interval  John  did  all  he  could  to  break  tip  the 
combination  against  him.  He  granted  a  separate  char- 
ter to  the  Church,^  giving  freedom  of  election  of  bishops 
and  abbots ;  he  ordered  the  sheriffs  to  administer  the 
oath  of  allegiance  and  fealty  to  the  freemen  of  ever}' 
shire  ;  he  assumed  the  Cross,  in  order  to  gain  the  special 
protection  of  the  Church  as  a  crusader  ;  and  he  attempted 
to  detach  the  barons  by  offering  tliem  special  terms. 
But  the  national  party  continued  firm  and  united.  The 
barons,  strengthened  by  numerous  adhesions  since  the 
councils  of  St.  Alban's  and  St.  Paul's,  assembled  in  arms 
at  Stamford  ;  and  when  the  stipulated  time  had  expired 
without  an  answer  from  the  king,  marched,  under  the 
leadership  of  Robert  Fitz- Walter,  '  Marshal  of  the  army 
of  God  and  of  the  Holy  Church  in  England,'  to  Bracklcy, 
in  Northamptonshire,  Here  the  king  sent  to  ask  their 
demands,  but  when  these  were  submitted  to  him, 
peremptorily  refused  to  grant  them.  The  barons  now 
continued  their  march  to  London,  which  they  entered  on 
the  24th  May,  amidst  the  acclamations  of  the  citizens 
The  support  of  the  Londoners  seems  to  have  decided 
the  contest.  The  small,  but  by  no  means  unimportant 
section  of  the  baronage  which  had  hitherto  remained 
faithful  to  the  king,  now  went  over  to  the  confederacj", 
and  with  them  most  of  the  officials  of  the  Curia  Regis 
and  Exchequer  and  even  of  the  king's  household. 

Deserted  by  all  but  a  few  persona!  adherents,  chiefly 
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/. — Feudal  Obligations. 
2,  3.  The  heir  (if  of  age)  shall  pay  only  '  the  ancient 
relief — viz.,  in  the  case  of  an  earl  or  baron,  lOO/. ;  of  3 
knight,  looj. ;  of  one  holding  less  than  a  knight's  fee, 
less  in  proportion.  A  minor,  who  is  in  ward,  shall  have 
his  inheritance,  on  coming  of  age,  without  relief  or  fint 

By  the  charter  of  Henry  I.  reliefs  were  to  be  'justa  et 
legitima.'    The  sum  is  now  defined. 

4,  5.  Guardians  shall  take  only  reasonable  fniitsand 
profits,  without  destruction  or  waste ;  and  shall  keep  up 
the  estate  in  proper  condition  during  the  wardship. 

By  Henry  I.'s  charter,  the  widow  or  next  of  kin  was  to 
be  the  guardian.  The  Assize  of  Northampton  {1176), 
directed  that  the  lord  of  the  fee  should  have  the  ward- 
ship.    Magna  Charta  remedies  the  abusts  of  wardship, 

6.  Heirs  shall  be  married  without  disparagement,  their 
near  blood-relations  having  notice  beforehand. 


nobilium  virorum    WHldmi  Mariscalli  comitis   Penbroi, 
WilMmi  comilis  Saresberiae,  iVilielmi  comitis   SVar^rtmae, 
li-tlielmi  comitis  Arundetliat,  Alani  de  Galweya  consta- 
bularii  Scottiae,  Warini  filii  Gtroldi,  Petri  filii  Hertbtrti, 
Huberti  de  Burgo  senescalli  Pictaviae,  Hugonis  de  Nifilla, 
Mathei  fiiH    Hereberii,    Thomae    Basset,    Alani    Basset, 
Phdippi    de    Albiniaco,    Roberti   de    Roppday,    Joltannis 
Mariscalli,  Johannis  filii  Hugonis,   et  aliorum   fidcUum 
nostrorum.] 
1.  In  primis  concessisse  Deo  et  hac  praesenti  carta  nostn 
confirmasse,  pro  nobis  et  haeredibus  nostris  in  perpetuum,  quod 
Anglicana  ecclesia  libera  sit,  et  habeat  jura  sua  integra,  et  liber- 
tates  suas  illaesas  j  [et  ita  volumus  observari ;  quod  apparet  ei 
eo  quod  Ubertatem  electionum,  quae  maxima  et  magis  neces- 
saria  reputatur  ecclesiae  Anglicanae,  mera  et  spontanea  volun- 
tate,   ante  discordiam  inter  nos   et  barones  nostras  motam 
concessimus  et  carta  nostra  con6rmavimus,  et  earn  optinuimut 
a.  domino  papa  Innocentio  tertio  conArmari ;  quam  et  nos  ob- 
scrvabimus  et  ab  haeredibus  nostris  in  perpetuum  bona  fide 
volumus  observari.]    Concessimus  etiam  omnibus  libeiis  homi- 
nibus  regni  nostri,  pro  nobis  et  haeredibus  nostris  in  perpetuum. 
omnes  Hbertates  subscriptas,  habendas  et  tenendas,  eis  et  haere- 
dibus suis,  de  nobis  et  haeredibus  nostris; 
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person,  to  knight  his  eldest  son,  and  once  to  many  his 
eldest  daughter, — and  these  of  reasonable  amount 

16.  No  one  shall  be  compelled  to  render  more  than 
the  due  service  for  a  knight's  fee  or  other  free  tenement 

29.  No  knight  shall  be  compelled  to  pay  for  castle- 
guard,  if  he  be  willing  to  perform  the  service  in  person, 
or  (on  reasonable  excuse)  by  a  proper  deputy;  and 
whilst  on  service  in  the  army,  he  shall  be  free  from  the 
duty  of  castle^uard. 

32.  The  king  shall  not  hold  the  lands  of  convicted 
felons  except  for  a  year  and  a  day,  at  the  expiration  of 
which  time  the  lands  shall  be  given  up  to  the  lords  of 
the  fees. 

By  the  common  law,  the  lands  of  a  person  atuinted  of 
treason  were  forfeited  to  the  crown ;  but  on  attainder  0/ 
petit-treason  or  felony,  to  the  immediate  lord,  subject, 
however,  in  this  case,  to  the  king's  right  to  hold  them  foi 
a  year  and  a  day.  (2  Hawkins,  Pleas  of  the  Crown,  c 
49,  s.   1,  2.)-     By  the  54th  George  III.  c.  145,  the  for- 


todiam  alicujus  talis  terrae,  et  ille  destnictionem  inde  fecerilvel 
vastum,  amittat  ipsam  custodiam,  et  tradatur  duobus  legalibm 
et  discretis  hominibus  de  feodo  illo  qui  similiter  nobis  re- 
spondeant  sicut  praedictum  esC 

5,  Gustos  autem,  quamdiu  custodiam  terrae  habuerit,  sus- 
tentet  domos,  parcos,  vivaria,  stagna,  molendina,  et  cetera  ad 
terram  illam  pertinentia,  de  exitibus  terrae  ejusdem;  et  reddat 
haeredi,  cum  ad  plenam  aetatem  pervenerit,  terram  suam 
totam  instauratam  de  carmcis  et  wainnagiis  secundum  quod 
tempus  wainnagii  exiget  et  exitus  terrae  radonabiliter  poteninl 
sustinere. 

6,  Haeredes  maritentur  absque  disparagatione,  [iia  tamen 
quod,  antequam  con  trahaturmatrimonium,ostendaturpropinquis 
de  consanguinitate  ipsius  haeredfs.] 

7.  Vidua  post  mortem  mariti  sui  statim  et  sine  difficultate 
habeat  maritagium  et  haereditatem  suam,  nee  aliquid  det  pro 
dote  sua,  vel  pro  maritagio  suo,  vel  haereditate  sua  quatn 
haereditatem  maritus  suus  et  ipsa  tenuerint  die  obitus  ipsius 
mariti,  et  maneat  in  domo  mariti  sui  per  quadraginta  dies  post 
mortem  ipsius  infra  quos  assignetur  ei  dos  sua. 

8.  Nulla  vidua  distringatur  ad  se  maritandum  dum  voluoit 
vivere  sine  marito,  iu  tamen  quod  securitatem  faciat  quod  w 
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A^  e/privait       46.  Barons  who  have  founded  abbeys  shall  have  the 
Joundatten.  ,        r   ,  , 

custody  of  them  when  vacant. 

The  above  remedial  provisions  fully  disclose  the  vexa- 
tious and  onerous  nature  of  the  exactions  of  the  feudal 
monarchy. 

//. — Administration  of  Law  atid  Jitstiu. 

Commtit  Fltxu,         17.  Common  Pleas  shall  not  follow  the  king's  court, 
but  be  held  in  some  certain  place. 

The  intent  of  this  clause  was  that  suitors  might  aJwan 
have  a  fixed  and  setded  court  to  resort  to,  instead  of  being 
subjected,  as  formerly,  to  the  great  expense  and  inccn- 
venience  of  following  die  king  in  his  progresses  through 

the  kingdom. 

Atttut.  18,    19.  The    recognitions   of    Novel  disseisin.  Mart 

d'ancester,  and  Darrein  presmtnicnt  shall  only  be  held 
in  the  court  of  the  county  where  the  lands  in  question 
lie.     The  king,  or  in  his  absence  the  chief  justice,  shall 


norum ;  simili  modo  fiat  de  debitis  quae  debentur  aliis  quan 
Judaeis.] 

fi2.  Nullum  scutagium  vel  auxilium  ponatur  in  regno  nostro 
nisi  per  conununc  consilium  regni  nostri,  nisi  ad  corpus  nostrum 
redimendum,  et  primogenitura  filium  nostrum  tnihtem  facien- 
dum, et  ad  filiam  nostram  primogenitam  semel  maritaDdam,  « 
ad  haec  non  fiat  nisi  rationabile  auxilium  :  simili  modo  fiat  de 
auxiliis  de  civitate  Londoniatum.] 

13.  £t  civitas  Londoniarum  habeat  omnes  antiquas  libertats 
et  liberas  consuetudines  suas,  [tam  per  terras  quam  per  aquas.] 
Praeterea  volumus  et  concedimus  quod  omnes  aliae  civitates,et 
burgi,  et  villae,  et  portus,  habeant  omnes  libertates  et  Ubcias 
consuetudines  suas. 

[^14.  Et  ad  habendum  commune  consilium  regni,  de  auxiUo 
assidendo  aliter  <juam  in  tribus  casibus  praedictis,  vel  de 
scutagio  assidendo,  summoneri  faciemus  archiepiscopos,  cpis- 
copos,  abbates,  comites,  et  majores  barones,  sigillatim  pa 
litteras  nostras ;  et  praeterea  faciemus  summoneri  in  geaaaH, 
per  vicecomiles  et  ballivos  nostros,  omnes  illos  qui  de  nobis 
tenent  in  capite ;  ad  certum  diem,' scilicet  ad  terminum  quadia- 
ginta  dierum  ad  minus,  et  ad  cerium  locum ;  et  in  omnibiB 
litteiis  illius  summonitionis  causam  summonitionis  exprimemus ; 
et  sic  facta  summonitione  negotium  ad  diem  assignatum  [oo- 
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These  clauses  were  primarily  intended  as  a  safeguard 
against  the  tyrannical  extortions  under  the  name  of 
amercements  and  fines,  with  which  John  had  oppressed 
his  people.  At  the  same  time  they  inculcate  the  general 
principle  that  punishments  ought  to  be  proportioned  to 
the  offence,  and  assert  the  right  of  all  men,  from  the  bamn 
to  the  villein,  to  the  'Judicium  Parium.'  The  tenn 
'amercement'  is  derived  from  the  French  'i  merci,' and 
signified  the  pecuniary  mulct  laid  upon  an  individual  who 
had  offended,  and  therefore  lay  at  the  mercy  of,  the  king^ 
'  Contenement '  signifies  that  which  is  indispensable  to  a 
person's  rank  or  occupation,  as  the  annour  of  a  soldier, 
the  books  of  a  scholar,  the  wagon  or  wain  of  a  husbandman. 
At  the  present  day  the  tools  (contenement)  of  a  workmaii 
cannot  be  taken  on  a  distress  for  rent 

FUat  e/ttu  24.  No  sheriff,  constable,  coroner,  or  bailiff  of  the  king 

shall  hold  pleas  of  the  Crown. 

This  clause  is  important  as  marking  an  era  in  the  historr 
of  our  criminal  judicature.  It  secured  the  trial  of  ail 
serious  crimes  before  the  king's  justices,  men  of  learning 
and  experience  in  the  law.     Its  practical  effect  was  to  take 

comitatui  die  illo,  per  quos  possint  judicia  suMcienter  fieri, 
secundum  quod  negotium  fuerit  majus  vel  minus. 

20.  Liber  homo  non  amercietur  pro  parvo  delicto,  aia 
secundum  modum  delicti ;  et  pro  magno  delicto  amerdetor 
secundum  magnitudinem  delicti,  salvo  contenemento  suo;ei 
mercator  eodem  modo  salva  mercandisa  sua  ;  et  villanus  eodem 
modo  amercietur  salvo  wainnagio  suo,  si  inciderint  in  miseri- 
cordiam  nostram ;  et  nulla  praedictarum  misericordiamO 
ponatur,  nisi  per  sacramentum  probonim  hominum  de  vis- 
neto. 

21.  Comites  et  barones  non  amercientur  nisi  per  paxes 
suos,  et  non  nisi  secundum  modum  delicti. 

22.  NuUus  clericus  amercietur  [de  laico  tenemento  buo^ 
nisi  secundum  modum  atiorum  praedictorum,  et  non  secundum 
quantilatem  beneficii  sui  ecclesiastici. 

23.  Nee  villa  nee  homo  distringatur  facere  pontes  aJ 
riparias,  nisi  qui  ab  antiquo  et  de  jure  facere  debent. 

24.  Nullus  vicecomes,  cons  tabu  lari  us,  coronatores,  vel  lUi 
ballivi  nostri,  teneant  placiia  coronae  nostrae. 

[25.  Omnes  comitaius,  hundredi,  wapentakii,  et  threthiogii, 
sint  ad  antiquas  ffrmas  absque  uUo  incremento,  exceptis  do- 
minicis  maneriis  nostris.] 

16,  Si  aliquis  tenens  de  nobis  laicum  feodum  moriatur,  d 
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away  from  the  County  Court  and  the  other  infcrior  local 
tribunals,  the  jurisdiction  of  nearly  all  criminal  matters, 
ITiis  important  judicial  reform  was  not  a  sudden  act,  but  the 
result  of  a  gradual  process.  In  the  'Assize  of  Clarendon,' 
A.D.  1 166,  the  itinerant  justices  and  the  sheriffs  are  directed 
lo  share  the  office  of  judge  between  them.'  A  further 
step  was  taken  in  1194,  when  it  was  ordered  that  no 
sheriff  should  be  a  justice  in  his  own  county.'  Magna 
Charta  deprived  sheriffs  and  other  local  officers  of  all 
jurisdiction  over  pleas  of  ihe  Crown.  '  Pleas  of  the  Crown' 
are  criminal  prosecutions  carried  on  in  the  name  of  the 
sovereign,  '  who  is  supposed  by  the  law,'  remarks  Black- 
stone,  '  to  be  the  person  injured  by  every  infraction  of  the 
public  rights  of  the  community.'  The  word  '  constables ' 
meant  castellans,  or  constables  of  castles,  of  which,  in  the 
time  of  Henry  II.,  there  were  upwards  of  eleven  hundred 
in  England.  These  constables  possessed  considerable 
power,  and  within  the  precincts  of  Ihe  manors  upon  which 
tlieir  castles  were  built,  held  trials  of  criminal  charges, 
M  the  sheriffs  did  within  their  respective  counties.  In 
manors  not  having  a  castle,  the  criminal  and  civil  jurisdic- 
tion of  the  lords  was  exercised  by  the  stewards  or  bailiffs. 
The  convenience  of  secure  prisons  afforded  by  these 

vicecomes  vel  ballivus  noster  ostendat  litteras  nostras  patentes 
de  summonitione  nostra  de  debito  quod  defunctus  nobis  debuit, 
liceat  vicecomiti  vel  ballivo  nostro  attachiare  et  inbreviare 
catalla  defuncri  inventa  in  laico  feodo,  ad  valentiam  iltius 
debiti,  per  visum  legaliunt  hominum,  ita  tamen  quod  nihil 
inde  amoveatur,  donee  persolvatur  nobis  debitum  quod  clarum 
fiierit ;  et  residuum  relinquatur  executoribus  ad  faciendum 
testamenlum  defiincti;  et  si  nihil  nobis  debeatur  ab  ipso, 
omnia  catalla  cedant  defuncto,  salvis  uxori  ipsius  et  pueris 
rarionabilibus  panibus  suis. 

[»7.  Si  aliquis  liber  homo  intestatus  decesserit,  catalla  sua 
per  manus  propjnquorum  parentum  et  amicorum  suonim,  per 
visum  ecclesiae  distribuantur,  salvis  unicuique  debitis  quae 
defunctus  ei  debebat.] 

28.  Nullus  constabularius,  vel  alius  ballivus  noster,  capiat 
blada  vel  alia  catalla  alicujus,  nisi  statim  inde  reddat  denarios 
aul  respectum  inde  habere  possit  de  voluntate  venditoris. 

29.  Nullus  constabularius  distringat  aliquem  mihlem  ad 
dandum  denarios  pro  custodia  castri,  si  facere  voluerit  custo- 
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-r-ire  "listies  cansei  prisoners  chzoged  with  crimes  in  the 
'■•-jin-e?  ::  ':e  r^iTiendv  committed  to  the  cnstodT  of  the 
r::c5ti:i.es.  vrio  xo  -znen.  ibused  their  trust.  Nearly  two 
hu-rj-i-i  Tears  irer  rie  Great  Charter,  a  statate  (5th  Henxy 
r  V.  .:,  : ;  iiricriti  fusdces  of  the  peace  to  impriscni  in 
±e  ccdzcTi  riiiL  'becinse  that  divers  constables  of 
cLszIes  TTiti:-  ±e  rsalm  of  England  be  assigned  to  be 
^:.st:»:es  cf  the  zeace  bv  commission  from  oar  lord  the 
k:-^.  2zd  27  cclcar  of  the  said  commission  they  take 
peoc-e  i3  '■'horn  ±eT  bear  ill-will  and  imprison  them 
within  the  said  casdes  rfZ  chev  have  made  fine  and  ransom 
nrrs.  ±e  said  cccstabLes  for  dieir  deliverance.'  The 
ttrjrrr:zz  of  such  zies  of  the  power  to  try  prisoners  was  a 
grea:  boon  to  ±e  pez-ple. 

iVnt »/  Prtuci;t       34.  The  writ  called  Praecipe  shall  not  in  future  be 
inea;iit.  j^ijed  30  a5  to  cause  a  freeman  to  lose  his  court. 

This  seems  to  be  a  concession  to  the  old  feudal  paitj. 
Irs  object  was  to  protect  the  local  jurisdiction  of  the 
co:r.s  baron.  The  tenant  of  a  mesne  lord,  if  disseised  of 
his  land,  was  oblized  to  sue  for  its  recovery,  in  the  fiist 
instance,  in  the  court-baron  of  his  immediate  lord.    Tlie 

d.'am  i!'.am  in  propria  persona  sua,  vel  per  alium  probum 
horr.ir.em,  si  ipse  eam  facere  non  possit  propter  rationabilem 
ra'isarr, :  et  si  nos  duxerimus  vel  miserimus  eum  in  exerdtum, 
crit  quietus  de  custodia,  secundum  quantitatem  tempcMis  quo 
j/Cr  nos  fuerit  in  exercitu. 

y^.  Nullus  vicecomes,  vel  balliv-us  noster,  vel  aliquis  alius, 
r;jj/iat  c'juos  vel  caretas  alicujus  liberi  hominis  pro  cariagio 
far.iendo,  nisi  de  voluntate  ipsius  liberi  hominis, 

-^f.  Nee  nos  nee  balliW  nostri  capiemus  alienum  boscum  ad 
^astra,  vel  alia  agenda  nostra,  nisi  {)er  voluntatem  ipsius  cujus 
lioseiis  illc  fuerit. 

,^2.  Nos  non  tenebimus  terras  illorum  qui  convicti  fiierintde 
frlonia,  nisi  per  unum  annum  et  unum  diem,  et  tunc  reddantur 
tcrrac  dominis  feodorum. 

33.  Omncs  kydelli  de  eetero  deponantur  penitus  deThamisia 
(rt  (Ic  Medcwaye,  et  per  totam  Angliam,  nisi  per  costeram 
n);iris. 

34.  IJrcve  (juod  vocatur  Praecipe  de  eetero  non  fiat  alicui 
dr  ali'juo  tcnemenlo  undo  liber  homo  amittere  possit  curiam 
suam. 

35.  Una  mcnsura  vini  sit  per  totum  regnum  nostnim,  et  una 
incnsura  eervisiae,  et  una  mensura  bladi  scilicet  quarterium 
l/ondonicnsc,  et  una  latitudo  pannorum  tinctorum,  et  nissefi- 


writ  of  prompt  in  capite  was  the  process  by  which  such 
aiUK3  were  called  up  into  the  Icing's  court. 

361  The  writ  of  inquest  of  life  or  limb  shall  be  given    jyrit  Dtt 
gratis,  and  not  denied.  '*"'"• 

The  object  of  this  clause  was  to  prevent  the  long 
imprtsonment  of  a  person  charged  with  a  crime  without 
examining  into  his  guilt  or  innocence.  The  writ  referred 
to  was  that  de  odio  et  tUia  (analogous  to  that  of  Jfabear 
Cfrfut),  and  constituted  one  of  the  greatest  securities  of 
personal  liberty.  Il  was  the  only  means  by  which  a  person 
unpnsoned  on  a  charge  of  homicide  could  procure  the 
privilege,  in  certain  circumstances,  of  being  bailed. 

38.  No  bailiff  for  the  future  shall  put  anyone  to  his   iiagtrnj  ii 
law  upon  his  own  bare  saying,  without  credible  witnesses 
to  prove  it. 

The  meaning  of  this  clause  has  been  disputed.  The 
Mirror  0/ Justice  (a  compilation  of  not  later  dale  than  the 
reign  of  Edward  I.)  explains  it,  'that  no  justice,  no 
of  die  king,  nor  other  officer  nor  bailiff,   have 


tOTum,  et  halbergettorum,  scilicet  duae  ulnae  infra  listas ;  de 
ponderibus  autetn  sit  ut  de  mensuris. 

36.  Nihil  detur  vel  capiatur  de  cetero  pro  brevi  inquisitionis 
de  vita  vel  membris,  sed  gratis  concedatur  ct  non  negetur. 

37.  Si  aliquis  teneat  de  nobis  per  feodifirmam,  vel  per 
sokagiura,  vel  per  burgagium,  et  de  alio  terram  teneat  per 
servitium  militare,  nos  non  habemus  custodiam  haeredis  nee 
terrae  suae  quae  est  de  feodo  alterius,  occasione  illius  feodi- 
firmae,  vel  sokagii,  vel  burgagii ;  nee  habebimus  custodiam 
illius  feodifirmae,  vel  sokagii,  vel  burgagii,  nisi  ipsa  feodifirma 
debeat  servitium  militare.  Nos  non  habebimus  custodiam 
haeredis  vel  terrae  alicujus,  t^uam  tenet  de  alio  per  servitium 
militare,  occasione  alicujus  parvae  sergenteriae  quam  tenet  de 
nobis  per  servitium  reddendi  nobis  cultellos,  vel  sagittas,  vel 
hujusmodi. 

38.  Nullus  ballivus  ponat  de  cetero  aliquem  ad  legem  sim- 
plici  loquela  sua,  sine  testibus  tidelibus  ad  hoc  inductis. 

39.  NULLfS  LIBER  HOMO  CAPIATUR,  VEL  IMPRISONETUR, 
AUT  DIS5AISIATUR,  AUT  UTLAGETUR,  AUT  F.XULKTUR,  AUT 
ALIQUO  MODO  DESTRUATUR,  NEC  SUPER  EUM  IBIMOS,  NEC 
SUPER  EU.M  MITTEMUS,  NISI  PER  LEGALE  JUDICIUM  PARIOM 
SUORUM,   VEL   PER    LEGEM   TERRAE. 
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childrcD  out  of  the  realm,  to  any  seminary  beyond  sea,  or 
for  any  cause  whatever,  as  well  as  one  (3  Jac  I.  c  4) 
making  it  felony  for  any  person  leaving  the  reaJm  to  serve 
a  foreign  prince.  The  writ '  ne  exeat '  is  now,  in  practice, 
only  used  to  prevent  a  party  to  a  suit  in  equity  from 
withdrawing  his  person  and  property  from  the  juiisdictioii 
of  the  court. 

44,  Persons  dwelling  without  the  forest  shall  not  in 
future  be  compelled  to  attend  the  king's  forest  courts 
upon  common  summons,  unless  they  be  impleaded  or 
be  pledges  for  others  attached  for  something  concerning 
the  forest. 

Henry  II.,  in  the  Assize  of  Woodstock  (1184),  had 
established  an  exact  analogy  between  the  courts  of  Ak 
shire  and  those  of  the  forest,  all  men  being  required  to 
attend  the  Icing's  forest  court,  which  exercised  supreme 
jurisdiction  over  all  woods  and  forests,  whether  part  of  the 
royal  demesne  or  not.  He  appointed  justices  to  visit  the 
forests  at  the  same  time  and  on  the  same  system  as  the 
justices  itinerant      Compulsory  attendance  at  the  forest 

sciamus    prius,    vel   justiciarius    noster,    si    in   Anglia   rum 
fuerimus.] 

[49.  Omnes  obsides  et  cartas  statim  reddemus  quae  liberatae 
fiterunt   nobis  ab  Anglicis   in    securitatem  pads   vet  fideb 

[50.  Nos  amovebimus  penitus  de  balliis  parentes  Gerarit 
de  Athyes,  quod  de  cetero  nullam  habeant  baUiam  in  Anglia; 
En^lardum  de  Cygoniu,  Andream,  Petrum,  et  Gyonem  de  Ca%- 
(ellis,  Gygonem  de  Cygoniis,  Galfridum  de  Martyni  et  fratrs 
ejus,  Phtlippum  Mark  et  fratres  ejus,  et  Gaifridum  nepotem 
ejus,  et  totam  sequelam  eorundem.] 

[51,  Et  statim  post  pacis  reformationem  amovebimus  de 
regno  omnes  alienigenas  milites,  balislarios,  servientes,  sb- 
pendiarios,  qui  venerint  cum  equis  et  armis  ad  nocumentnoi 

[52.  Si  quis  fuerit  disseisitus  vel  elongatus  per  nos  sine 
legali  judicio  parium  suorum,  de  terns,  castallis,  libertatibits, 
vel  jure  suo,  statim  ea  ei  restituemus ;  et  si  contentio  supB 
hoc  orta  fuerit,  tunc  inde  fiat  per  judicium  viginti  quinqoe 
baionum,  de  quibus  fit  mentio  inferius  in  securitate  pads ;  de 
omnibus  autem  illis  de  quibus  ahquis  disseisitus  fiicrit  vd 
elongatus  sine  legali  judicio  parium  suorum,  per  Henricm 
regem  patrem  nostrum  vel  pei  Ricardum  legem  fratiaa  not- 
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derived  from  the  old  days  when  a  wergild  was  payable  to 
the  relatives  of  the  slain.  The  defeodant  ia  an  appeal 
had  the  right  of  trial  by  battle.  The  parties  were  obliged 
to  fight  in  their  own  persons,  except  the  appeliaot  were* 
woman,  a  priest,  an  infant,  sixty  years  old,  lame  or  Uind, 
in  any  of  which  cases  he  might 'counterplead  the  battel'and 
compel  the  defendant  to  put  himself  upon  trial  by  hij  ; 
coimtry.  It  was  perhaps  because  the  appellee  lost  luj 
right  of  defending  himself  by  combat  when  the  appcIIaiiC 
was  a  woman  that  her  appeal  was  limited  to  the  death  of 
her  husband.  Though  long  obsolete,  neither  appeals  ncr 
trials  by  battle  were  legally  abolished  till  the  early  part  of 
the  present  century.  In  1817  a  writ  of  appeal  was  tried 
in  the  Court  of  King's  Bench  against  Abraham  Thomtoa, 
for  the  alleged  rape  and  murder  of  Mary  Ashfoid 
The  defendant  demanded  a  trial  by  battle  against  the 
api^ellant,  the  brother  of  the  deceased.  After  time  had 
been  given  for  due  consideration  of  the  novel  drciiiB- 
Etances  of  the  case,  the  appellant  replied  by  his  counsel 
that  he  did  not  feel  justi^ed  in  accepting  the  challenge, 
and  the  defendant  was  discharged  without  bail  on  Oct  10, 
1818,  This  led  to  the  passing  (zznd  June,  1819)  <rf  the 
suiute  59  George  111.  c  46,  intituled  '  An  Act  to  abolish 

ritate  pacis,  vel  per  judicium  tnajoris  partis  eonindem,  nna 
cum  praedicto  Stephano  Cantuariensi  archiepiscopo,  si  in- 
teresse  poterit,  et  aliis  (juos  secum  ad  hoc  vocare  volucrit;  et 
si  interesse  non  poterit,  nihilominus  proccdat  negotium  sine  eo, 
ita  quod,  si  aliquis  vel  aliqui  de  praedictis  vigind  quinque 
baronibus  fuerint  in  simili  querela,  amoveantnr  quantum  ad 
hoc  judicium,  et  alii  loco  illorum  per  residuos  de  eisdem  vigiofl 
quinijue,  tantum  ad  hoc  faciendum  electi  et  jurati  substi- 
tuantur.] 

[56.  Si  nos  dissaisivimus  vel  elongavimus  Walenses  de  tenil 
vel  libertatibus  vel  rebus  aliis,  sine  legali  judicio  pariua 
suorum,  in  Anglia  vel  in  WalUa,  eis  stacim  reddantur ;  et  a 
contentio  super  hoc  orta  fuerit,  tunc  indc  fiat  in  marchia  pa 
judicium  parium  suorum,  de  tenementis  Angliae  secuntbui 
legem  Angliae,  de  tenementis  Walliae  secundum  legem  Walliae^ 
de  tenementis  marchiae  secundum  legem  marchiac.  Idea 
facient  Walenses  nobis  et  nostris.] 

[57.  De  omnibus  autem  ilhs  de  quibus  aliquis  Walenuuo 
dissaisitus  fuerit  vel  clongatus  sine  legali  judicio  parioa 
suorum,  per  Henricum  regem  patrem  nostrum  vel  Ricaidum 
regem  fratrem  nostrum,  quae  nos  in  manu  nostra  habenMtSi 
vel  quae  alii  tenent  quae  nos  oporteat  warantizare,  respectnn 
habebimus  usque  ad  cotnrounem  lenmnum  cniccsigoAtamB, 
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appeals  of  Munier,  Treason,  Felony,  or  other  offences,  and 
^Vager  of  Battel,  or  joining  issue  and  trial  by  Battel  in 
Wntsof  RighL' 

///. — Fundamental  PrincipUs  of  the  Constilution. 

12,  No  scutage  or  aid  shall  be  imposed  unless  'per  Natnoaftar 
>mmune  consilium  r^ni,' except  in  the  three  cases  of  "utehti^^uU 
ransoming  the  king's  person,   making  his  eldest  son  a   f^erffytw 
knight,  and  once  for  marrying  his  eldest  daughter  ;  and  e/tiumuiea. 
for  these  the  aids  shall  be  reasonable.     In  like  manner  it 
shall  be  concerning  the  aids  of  the  city  of  London. 

14.  In  order  to  take  the  common  counsel  of  the  Mnhodof 
nation  in  the  imposition  of  aids  (other  than  the  three  '^^^etiiKil. 
regular  feudal  aids)  andof  scutage,  the  king  shall  cause  to 
be  summoned  the  archbishops,  bishops,  earls,  and  greater 
barons,  by  writ  directed  to  each  severally,  and  all  other 
tenants  in  capite  by  a  general  writ  addressed  to  the 
deriff  of  each  shire;  a  certain  day  and  place  shall  be 


\ 


\ 


iUis  exceptis  de  quibus  placitum  motum  fuit  vel  tnquisitio 
facta  per  praeceptum  nostrum  ante  susceptionem  crucis  nostrae : 
cum  autem  redierimus,  vel  si  forte  remanserimus  a  perigri- 
natione  nostra,  statim  eis  inde  plenam  justiciam  exhibebimus, 
secundum  leges  Walensiura  et  partes  praedicias.] 

[58.  Nos  redderaus  filium  Lewelini  statim,  et  omnes  obsides 
de  Wallia,  et  cartas  quae  nobis  liberatae  fuerunt  in  securitatem 
pacis.] 

[59.  Nos  faclemus  Allexandro  regi  Scottoram  de  soronbus 
suis,  et  obsidibus  reddendis,  et  libertatibus  suis,  et  jure  suo 
secundum  formam  in  qua  faciemus  aliis  baronibus  nostris 
AngUae,  nisi  aliter  esse  debeat  per  cartas  quas  habemus  de 
WiUelmo  patre  ipsius,  quondam  rege  Scotlorum ;  et  hoc  erit 
per  judicium  parium  suorum  in  curia  nostra.] 

60.  Omnes  autem  isCas  consuetudines  praedictas  et  liber- 
tales  quas  nos  concessimus  in  regno  nostro  tenendas  quantum 
ad  nos  pertinet  eiga  nostros,  omnes  de  regno  nostro,  tarn 
clerici  quam  Mci,  observent  quantum  ad  se  pertinet  erga 

[61.  Cum  autem  pro  Deo,  et  ad  emendationem  regnt  nostri, 
et  ad  melius  sopiendum  discordiam  inter  nos  et  barones  nostros 
ortam,  haec  omnia  praedicCa  concessehmus,  volentes  ea  integra 
et  firma  stabilitate  gaudere  in  perpetuum,  ^imus  et  concedi- 
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named  for  their  meeting,  of  which  forty  days'  notice 
shall  be  given  ;  in  all  letters  of  summons  the  cause  of 
summons  shall  be  speci6ed  ;  and  the  consent  of  those 
present  on  the  appointed  day  shall  bind  those  who, 
though  summoned,  shall  not  have  attended. 

These  two  clauses  surrender  the  royal  claim  to  arbitrary 
taxation,  and  lay  down  the  principle  that  the  nation  ou^t 
not  to  be  taxed  except  by  consent  of  the  national  coundL 
Talllages  upon  towns  are  not  indeed  included.  The 
towns  were  stil!  to  a  great  extent  in  the  position  of 
demesne  lands  of  the  Icing  or  other  lord,  and  their  inhabi- 
tants in  a  state  of  quasi-villeinage.  They  had  yet  to  work 
their  way  into  acknowledged  participation  in  the  rigbc 
here  admitted  to  belong  to  all  the  free  landholders  of  tbe 
kingdom.  It  is  noriceable  that  in  the  '  Capitula  quae 
Barones  petunt  et  Dominus  Rex  concedit,'  (the  n>u0 
draft  of  the  barons'  demands,  subsequently  embodied 
in  the  charter,)  after  the  provision  against  levying  scutage 
or  aids  except  by  consent  of  the  national  council,  occur 
the  words :  '  Simili  modo  fiat  de  tailagiis  et  auiiliis 
de  civitate  Londoniarum  ei  de  aiiis  dvitatibus  quae  inde 

raus  eis  securitatem  subsciiptam ;  videlicet  quod  barones 
eligant  viginti  quinque  barones  de  regno  quos  voluerint,  qni 
debeant  pro  totis  viribus  suis  observare,  tenere,  et  &cett 
observart,  pacem  et  libertates  quas  eis  concessimus,  et  hic 
praesenti  carta  nostra  confirmavimus,  ita  scilicet  quod,  s 
nos,  vel  justiciarius  nosier,  vel  ballivi  nostri,  vel  aliquis  de 
ministris  nostris,  in  aliquo  erga  aliquem  deliquerimus,  vd 
aliquem  articulorum  pacis  aut  securitatis  transgressi  fueiimus, 
et  delictum  ostensum  fuerit  quatuor  baronibus  de  praedictil 
viginti  quinque  baronibus,  illi  quatuor  barones  accedant  ad 
nos  vel  ad  justiciarium  nostrum,  si  fuerimus  extra  rcgnum. 
proponentes  nobis  excessum  :  petent  ut  excessura  ilium  sine 
dilatione  faciamus  emendari.  Kt  si  nos  excessum  non  emett- 
daverimus,  vel,  si  fiierimus  extra  regnum,  justiciarius  nosts 
non  emendaverit  infra  tempus  quadraginta  dierum  computan- 
dum  a  tempore  quo  monstratum  fuerit  nobis  vel  justiduio 
nostro  si  extra  regnum  fuerimus,  praedicti  quatuor  banxM 
leferant  causam  illam  ad  residues  de  viginti  quinque  ban^ 
nibus,  et  illi  viginti  quinque  barones  cum  communa  tottm 
teirae  distringent  et  gravabunt  oos  modis  omnibus  quilMS 
poterunt,  scilicet  per  captioncm  castrorum,  terrarum,  posses- 
sionum,  et  aliis  modis  quibus  poteruijt,  donee  fuerit  emendatoB 
secundum  arbitrium  eorum,  salva  persona  nostra  ct  ic^ue 
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PRISONED,  OR  DISSEISED,  OR  OUTLAWED,  OR  EXILED, 
OR  ANYWAYS  DESTROYED  ;  NOR  WILL  WE  GO  UPOS 
HIM,  NOR  WILL  WE  SEND  UPON  HIM,  UNLESS  BY  THE 
LAWFUL  JUDGMENT  OF  HIS  PEERS,  OR  BV  THE  LAW 
OF  THE  LAND. 
Nesali.dtmal,  40.   TO   NONE   WILL   WE   SELL,   TO    NONE   WILL  WE 

%^t!'  DENY   OR  DELAY,   RIGHT  OR  JUSTICE. 

In  these  clauses  of  the  charter,  remarks  Sir  James 
Mackintosh,  'are  clearly  contained  the  Habeas  Corpos 
and  the  Trial  by  Juiy,  the  most  effectual  securities  a^uns 
oppression  which  the  wisdom  of  man  has  hitherto  beat 
able  to  devise.'  Hallam  has  termed  them  the  '  essenwl 
clauses,'  as  being  those  which  '  protect  the  personal  Ubeitf 
and  property  of  all  freemen  by  giving  security  from  adi 
trary  imprisonment  and  arbitrary  spoliation.'  There  is 
a  breadth  about  the  simple  language  employed,  as  if  tlioK 
who  wrote  it  felt  that  they  were  asserting  universal  prin- 
ciples of  justice.  Henceforth  '  it  must  have  been  a  cleu 
principle  of  our  constitution  that  no  man  can  be  detained 
in  prison  without  trial.     Whether  courts  of  justice  faaxA 

nolint  vel  nequeant  interesse,  ratum  habeatur  et  firmum  quod 
major  pars  eorum  qui  praesentes  fiicrint  provident,  vel  ptaece- 
perit,  ac  si  omncs  viginti  quinque  in  hoc  consensisscnt;  d 
praedicti  viginti  quinque  jurcnt  quod  omnia  antedicta  fideliter 
observabunt,  et  pro  toto  posse  suo  fadent  observari  Et  nx 
nihil  impetrabimus  ab  aliquo,  per  nos  nee  per  alium,  pet  qmxl 
atiqua  istarum  concessionum  et  libertatum  revocetur  >tI 
minuatur ;  et,  si  aliquid  tale  impetratum  fuerit,  irritum  sit  Q 
inane  et  nunquam  eo  utemur  per  nos  nee  per  alium.] 

[62.  Et  omnes  malas  voluntates,  indignationes,  et  rancms, 
ortos  inter  nos  et  homines  nostros,  clericos  et  laicos,  t 
tempore  discordiae,  plene  omnibus  remisimus  et  condooa- 
vimus.  Praeterea  omnes  transgress iones  factas  occasione 
ejusdem  discordiae,  a  Pascha  anno  regni  nostri  sextodeciax) 
usque  ad  pacem  reformatam  pkne  remisimus  omnibus 
clericis  et  laicis,  et  quantum  ad  nos  pertinet  plene  condooa- 
vimus.  Et  insuper  fecimus  eis  fieri  htteras  testimonials 
patentes  doniini  Stephani  Cantuariensis  archiepiscopi,  domiai 
Henrici  Dublinensis  archiepiscopi,  et  episcoporum  praedit 
torum,  et  magistri  Fandulh,  super  securitate  ista  et  coDC«i- 
sionibus  praefatis.] 

[63.  Quare  volumus  et  firmiter  praecipimus  quod  Anglicau 
ecdesia  libera  sit  et  quod  homines  in  regno  nostro  habeaotel 
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none  but  the  sheriff  should  put  an  outlaw  to  death,  under 
pain  of  being  considered  guilty  of  felony ;  the  only  excep- 
tion was  when  an  outlaw  was  slain  during  an  attempt 
to  capture  him.     By  exile  is  signified  to  be  banished,  or 
forced  to  abjure  the  realm  against  a  person's  consent  For 
this  cause,  says  Sir  Edward  Coke,  the  king  cannot  send 
any  subject  of  England  against  his  will  on  service  out  of 
this  realm,  lest  under  pretence  of  service  as  ambassador  or 
the  like,  he  might  be  sent  into  exile  contraiy  to  the 
charter.     Destroyed  is  interpreted  to  mean  *  fore-judged  of 
life  and  limb,  disherited,  or  put  to  tortm^,  or  death,  and 
includes  every  oppression  against  law,  by  colour  of  any 
usurped  authority.'  Sir  Exi  ward  also  points  out  that  the  woids 
*  in  any  manner'  are  added  to  the  verb  *  destroyed,'  and  to 
no  other  in  the  sentence,  because  everything  in  any  manner 
tending  to  destruction  is  prohibited;  thus,  if  a  man  be 
accused  or  indicted  of  treason  or  felony,  his  lands  or 
goods  can  neither  be  seized  into  the  king's  hands,  nor 
granted,  nor  even  promised  to  another,  before  attainder, 
for  until  attainder,  the  accused  ought  to  live  of  his  own ; 
and  when  a  promise  of  the  forfeiture  had  previously  been 
made,  it  often  followed  that  for  private  lucre  undue  means 
and  more  violent  prosecution  than  the  ordinary  course  of 
law  would  justify,  were  employed.     (4.)  *  Niec  super  eum 
tbimus,  ncc  super  eum  mittemusy   inadequately  translated  in 
the  Statutes  at  Large  by  *  nor  will  we  pass  upon  him,  nor 
condemn  him.'  Sir  Edward  Coke  explains  these  words:  *No 
man  shall  be  condemned  at  the  king's  suit,  either  before 
the  king  in  his  bench,  where  the  pleas  are  coram  r^e  (and 
so  are  the  words  nee  super  eum  tbimus  to  be  understood), 
nor  before  any  other  commissioner  or  judge  whatsoever 
(and  so  are  the  words  nee  super  eum  mittetnus  to  be  under- 
stood), but  by  the  judgment  of  his  peers — that  is,  equals, 
or  according  to  the  law  of  the  land.'     But  the  significance 
of  the  words  is  brought  out  much  more  clearly  by  Dr. 
Lingard,  who  remarks  that  John  had  hitherto  been  in  the 
habit  oi going  vi\\ki  an  armed  force,  ox  snuling2Ji  armed  force 
on  the  lands  and  against  the  castles  of  all  whom  he  knew 
or  suspected  to  be  his  secret  enemies,  without  observing 
any  form  of  law.^     The  king's  letters  patent  still  exist,' 
issued  about  a  month  before  the  meeting  at  Runnymede^ 
in  which  he  attempted  to   detach  the  barons  from  the 
confederacy  against  him,   by  promising    them    speciallj 
what  was  afterwards  granted  to  all  the  freemen  of  the 

*  Lingard,  Hist.  Eng.  iii.  c.  I. 

^  Rot.  Pat.  i6Joh.  fl/«</ Brady,  ii.  App.  124 
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in  'loth  i-rimi-ml  md  rivil  ^ts.  As  TPTOTrig  civil  hoObi, 
pleas  between  subject  ind  sobiecn,  the  genoalbody  of  the 
treeholders  ™ae  ,ul  ■  pares,*  and  ther  could  ny,  as  jnnxs, 
:in)r  -mch  pleas,  ohethu'  die  panies  w^rc  batons  oc  noc ; 
.md  in  ;his  ''iise  rbe  docrnne  thaT  3  bainn  coold  odIj 
be  med  i)v  his  tellaw  bamns.  did  not  apply.^  -  Vd  pa 
If^cm  tirru:  The  ■  judicmm  parimn '  was  not  applicable  in 
3il  cases,  as  where  trial  by  banie  was  legally  dananded.  or 
judgment  weal  by  d^oit,  or  where  diac  was  □□  qocscoa 
of  tact  but  merelT  a  demun^  raised  on  a  quesdcn  <rfla«, 
all  of  which  were  proceedings  •  per  legan  terrae.'  In  the 
reign  of  Edward  ru.,  the  wards  wctc  eapoimded  by  sevenl 
statutes  to  mean  ■  by  due  course  of  law,'  '  by  indictmcni  a 
presennnent  of  goad  jud  Uwrnl  mei  of  the  oe^iiiboariiooii, 
or  by  writ lariginal  at  die  common  law-' '  {6.)  •  ^Wiinftir^ 
mus.  nulli  lu-^adimus.  ,iut  Jv/iremus  ratttm  <i»t  JmstiaiM' 
•  Tnis  Ls  spoken,'  remarks  Sir  Edward  Coke,  *  in  the  peiwn 
cf  the  Itiag,  who.  in  judgment  of  law,  in  all  his  couns 
of  jusdcc  is  present,  and  repeatiEg  these  words  ;' where- 
fore all  men,  for  all  kinds  of  injuries,  may  have  justice  ird 
right,  'freely  without  sale,  fiiIlywithontdicnial,anidspeediy 
without  delay.'  The  proviso  was  probably  main^  diiecii^ 
against  the  bribes  or  fines  which  were  ancicBt!!^  paid  to 
delay  or  erpedite  judicial  proceedings,  many  instaoca 
of  which  are  given  in  J/^i^jc'r  Hlsttrry  of  Ike  Exdugi^, 
ch.  xii.  The  words  '  to  none  will  we  seU '  were  intended  » 
abolish  the  fines  paid  for  procuring  right  or  judgincnt; 
'  to  none  will  we  deny'  referred  to  the  stopping  (rf  snits 
and  the  denial  of  writs;  'to  none  will  we  delay'  meant  ihe 
delays  caused  either  by  the  coimter-fines  of  defendants  (who 
sometimes  outbid  thepIaintilfs\orbythe  willofthepriKt 
This  clause  of  the  chaner,  says  MadoXjWas  sofareffectiul 
that  fines  for  law  proceedings  became  more  moderaie^  ind 
the  evils  alluded  to  gradually  fell  into  disuse.  In  coo- 
eluding  his  minute  illustrations  of  these  provisions  of  tix 
charter.  Sir  Edward  Coke  quaintly  observes  :  '  AsthegoU- 
fincr  will  not  out  of  the  dust,  Ihreds,  or  shreds  of  golilfl 
|iaSHc  the  toast  crum,  in  respect  of  the  excellency  of  tbt 
mctall :  so  ought  not  the  learned  reader  to  let  pass  any  syl- 
lable of  this  law,  in  respect  of  the  excellency  of  the  madtt' 

IV. — Cities,  Boroughs,  and  Commerce. 
13.  The  city  of  London  shall   have  all    its  ancient 

'    Kinlnson,  Reeves,  i.  281;. 

*  Scr  <.f>i.cciiiMy  It  K.lw.'lII.  c,  4. 

■  ('«kp.   Sifoiid   Inslilule,   i.  77;   Thomson,  Magna  Charta;  Ct^^ 

l-'ii£lii>li  r»iitlitu(ion. 
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showing  great  breadth  and  liberality  in  days  when  the 
feudal  barons  throughout  Europe  were  accustomed  to 
oppress  and  pillage  commerce.  In  Henry  III.'s  first  re- 
issue of  the  charter,  the  words  '  nisi  publice  antea  prohibici 
fuerint'  were  inserted  immediately  after  '  Omnes  metta- 
tores.'  But  such  prohibition,  observes  Sir  Edward  Coke, 
must  be  by  the  common  or  public  council  of  the  realm 
that  is,  by  Act  of  Parliament 

V. — Purveyance  and  other  Royal  Exactions. 

28.  No  constable  or  other  royal  bailiflT  shall  take  any 
man's  corn  or  other  chattels  without  immediate  payment, 
unless  the  seller  voluntarily  give  credit. 

30,  3 1.  Nor  shall  the  king,  his  sheriffs,  or  bailifTs,  take 
any  horses  or  carriages  of  freemen  for  carriage,  or  any 
man's  timber  for  castles  or  other  uses,  unless  by  consent 
of  the  owner. 

Purveyance  (from  pourroir,  to  provide)  was  a.  prcrogi- 
tive  enjoyed  by  the  Crown  '  of  buying  up  provisions 
and  other  necessaries,  by  the  intervention  of  Uie  kiog^ 
purveyors,  for  the  use  of  his  royal  household,  at  an 
appraised  valuation,  in  preference  to  all  others,  and  even 
without  the  consent  of  the  owner,  and  also  of  forcibly  im- 
pressing the  carriages  and  horses  of  the  subject  to  do  the 
king's  business  on  the  public  road,  .  .  .  upon  paying  1 
settled  price ;  a  prerogative  which  prevailed  pretty  gen^ 
rally  throughout  Europe."  In  Henry  III.'s  charters  the 
resUnctions  on  purveyance  were  modified  and  rendered 
less  stringent.  The  abuses  to  which  this  system  gave  rise 
were  manifold  and  grievous.  The  evil  was  never  com- 
pletely suppressed  until  the  prerogative  itself  was  resigned 
by  Charles  II.  The  right  was  even  extended  to  men"! 
labour  as  well  as  to  their  goods.  Thus,  Edward  III. 
granted  a  commission  to  William  of  Walsingham  to  imfoea 
painters  for  the  works  at  St.  Stephen's  Chapel,  Westminster 
'to  be  at  our  wages  as  long  as  shall  be  necessary,'  aixl 
directed  all  sheriffs  to  arrest  and  imprison  such  as  sboukl 
refuse.  Edward  IV,  granted  a  similar  commission  fi* 
the  impressment  of  workers  in  gold  for  the  royal  houw- 
hold.' 
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Gtntrai  By  CUusc  6o,  to  which  reference  has  already  been 

appiK  WW,  made,  all  the  foregoing  rights  and  liberties  granted  to  the 

king's  vassals  are  expressly  extended  to  the  whole  nati«L 

EnaeiingtoBriU    The  charter  concludes:    '63.    Wherefore  we  will   and 

and«uh.  firmly  enjoin  that  the  Church  of  England  be  free,  and 

that  all  men  in  our  kingdom  have  and  hold  the  aforesaid 

liberties,  rights,  and  concessions,  well  and  in  peace,  fredy 

and  quietly,  fully  and  wholly,  to  them  and  their  hdis, 

of  us  and  our  heirs,  in  all  things  and  places  for  ever  as 

aforesaid.'     This  is  followed  by  the  oath  to   be  taken 

by  the   king   and   the  barons  mutually  to  observe  all 

the  articles  of  the  charter  in  good   faith  and  without 

evasion. 

Ttmforary  Clauses  47,  48,  49,  so.  SI.  S2.  S3.  55.  S^.  57.  S8,  59.ai«i 

proviiiani.  63  jjave  been  omitted    from   this  summary,  as   beii^ 

mainly  of  a  special  and  temporary  character,  but  will  be 

found  in  full  in  the  Latin  text.     They  relate  principally 

to  the  reform  of  the  forests,  the  surrender  of  charters 

and  hostages  placed  in  the  king's  hands  as  securities,  the 

dismissal  of  his  foreign  servants  and  mercenary  troops, 

the  rights  of  the  Welsh  and  of  the  King  of  Scots,  and 

the  grant  of  a  general  political  amnesty. 

There  remains  only  the  6ist  clause,  by  which  means 
were  provided  for  enforcing  the  due  observance  of 
the  charter.  The  question,  how  should  the  compact 
between  the  king  and  his  people  be  enforced,  was 
at  once  difficult  and  pressing.  The  king  was  left  in 
possession  of  the  regal  power  and  dignity  ;  experience 
had  shown  the  ease  with  which  former  sovereigns 
had  broken  their  most  solemn  written  engagements; 
and  the  insincerity  of  John  was  notorious.  At  this 
period  there  were  no  constitutional  checks  against  the 
king;  and  so  a  rude  device  was  hit  upon,  in  its  nature 
really  impracticable,  by  which  John  granted,  in  effect, to 
all  his  subjects  a  qualified  liberty  of  rebellion.  The 
whole  baronage  were  to  elect  a  council  of  twenty-five 
barons  chained  to  take  care  with  all  their  might  that  the 
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Earl  of  Pem- 
broke '  Rector 

i^is  et  regni.' 
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barons  determined  to  dethrone  the  king  by  the  aid  of 
Lewis,  eldest  son  of  Philip  Augustus  of  France,  to 
whom  they  made  an  offer  of  the  English  crowa  Lewis 
at  once  sent  aid  to  the  barons,  and  himself  landed  in 
England  on  the  2ist  of  May,  I2l6.  But  for  John's  un- 
expected death  on  the  19th  of  October  following,  it  is 
highly  probable  that  a  change  of  dynasty  would  have 
been  carried  out. 

At  the  death  of  John  things  looked  badly  for  the 
succession  of  his  son  Henry,  then  only  nine  years  old. 
Lewis  was  in  the  south,  the  Scots  in  the  north,  as 
enemies,  and  the  Welsh  March  was  for  a  time  the  only 
place  of  refuge  for  the  Angevin  dynasty.  Without  delay, 
on  the  28th  of  Oct.,  12 16,  the  boy  Henry  was  crowned  at 
Gloucester  by  the  papal  legate  Gualo ;  and  William 
Marshall,  Earl  of  Pembroke,  assumed  the  title  of '  rector 
regis  et  regni.'  The  regent,  by  his  politic  conduct,  con- 
trived, within  the  space  of  a  twelvemonth,  to  bring  ova 
the  disaffected  baronage  to  the  king's  side,  and  to  induce 
Lewis,  after  the  'Fair  of  Lincoln'  (May  20,  1217),  and 
the  loss  of  his  reinforcements  in  the  naval  engagement 
off  Dover  (Aug,  24),  to  abandon  his  pretensions  to  the 
English  crown. 

One  of  the  first  acts  of  the  Earl  of  Pembroke 
had  been  to  renew  the  Great  Charter  at  a  meetii^ 
of  the  royalist  prelates  and  barons  held  at  Bristol 
on  the  24th  of  November,  1216,  a  few  weeks  after 
John's  death.  The  alterations  in  the  re-issue  are 
numerous.  The  merely  temporary  provisions  of  John's 
charter  were  omitted  as  a  matter  of  course.  But 
there  were  also  omitted  the  12th  and  r4th  clauses,  for- 
bidding the  levying  of  extraordinary  aids  without  the 
consent  of  the  '  commune  concilium  regni,'  and  regulatii^ 
the  mode  in  which  that  council  was  to  be  summoned,  as 
well  as  all  other  clauses  which  in  any  way  restricted  the 
king's  power  to  increase  his  revenue.  In  clause  42  of 
the  re-issue,  the  king's  ministers  assign  as  their  reasoa 
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this  rc-issue  (46),  saving  all  existing  liberties  and  free 
customs.  The  chief  alterations  are  :  In  the  '  essential 
clauses  *  of  John's  charter  (39,  40),  the  words  already 
referred  to  (supra,  p.  127)  were  added,  apparently  for 
the  sake  of  greater  accuracy ;  and,  probably  as  a  coa- 
cession  to  the  old  feudal  party,  who  regarded  with 
dislike  all  extension  of  the  central  royal  jurisdiction,  the 
assizes  of  the  itinerant  justices  were  reduced  from  four 
to  one  annually ;  and  the  direction  for  the  election  by 
each  county  of  four  knights  to  take  the  recogm'tions 
is  omitted,  the  knights  of  the  county  generally  being 
substituted. 
New  clauses.  In  addition  to  the  46th,  the  other  new   clauses  in 

Henry's  second  charter  are  the  39th,  42nd,  43rd,  \\^\ 
and  47th.  By  clause  39  land  was  forbidden  to  be  aliened 
by  gift  or  sale,  unless  sufficient  were  retained  to  answer 
for  the  services  due  to  the  superior  lord  of  the  fec.^ 
The  42nd  directs  that  the  county  court  shall  be 
holdcn  but  from  month  to  month,  the  sherifTs  toum  but 
twice  in  the  year,  and  the  view  of  frankpledge  at 
Michaelmas ;  regulations  probably  dictated  by  the 
jealousy  of  the  feudal  lords  exercising  local  franchises 

The  43rd  restrains  fraudulent  gifts  in  mortmain  to 
religious  corporations  :    *  It  shall    not   be   lawful   from 


lands  afforested  by  Richard  and  John  were  to  l)c  at  once  deafTorested,  s 
well  as  such  lands  afforested  by  Henry  II.  as  were  not  within  the  boonds 
of  the  royal  demesne.  The  penalty  of  death  or  mutilation  was  forbtdda 
for  the  future,  fine,  imprisonment,  or  banishment  from  the  realm  being  ab* 
.stitute<l  (art.  lo) ;  but  the  cruel  mutilation  of  dogs  in  order  to  prereat 
them  from  beinj;  used  in  hunting,  was  expressly  retained  and  regidited 
(three  claws  of  the  forefoot  were  to  be  cut  off).  See  the  Charter  of  the 
Forest,  and  the  Assize  of  Woodstock,  with  which  it  sliould  be  compared, « 
Select  Chart.  150,  339. 

*  This  prohibition  applied  both  to  tenants  in  capite  and  to  tenants  ol 
mesne  lords.  It  was  doubted  whether  tenants  ///  capiu  could  alienc  any 
pan  of  their  lands  without  the  royal  licence,  but  by  statute  1st  Edward  III 
c.  12,  it  was  declared  that  the  king  should  not  hold  such  lands  as  forfeit,  bat 
that  a  reasonable  fine  should  be  paid  into  the  Chancery.  With  rmrd  w 
tenants  of  mesne  lords,  this  prohibition  of  Magna  Charta  \*-as  repaiedbf 
the  statute  Quia  KmptorcSy  1 8th  ICdward  I.,  which  put  a  stop  to  snb^B- 
feudation  and  gave  free  liberty  of  alienation  in  whole  or  in  part,  witk 
reservation  of  the  services  to  the  superior  lord  of  the  fee.     Supra^  p.  6s. 
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the  counsel  of  his  baronage,  was,  with  greater  proba- 
bility, intended  to  obviate  any  subsequent  evasion  by 
him  on  the  ground  that  his  former  charters,  havii^ 
been  granted  by  others  in  his  name  during  his  minority, 
were  no  longer  binding  on  himself.^  (2.)  A  final 
clause  was  added  specifying  the  grant  of  the  *  fifteenth' 
as  the  price  of  the  king's  concession :  *  And  for 
this  oiir  gift  and  grant  of  these  liberties  and  of  other 
liberties  contained  in  our  charter  of  liberties  of  the 
forest,  the  archbishops,  bishops,  abbots,  priors,  earls^ 
barons,  knights,  freeholders,  and  all  our  subjects  have 
given  unto  us  the  fifteenth  part  of  all  their  moveables. 
And  we  have  granted  unto  them  for  us  and  our  hdrs 
that  neither  we  nor  our  heirs  shall  procure  or  do  any- 
thing whereby  the  liberties  in  this  charter  contained  may 
be  infringed  or  broken  ;  and  if  anything  be  procured  by 
any  person  contrary  to  the  premises,  it  shall  be  had  of 
no  force  nor  efifcct/  ^ 
SulKcqucnt  It  is  in  the  form  in  which  it  was  promulgated  in  the 

of  the  Charter.     9th  Henry  III.  that  Magna  Charta  was  confirmed  by 

Edward  I.  in  the  twenty-fifth  year  of  his  reign.  The 
copy  which  heads  our  statute  book  is  taken  from  an 
Inspeximus  of  the  charter,  so  called  from  the  letters 
patent  prefixed  in  the  name  of  Edward  I.,  '  Inspeximus 
Magnam  Chartam  domini  Henrici  quondam  regis 
Angliae  patris  nostri  de  libertatibus  Angliae  in  haec 
verba.*  Regarding  the  charter  as  the  palladium  of  the 
nation's  liberties,  the  people  for  centuries  were  ever  ready 
to  purchase  its  confirmation  from  successive  kings  by  the 
grant  of  a  liberal  subsidy.  In  this  way  it  was  solemnly 
confirmed  no  less  than  thirty-seven  times  down  to  the 


*  *  Post  multas  vero  sententiarum  revolutiones,  communiter  placiut» 
quod  rex  tarn  p>opulo  quam  plebi  libertates,  prius  ab  eo  puero  cffmessas, 
jam  major  /actus  indulsU.^ — Ann.  Dunstapl.  p.  93,  A.D.  1225;  Select 
Chart.  314. 

^  Stat,  of   the  Realm,  Charters  of   Liberties,  22-25 ;    Select  Chart 
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CHAPTER  V. 

ADMINISTRATIVE  SYSTEM  UNDER   THE   NORMAN  AND 

PLANTAGENET  KINGS. 


The  king  per- 
sonally took 
part  in  all 
branches  of 
administration. 


At  the  head  of  the  whole  administrative  system  was 
the  King  himself,  personally  taking  part  not  only  in 
legislation  but  in  fiscal,  judicial,  and  every  other  kind  of 
executive  business.^  It  was  not  till  long  after  the 
Conquest  that  the  kings  of  the  English  ceased,  occa- 
sionally at  least,  to  attend  and  take  part  in  the  proceed- 
ings of  their  courts  of  law.  Henry  II.  used  to  assist  in 
dispensing  justice  both  in  the  Curia  Regis  and  in  flic 
Exchequer.  King  John  personally  decided  a  case  in 
the  Exchequer  in  the  sixth  year  of  his  reign.  Henry  IIL 
frequently  sat  in  Westminster  Hall  with  his  judges  ;  and 
several  instances  are  recorded  of  criminal  jurisdiction 
exercised  in  person  by  John,  Henry  IIL,  Edward  I., 
and  Edward  11.^     Still,  the  exercise  of  ordinary  jurisdic- 


*  The  Norman  period,  comprising  the  reigns  of  the  Conqueror  and  Wi 
three  successors,  *  was  the  epoch  of  the  growth  of  a  new  administntivt 
system,  having  the  source  of  its  strength  in  the  royal  power.  The  oootfi- 
tulion  of  this  system  distinguishes  it  from  that  of  earlier  and  later  times.  !■ 
the  earlier  histor>',  constitutional  life  seems  to  show  itself  first  in  the  lower 
ranges  of  society,  and  to  rise  by  slow  degrees  and  unequal  impulses  towiidi 
the  higher ;  in  the  later  history,  the  equilibrium  of  the  government  sjsteB 
is  maintained  by  regulating  the  balance  between  popular  liberty  and  wi' 
ministrative  pressure.  The  foundation  of  the  administrative  system  maikf 
the  period  that  inter\'enes  :  and  this  foundation  was  the  work  of  these  fc* 
reigns.  .  .  .  Under  the  new  system,  it  is  from  the  person,  the  hoBse- 
hold,  the  court,  and  the  council  of  the  king  that  all  constitutional  popff 
radiates ;  and  in  very  many  respects  both  the  machinery  and  the  ttndr 
nology  of  government  bear,  down  to  the  present  day,  marks  of  didf 
origin  in  the  domestic  service  of  the  palace.' — Stubbs,   Const.  Hist  L 

337,  338- 

*  Allen  on  the  Royal   Prerogative,  92  ;  Madox,  Hist,  of  the 
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office  remained  unimpaired  until  the  death  of  King  John, 
when  Hubert  de  Burgh,  the  justiciar,  being  besi^ed  in 
Dover  Castle,  the  barons  who  proclaimed  Henry  III 
constituted  the  Earl  of  Pembroke  'Rector  regis  d 
regni,*  Dc  Burgh  still  retaining  his  office.  In  1241, 
the  Archbishop  of  York  was  appointed  regent  during 
Henry's  absence  in  Poitou,  without  the  title  of  justiciar. 
But  the  office  was  still  considered  of  such  importance 
that  in  1258,  in  the  'Mad  Parliament '  at  Oxford, the 
barons  demanded  that  the  justiciar  should  be  annually 
chosen  with  their  approbation.  At  length  Edward  L 
dispensed  with  the  office  altogether;  and  the  chan- 
cellor, who  now  entered  into  many  of  the  rights  and 
dignities  formerly  enjoyed  by  the  justiciar,  became  the 
principal  minister. 
The  Chancellor.       The  title  of  Chancellor  was  introduced  into  England 

under  Eadward  the  Confessor,  as  the  designation  of 
the  official  keeper  of  the  royal  seal  and  chief  of  the 
king's  chaplains.  With  the  chancellor  at  their  head 
the  king's  chaplains,  like  the  'clerks  of  the  palace' 
of  the  Prankish  monarchs,  formed  a  select  body  of 
scribes  or  secretaries,  who,  under  the  justiciar,  drew 
up  and  sealed  the  royal  writs,  conducted  the  king's  cor- 
respondence, and  assisted  the  treasurer  in  keeping  tibc 
royal  accounts.^  Under  the  Norman  kings  the  office  of 
chancellor,  though  dignified  and  important,  was  thrown 


It  wouki  seem  most  probable  that  William  Fitz-Osbem,  at  least,  u-askft* 
his  character  of  steward,  and  that  the  Norman  scneschalship  was  thus  the 
origin  of  the  English  justiciarship.  .  .  .  Under  William  Rufos  te 
functions  of  the  cx)nfidential  minister  were  largely  extended ;  the  ofl&ce  b^ 
came  a  permanent  one,  and  included  the  direction  of  the  whole  judkal 
and  financial  arrangements  of  the  kingdom.' — Const.  Hist.  i.  346,  347. 

*  Palgrave,  Eng.  Com.  i.  177.  *  The  name,  derived  probably  fttn  the 
cane f Hi y  or  skreen  behind  which  the  secretarial  work  of  the  royal  housdiold 
was  carried  on,  claims  a  considerable  antiquity  ;  and  the  omccs  whkki 
denotes  are  various  in  proixjrlion.  The  chancellor  of  the  KarolingiV. 
sovereigns,  succeeding  to  the  place  of  the  more  ancient  re/ermdarms,}i 
simply  the  royal  notary  :  the  archi-cancellarius  is  the  chief  of  a  luge  body 
of  .such  officers  associated  under  the  name  of  the  Chancery,  and  is  the  qAob 
keeper  of  the  royal  seal.  It  is  from  this  minister  that  the  English 
cellor  derives  his  name  and  function.'— Stubbs,  Const  Hist.  i.  351-353. 
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The  Exchequer.  Salisbury,  the  founder  of  a  family  of  officials.  From  the 
reign  of  that  king,  at  the  latest,  a  committee  or  bntndi 
of  the  Curia  Regis  was  specially  devoted  to  fisal 
matters,  and  when  so  employed,  sat  in  the  chamber  aad 
was  known  by  the  name  of  the  Exchequer  (curia  reps 
ad  scaccarium).^  Twice  in  each  year,  at  Easter  and 
Michaelmas,  every  sheriff  was  bound  to  appear  at  the 
Exchequer  in  the  palace  at  Westminster  and  account  for 
the  sums  due  from  his  shire.    These  were  mainly  of  two 

Sources  of  reve-  kinds:  (i.)  the  ancient  national  payments  (which  rfr 
quired  no  new  authorization),  consisting  of  (u)  the  fenn 
of  the  shire,  that  is  the  rent  (formerly  paid  in  kind,  dot 
commuted  for  fixed  sums)  from  public  land  and  royil 
demesnes — the  old  Folkland  now  become  terra  nffs; 
{/>}  Danegeld,  '  the  ship-money  of  those  times,'  a  tax  o( 
two  shillings  on  every  hide  of  land,  originally  imposel 
under  jEthelred  II.,  to  raise  a  tribute  exacted  by* tbe 
Danes,  and  by  the  Norman  kings  turned  into  a  perma- 
nent contribution  for  the  public  defence;"  (c)  the  fineof 
local  courts — the  old  English  wiie  payable  to  the  king 
(2.)  The  new  feudal  aids,  reliefs,  and  other  paymeoD. 
for  which  also  no  authorization  of  Parliament  was  » 
quired  unless  when  some  extraordinary  gift  was  ifc- 
manded.  In  addition  to  these  sources  of  revenue  tbe 
demesne  lands  of  the  king  and  the  towns  were  IJableM 
talliage,  which  was  arbitrarily  exacted  without  the  con* 


'  The  members  oS  the  Curia  were  all  lenned  justices,  IhMT  bead  bH( 
the  Capitalii  yuiliciarita  ;  but  m  the  Exchequer  they  were  called  BanM^ 
or  BaroHti  Saucarii,  B  title  Vfhich  they  retained  ^er  the  Cowl  rf lb 
chequer  had  come  to  be  filled  with  mere  lawyecs  not  chosca  boot  ite 
baronage.  'Justiciarios  ibidem  commoiantes,'  Sayi  Plcto,  'baroDBCK 
diciniUii  eo  quod  suis  lods  ba  rones  sedere  sotcbanL' — HaUam,  Hidd.  A|K 
ii.  425.  The  Exchequer  derived  its  name  from  the  '  chequered  cloth  wbitk 
covered  tbe  table  at  which  the  accounts  were  taken,  a  name  whidHt 
gested  to  the  spectator  the  idea  of  a  game  at  chess  between  the  Rcrin 
and  the  payer,  the  treasurer  and  the  sheriff,'— Stubbs,  CoheI.  HuL  L  317! 
Dialoeus  de  Scaccario,  i.  I. 

■  The  latest  instance  of  its  payment  is  in  the  aoth  of  Henij  II.,  U 
Richard  1.  piuctically  revived  it  under  the  disguise  of  a   '  '  ' 
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sent  of  Parliament,  until  the  right  was  surrendered  by- 
Edward  I.^  No  inconsiderable  income  was  also  re- 
ceived by  the  Exchequer  from  the  fines  and  other  pro- 
ceeds of  the  pleas  of  the  crown,  from  the  amercements 
payable  in  respect  of  a  large  class  of  small  offences  of 
commission  or  omission,  and  from  the  fines  paid  to  the 
king  by  the  parties  to  suits  at  law,  either  by  the  plaintiff 
to  obtain  speedy  judgment,  or  by  the  defendant  in  order 
to  delay  or  put  an  end  to  further  proceedings. 

Henry  II.,  the  first  of  the  Angevin  or  Plantagenet  important 
dynasty,  introduced  important  changes  in  taxation.    All  changes  in 
classes   of  the  people  and  all  kinds  of  property  were  Henry  IL 
brought  under  contribution.   His  scutage  was  a  new  land 
tax  imposed  upon  the  tenants  in  chivalry,  clerical  as  well 
as  lay,  and  rated  not  upon  the  ancient  basis  of  the  hide, 
but  upon  the  *  scutum,*  or  knight's  fee.     Dan^eld,  after 
the  king's  dispute  with  Becket,  was  allowed  to  drop  out  of 
the  fiscal  system,  but  only  to  be  almost  immediately 
revived  under  the  name  of  '  donum '  or  hidage.    Under 
Richard  I.  it  became  the  '  carucage,*  a  tax  levied  upon  all 
holders  of  land  of  whatever  tenure.   But  Henry's  most  im-  Taxation  of  per- 

«  .  -  .  ,  sonal  property, 

portant  mnovation  was  the  taxation  of  mcome  and  per- 
sonal property,  which,  as  we  have  seen,^  were  made  con- 
tributory for  the  first  time  by  his  ordinance  of  the  Saladin 
Tithe  in  1188.  The  practice,  when  once  introduced,  was 
speedily  extended  and  permanently  retained.  For  the 
ransom  of  Richard  I.  in  1 193,  every  person  in  the  realm 
was  called  upon  to  pay  one-fourth  of  revenue  or  goods. 
King  John  exacted,  in  1203,  a  seventh  of  the  moveables 
of  his  barons,  and  in  1207  a  thirteenth  from  the  whole 
people.'     It  was  only  after  taxation  had  been   remo- 

'  Hallam,  Midd.  Ages,  il  321;  Stubbs,  Select  Chart.  Introductory 
Sketch,  18. 

«  Suffra^  p.  93. 

*  In  subsequent  times  a  '  fifteenth '  of  the  value  of  every  man's  chattels 
bcame  the  usual  grant  From  the  8th  Edward  III.  a  '  fifteenth '  signified 
a  fixed  sum  according  to  an  assessment  of  the  value  made  in  that  year  upon 
all  the  cities,  borou^,  and  towns  of  England.    Under  Richard  II.  the  old 

I.  2 
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The  pressure  of   dclled    and   Systematically    extended    under   the  firrt 
aiic  taxation  ex-  Angevin  kings  to  all  classes  of  men  and  ail  kinds  of 
cites  opposition ;  property,  personal  as  well  as  real,  that  any  serious  (^ 
position,  first  by  the  clergy  and  then  by  the  rest  of  the 
nation,  begins  to  make  itself  felt.     In  the  pre-Normao 
period  the  right  of  the  National  Council  to  consent  to 
the  imposition  of  taxes  was  undisputed,  although  rarely 
called    into    exercise.      By  the  theory   of   the  feudal 
system,  also,  the  tax-payer  '  made  a  voluntary  ofTerii^ 
and  leads  lo  the  to  relieve  the  wants  of  his  ruler.'     Now  that  taxation 
tlie  nation  of  its   had  again   become  national,  and  was  pressing  heavily 
be'toed"™/  'b     "P°"  *"  classes,  it  became  necessary  to  re-assert  the 
consent  ancient  right  of  the  nation  to  give  its  counsel  and  con- 

sent.     The  process  by  which  the  bulk  of  the  feudal 
vassals  exchanged  their  theoretical   right    of  persotui 
consent  for  the  practical  right  of  granting  taxes  by  thor 
representatives  in  an  assembly  which  represented  not 
merely  the  landowners,  but  all  sections  of  the  nati«i, 
will  be  discussed  later  on  when  treating  of  the  or^ 
and  growth  of  Parliament. 
Fines  'pro res-        Edward  I.  introduced  an  expedient  for  raising  money 
Srti!^"c^'r'     without  the  consent   of  Parliament,  analogous  to  the 
Edmudl.  institution  of  scutage  by  Henry  II,     It  was  one  of  the 

liabilities  of  a  tenant  by  knight-service  to  be  obliged, 
on  attaining  full  age,  to  receive  the  order  of  kn^hthood, 
and  to  provide  himself  with  the  arms  and  equipments 
appropriate  to  that  dignity.  In  1278  the  king  issued 
stringent  orders  to  the  sheriffs  to  compel  all  pcisoos 
holding  one  whole  knight's  fee,  or  land  to  the  value  of  | 
20/.  a  year,  to  take  up  their  knighthood.*  Those  who  1 
preferred  to  pay  a  fine  '  pro  respectu  militiae/  were 
excused.     The  early  abuse  of  this  prerc^ative  may  be 


property  lax  of  41,  in  the  pound  for  Linil  and  is.  8J.  in  ihe  pound 

goods.     Likethe  'fifteenth,*  ihe   'subsidy'  also  became  a  GxcduDoi 

one  'subsidy'  =  jCjo-ooo. 

'  Parliamentary  Writs,  L  214. 
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learnt  from  the  remedial  Statute  De  Militibus,  passed  in   Edward  li.'s 

the  following  reign.     It  was  enacted  that  tenants  whose  ^^^]^  ^^  ^^^^' 

lands  produced  less  than  20/.  a  year,  or  who  were  under 

age,  or  in  holy  orders,  or  whose  lands  were  held  by 

socage  or  burgage  tenure,  should  not  be  compelled  to 

receive  knighthood  ;  and  that  other  persons,  if  of  great 

age,  afflicted  with  bodily  injury  or  incurable  disease,  or 

burdened  by  the  charge  of  children  or  by  suits,  should  be 

excused  on  payment  of  a  reasonable  fine.^     This  mode 

of  raising  money  without  the  consent  of  Parliament  was 

vexatiously   employed  in  later   times  by   Edward  VI., 

Elizabeth,  and  Charles  I.     It  was  abolished,  with  the 

other    incidents     of    feudal     tenure,    by    the    act    of 

Charles  II.* 

Besides  the  various  forms  of  direct  taxation  under  the  Indirect 
Norman  and  early  Angevin  kings,  the  prisage  of  im-  ***  *^"' 
ported  wines  and  the  customs  duties  on  certain  other 
imports  and  exports  (based  upon  the  ancient  right  of 
levying  toll,  which  in  some  places  was  exercised  even  by 
the  lords  of  manors),  formed  the  nucleus  of  a  system  of 
indirect  taxation  which  gradually  grew  up  with  the 
expansion  of  commerce  and  the  increasing  pecuniary 
necessities  of  the  Crown.  The  early  abuse  of  the  king's 
claim  to  customs  is  shown  by  the  provision  in  Magna 
Charta  (a  41),  that  merchants  may  buy  and  sell 'sine 
omnibus  malis  toltis,  per  antiquas  et  rectas  consuetu- 
dines.*  The  constitutional  aspect  of  the  later  struggles 
between  the  King  and  the  Parliament  on  the  subject  of 
indirect  taxation  will  be  discussed  hereafter. 

Down  to  the  reign  of  Henry  II.  the  Curia  Regis  still  Judicial  System: 
continued  as  the  one  supreme  court,  of  which  some  of 
the  judges,  selected  from  time  to  time  out  of  the  whole 
body,  and  varying  in  number  and  combination,  held  a 
practically  continuous  session  at  the  Exchequer  for  all 

*  I  Edw.  II.  Stat.  I.  '  12  Car.  II.  c.  24. 
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Changes  in  the 
Curia  Regis 
under  Henry  II. 


financial  business.  Under  Henty  II.  the  great  increase 
in  the  business  of  the  Curia,  both  in  its  central  sessioni 
and  on  its  fiscal  and  judicial  circuits,  caused  the  staff  of 
judges  to  be  gradually  augmented  to  eighteen.  But  in 
the  year  1178,  the  king,  finding  this  number  too  great, 
reduced  the  judges  in  the  Curia  from  eighteen  to  fin; 
and  at  the  same  time  deprived  the  court  of  its  character 
of  a  court  of  final  appeal  by  reserving  to  his  own  hear- 
ing in  council  causes  in  which  the  Curia  should  fail  todo 
justice,^  From  this  limited  tribunal,  which  hencefonraid 
held  regular  sessions  'in  Banco,'  nominally  but  not 
actually  '  coram  rege,'  sprang  the  existing  courts  of 
King's  Bench  and  Common  Pleas.  Being  still,  in  theoiy, 
held  'coram  rege,'  the  Curia  continued,  as  of  old,  to 
follow  the  king's  person,  but  this  practice  being  found 
productive  of  great  inconvenience  to  both  suitors  aw! 
witnesses,  it  was  provided  by  Magna  Charta  that 
common  pleas — civil  suits  between  private  individuals- 
should  be  separated  from  the  other  business  of  the 
Curia,  and  fixed  at  Westminster." 

Not  long  after  the  granting  of  Magna  Charta  the 
Curia  Regis  was  permanently  divided  into  three  courts 
Comi^Fieai,'  each  taking  a  certain  portion  of  the  business :  (i.)  Fiscal 
matters  were  confined  to  the  Exchequer ;  (2.)  civil  dis- 
putes, where  neither  the  king's  interest  nor  any  matter 
savouring  of  a  criminal  nature  was  involved,  were  decided 
in  the  Common  Pleas ;  and  {3.)  the  court  of  King's  Bendt 
retained  all  the  remaining  business  of  the  ancient  Cum 


Later  division 
into  three  com 
of  Kins'!  Bench, 


'  Benedict.  Abbis,  i.  207.  '  El  cum  didiciaset  [rex]  quod  ten*  (t 
homines  lerrae  nimis  gravali  esscnl  ex  tanti  Juslilianim  mnltitudine,  qih 
Octodecim  erant  numero  ;  per  consilium  sapienlium  r^ni  mi  qninipc 
tantum  ei^t,  duos  scilicet  clericos  el  Ires  taicos.  .  .  .  Et  Matal 
quod  illi  quinque  audirent  omnes  clamores  regni,  et  rectum  fscerent,  «  qood 
a  curia  c^s  non  recedetcnt,  sed  ibi  ad  audiendum  clamom  bomima 
remaneient ;  ita  ut  si  ilinua  quaeslio  inter  eoa  veniret,  quae  per  cot  id 
finem  duci  non  posset,  auditui  rcgio  pmcsenlaretur  el  sicutei  ct  sapienlkin- 
bus  regni  placcret  lerminarelur.' 

"  Mag.  Chart,  c.  14,  iiifra,  p.  113. 
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Regis.^  But  the  same  staff  of  judges  was  still  retained  for 
all  three  courts,  with  the  chief  justiciar  at  their  head. 
Towards  the  end  of  Henry  III/s  reign,  the  three  courts 
received  each  a  distinct  staff,  and  on  the  abolition  by 
Edward  I.  of  the  office  of  chief  justiciar,  the  only  remain- 
ing bond  of  union  being  severed,  they  became  completely 
separated.*  Some  trace  of  their  ancient  unity  of  organi- 
zation always  survived,  however,  in  the  court  of  Ex- 
chequer Chamber  ;*  until  now,  under  the  Judicature  Act, 
1873  (36  &  37  Vict,  c,  66),  all  the  courts,  both  common 
law  and  chancery,  have  been  again  united  and  consoli- 
dated into  one  supreme  court. 

The  system  of  itinerant  justices,  or  justices  in  eyre  Itinenmt  justice] 
(=i«  itinere),  was  not  invented  by  Henry  II.,  but  its  Hcn*S*IL  *^ 
establishment  as  an  organized  and  permanent  institution 


'  The  three-fold  meamxig  of  the  words  Curia  Regis  should  be  borne  in 
mind.     They  were  used  to  denote  : 

(i).  The  Commum  ConcUium^OT  Common  Council  of  the  Realm,  com- 
posed of  the  king's  vassals : 
(2).  The  Ordinarium  Concilium^  the  select  council  for  judicial  as  well 

as  administrative  purposes  : 
(3).  The  Court  of  Kin^s  Jamch,  springing  from  the  limited  tribunal 
separated  from  the  last  by  Henry  II.  in  1178,  and  soon  after 
acquiring  exclusively  the  denomination  Curia  Regis. —  Hallam, 
Midd.  Ajges^  iL  435. 
'  From  a  very  early  period  every  kind  of  contrivance  was  resorted 
to  by  the  King's  Bench,  Common  Pleas,  and  Excheauer  to  enlarge  the 
jurisdiction  of  their  respective  courts.      The  King's  Bench  always  had 
cognizance  of  all  personal  actions  where  the  defendant  was  already  under 
the  custody  of  that  court.     By  a  legal  fiction  persons  not   actually  in 
custody  of  the  marshal  of  the  court  were  assumed  so  to  be,  in  order  to 
bring  them  within  its  jurisdiction ;  and  by  a  similar  legal  fiction  the  Court 
of  Exchequer,  though  by  its  constitution  precluded  from  hearing  conmion 
pleas,  gained  cognizance  of  them  by  allowmg  the  plaintiff  to  allege  that  he 
was  a  debtor  to  the  Crown  and  then  to  invoke  the  aid  of  the  court  to 
recover  from  the  defendant  what  would  enable  him  to  pay  his  debt  to  the 
Crown.    So  lonjg  as  the  judges  received  profit  from  fees,  Uiey  had  a  direct 
interest  in  drawmg  business  each  to  hb  own  court.   The  statutes  2  Will.  IV. 
c  39,  and  2  Vict  c  1 10,  at  length  put  an  end  to  these  fictions,  and  estab- 
lisbed  one  form  of  process — the  writ  of  summons— for  all  the  courts.* — 
Spence,  Eq.  Juris,  i.  14. 
*  The  Court  of  Exchequer  Chamber  exists  under  two  forms  : 

(i).  As  a  court  of  mere  debate^  into  which  causes  of  great  weight  and 
difficulty  may  be  adjourned,  before  judgment  is  given  upon 
them  in  the  court  below  (as  was  done  in  Calvin's  case,  2  St. 
Tr.  559).  The  court  is  then  composed  of  all  the  judges  of  the 
three  superior  courts,  and  sometimes  the  lord  chancellor  alsa 
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is  due  to  him.  As  early  as  the  reign  of  Henry  I,,  some  of 
the  justices  of  the  Curia  Regis  were  occasionally  appointed     I 
by  the  king  to  go  from  county  to  county  to  collect  the    | 
revenue  and  hold  pleas,  civil  and  criminal.^      Their  chief    | 
duty,  originally,  was  to  collect  the  revenue,  detennine 
disputes  as   to  the  amounts  payable,  and    detect  and 
punish   frauds   on   the  part   of  the   sherifTs    and  other     i 
fiscal  officers.*     But  they  also  supplied  the  place  both  of 
the  old  English  royal  progresses,  during  which  the  Idngs 
had  been  wont  to  hear  and  determine    complaints  of 
failure  of  justice  in  the  lower  tribunals,  and  of  the  annual 
courts  which  the  Conqueror  and  his  two  sons  held'de 
more'  at  Gloucester,  Winchester,  and  Westminster,  atthe 
three  great  festivals  of  the  year.     During  the  anaichy 
of  Stephen's  reign  the  provincial  visitations  had  ceased; 

(2).   kiaCoiiiio/Err^r: 

{a).  First  created  by  statute  31  Edw.  IK.  c.  12,  to  delernuM 
errors  from  the  commoQ  law  siite  of  the  Coait  of  Ex- 
chequer.    Composed  of  the  Lard  Cliojiccllor,  ind  Lad 
Treasurer,  and  the  justices  of  the  King's  Beadl  «»d 
Common  Pleas. 
{b).   A  second  Court  of  Exchequer  Chunber   was  erected  bf 
statute  37  Etiz.  c  8,  to  detennine  writs  of  emoT  (nm  tbt 
King's  Bench.     Composedof  thejusIicesortbeComim 
rieas  and  the  harons  of  the  Eichequer. 
Both  {a)  and  {b)  are  now  abolished. 
((.)    Tiie  fBurl^i-asreconslilur/d  by  i\Gto.W.axiA  I  Vm.Vi. 
c.  70,  s.  S.     Judgments  of  each  of  the  superkit  esuB 
of  common  law  {upon  proceedings  in  error  in  Uw  beil{ 
instituted)  are  subject  to  revision  by  the  judges  of  tbi 
other  tn'o  courts  sitting  collectively  ms  ■  court  of  emt 
in  the  Exchequer  Chamber. 
See    Stephen,    Commentaries,    iii.    438.       When  the    '  Snprene 
Court  of  Judicature  Act,  1873,' comes  into  operation,  the  JurisdictitM 
of  the  court  of  Exchequer  Chamber  will  be  merged  in  that  of  the  iie« 
Court  of  Appeal. 
*  Hardy,  Introduction  to  Close  Rolls,  p.  iiiv.  n. 
'  The  itinerant  justices  long  continued  to  be  employed  as  the  king'i 
agents  for  squeezing  money  out  of  the  people.    In  a  ^rcal  council  coDTened 
by  Henry  III.  in  1241,  the  baron.ige  complained  :  '  Non  ccssaTciunt  jniti' 
*  tiarii  itinerantcs  itinerare  per  omnes  panes  Angliae  tarn  de  placitis  foralM 

quam  de  omnibus  alils  placitis,  ita  quod  omnes  comitatus  Angliae  et  onniii 
hundreda,  civilates  et  liur^,  et  (ere  omnes  villae  graviter  amerdantir; 
unde  solummodo  de  illoitinere  hnbet  dominus  rci  vel  habere  debet  mut- 
mam  summum  pecuniae,  si  persolvatur  et  bene  coUigatur.  Unde  bcw 
dicunt  quod  per  lUa  amerciamenta  et  per  alia  auxilia  prius  data,  oano  dc 
regno  ita  gravantuT  et  depaupeiantur  quodparum  aut  nihil  habcnt  in  biab.' 
—Malt.  Paris,  582. 
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sentative  assembly ;  and  to  the  same  cause  U  also 
mainly  due  both  the  uniformity  of  our  commoa  law, 
and  the  repression  within  due  limits  of  the  local  feudal 
jurisdictions.' 

To  Henry  11.^  must  also  be  ascribed,  in  addition  to 
his  other  legal  reforms,  the  wide  expansion  and  r^ular 
establishment  of  the  system  of  Recognition  by  Swocn 
Inquest,  from  which  our  modem  trial  by  jury  is  lineally 
descended. 

The  origin  of  this  '  most  democrattcaJ  of  juridical 
institutions,'  the  cherished  bulwark  of  constitutionil 
liberty,  has  been  the  subject  of  much  learned  discuKuon, 
and  of  many  conflicting  theories.*  Mr.  Forsyth,  the 
learned  author  of  the  '  History  of  Trial  by  Jury,"  believes 
that  '  it  is  capable  almost  of  demonstration  that  the 
English  jury  is  of  indigenous  growth,  and  was  not  copied 
or  borrowed  from  any  of  the  tribunals  that  existed  oa 
the  Continent.'*  Professor  Stubbs,  adopting  in  the  main 
the  theory  of  Palgrave,  corrected  and  adjusted  by  the 

'  The  shire-moot  summoned  to  meet  the  itlaerant  judges  wax  &  axA 
more  complete  representation  of  the  county  Chan  the  ordinary  coaDtT  cdbI, 
which  at  Hime  period  between  the  reigns  d[  Henry  I.  and  Henry  III.  bcfu 
to  be  held  once  a  munlh,  like  the  court  of  the  hundred,  ioitead  dla^ 
twice  a  year  as  formerly.  '  The  great  franchises,  liberties,  and  miBoo 
which  by  their  tenure  were  exempted  from  shire-moot  and  hundred  vst, 
before  these  visitors,  on  equal  terms  with  the  frecbolden  of  the  gddabl^ 
as  the  portion  of  the  county  was  called  which  bad  not  fallen  into  tk 
franchises.  Not  even  the  lenanls  of  a  great  escheat  in  the  roni  hodi 
escaped  the  obligation  to  attend  their  visitation.  ...  A  writ  A 
Henry  III.,  issued  in  1231,  directs  the  summons  to  the  county  conit  to  be 
addr^sed  to  "archbishops,  bishops,  abbots,  pcioi^  earli,  baroiu^  kn^hn, 
and  freeholders ;  four  men  of  each  townshm,  and  twelve  burghen  of  Mck 
borough,  to  meet  the  justices."  ' — Sfubbs,  Const.  Hist.  p.  607. 

*  '  The  acts  of  the  couosellor  ore  frequently  ascrilied  to  the  saverH|Bl 
but  the  encomiast  and  the  detractor  both  agree  in  ascribing  the  "  MRKt" 
enacted  by  Henry  to  the  bent  of  his  own  mind.' — Palgiave,  Eng.  Ctm. 
i.  243. 

'  See  Forsyth,  Hist,  of  Trial  by  Jnry;  Bourguignon,  Mjmotre  mr  k 
Jury,  (who  despairingly  says,  '  son  origine  sc  perd  dans  la  nuit  de*  leinp*'): 
Palgrave,  English  Com mon wealth  ;  'iumer,  HisL  Anglo-Saaoot  i  Rami 
HisL  £t^.  l^w  (by  Finlason) ;  Meyer,  Orig.  et  Progrh  de«  InsL  IndiE. 
ii.  c.  li  ;  Gneist,  Self- Government,  i.  74,  sq.  ;  K.  Maurer  in  the  Kntixb 
Ueherschau,  v.  180,  33a,  sq.  ;  lirunncr,  Entstcbung  der  SchwUTsnidUc  1 
Stubbs,  Const.  Hist.  i.  395,  60S-613. 

*  Forsyth,  Trial  by  Jury,  p.  13. 
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recent  woric  of  Dr.  Bninner,  says :  *  The  truth  seems  to  be 
that  the  inquest  by  sworn  recognitors  is  directly  derived 
from  the  Frank  Capitularies,  into  which  it  may  have  been 
adopted  from  the  fiscal  regulations  of  the  Theodosian 
Code,  and  thus  own  some  distant  relationship  with  the 
Roman  jurisprudence.*^ 

Two  points  seem  to  be  clear:  (i.)  The  system  of 
inquest  by  sworn  recognitors,  even  in  its  rudest  and 
simplest  form,  appears  for  the  first  time  in  England 
subsequently  to  the  Norman  Conquest.  (2.)  Whether 
the  inquisitorial  system  be  regarded  as  a  modification  of 
the  old  English  judicial  institutions,  or,  with  far  greater 
probability,  as  an  importation  from  Normandy, — where, 
as  in  the  rest  of  France,  it  had  subsisted  from  the  Karo- 
lingian  times,— it  was  in  England,  from  the  first,  worked  in 
close  combination  with  the  previously  existing  procedure 
of  the  shire-moot ;  and  in  its  developed  form  of  *  Trial 
by  Jury'  is  distinctly  and  exclusively  an  English 
institution.' 

As  regards  criminal  trials,  we  do  indeed  meet  in  an  The  twelve 
ordinance  of  King  .^Ethelred  11.  (a.d.  978-1016)  with  hlS^l^^^t^ 
a  species  of  jury  of  accusation  clearly  analogous  to  our  ajuryofpresent- 
Grand  jury,  and  possibly  its  direct  progenitor.     In  the  SJS!°  ^"™*' 
gem6t  of  every  hundred  or  wapentake  the  twelve  senior 
thegns,  with  the  reeve,  were  directed  to  go  apart  and 
accuse,  or  as  we  should  say,  present,  on  oath,  all  whom 
they  should  believe  to  have  committed  any  crime.*   The 

*  Const  Hist.  i.  612. 

'  •  The  continuance  of  the  system  in  France  from  the  Karolingian  times 
and  through  the  Nonnaq  period  is  proved  by  Dr.  Bninner  in  his  work 
(Entstehung  der  Schwurgerichte).  The  most  curious  phaenomena  in  con- 
nexion  with  it  is  the  &ct  that  it  was  only  on  English  soil  that  it  gained 
much  development,  the  Norman  lawyers  seeing  themselves  rapidly  out- 
stripped by  those  of  England,  and  the  institution  withering  away  in  the 
rest  of  France  until  it  be^me  extinct.* — Ibid.  i.  614. 

*  '  This  is  the  ordinance  which  King  i^thelred  and  his  Witan  ordained 
as  "  frith- bot "  for  the  whole  nation,  at  Woodstock,  in  the  land  of  the 
Mercians,  according  to  the  law  of  the  English.'  *  III.  cap.  3.  .  .  .  And 
that  a  gemot  be  held  in  every  wapentake  ;  and  the  xii  senior  thegns  go 
out,  and  the  reeve  with  them,  and  swear  on  the  relic  which  is  given  them 
in  hand,  that  they  will  accuse  no  innocent  man,  nor  conceal  any  guilty  one.' 
^Select  Chart.  72. 


156  Admmisirative  System  under  the       \Qa. 

twelve  thegns  seem  to  have  performed  the  part  of  public 
prosecutors ;  but  the  fact  of  the  guilt  or  innocenceof  the 
accused  person  had  still  to  be  determined  by  compurga- 
tion, or  the  ordeal.  This  primitive  grand  jury  probaUy 
continued  in  use,  after  the  Conquest,  until  its  reconstitu- 
tion  by  Henry  IL,'  and  thus  the  criminal  jury,  although 
doubtless,  largely  influenced  in  its  later  development  by 
the  co-existence  of  the  inquest  by  jury  in  civil  mattet^ 
possesses  strong  claims  to  a  purely  indigenous  origia 
Growth  of  tAe  For  at  least  a  hundred  years  after  the  Conquest  the 

casM*"  ancient   mode   of  trial  by  compurgation,   ordeal,  and 

witness  continued  in  general  use,  concurrently  with  the 
wager  of  battle,  a  Norman  innovation  detested  by  tlK 
English,  and  at  length  gladly  laid  aside  by  the  Nonrniu 
themselves.  It  was  only  gradually  that  the  advant^esof 
the  principle  of  recognition  by  jury  in  its  application  to 
judicial  procedure  became  impressed  upon  the  minds  of 
both  rulers  and  ruled.  At  first  the  sworn  inquest  sccmsto 
have  been  chiefly  applied  to  matters  not  judicial,  suchtf 
the  laws  of  King  Eadward,*  the  Domesday  survey,'  the 
assessment  of  feudal  taxation  under  William  Rufus  and 
Henry  I.,  and  the  customs  of  the  church  of  York;  vHuck 
the  latter  monarch,  in  1106,  directed  five  commissjonen 
to  ascertain  by  the  oath  of  twelve  of  the  citiwni.* 
There  are,  however,  equally  early  instances  of  strictly 
legal  matters  being  decided  by  the  recognition  on  oath  of 
a  certain  number  of '  probi  et  legales  homines '  selected 
from  the  men  of  the  county  to  represent  the  neighbour 


'  Chron.  Ang.  Sax.  ad.  ann.  1124.  .  .  .  'After  S.  AitdTcw'iBtt 
before  Christmas,  Ralph  Basset  [jusliciar]  and  Ike  Ung't  tA/gni  bdd  I 
'  gi^wilenemol '  al  Hundehoge  in  Leicestershire,  and  ihefe  huiged  lo  *B9 
thieves  as  never  were  before,  that  was  in  that  little  while,  Altogetbcf  *■ 
and  forty  men  ;  and  six  men  were  deprived  of  their  eyes  and  cnuscidHtA' 
The  Pipe  Roll  of  31  lien.  1.  contains  numerous  references  to  the  '  jafito 
and  '  juralores '  of  the  shire  and  hundred  courts.  Under  one  or  the  (As 
of  these  names  the  jury  of  presentment  may  probably  have  been  btdiawl 

'  Supra,  p.  67. 

'  Supra,  p.  56, 

*  Thoroton,  Notlinghamsliire,  iii.  77,  <i/W  Stubbs,  Const.  Hilt,  i  611 


ate  of  the  lands  in  the  time  of  King  E.nJivard.' 
e  proceeding  is  directed  with  reference  to  the  riyhts 
2  monks  of  Ramsey  in  an  extant  writ  of  Wilham 
i  directed  to  the  Sheriff  of  N'orthamptonshirc.- 
of  the  most  marked  of  these  early  instances  of 
ro6i  vicini  being  summoned  as  a  jury  for  judicial 
ises  occurs  in  the  reign  of  Henry  I.  A  writ  was 
issed  in  the  name  of  William  the  j^theling  to  the 
Xi  of  Kent,  requiring  him  to  summon  'Hamo  the 
of  Vital,  and  the  probi  vkini  of  Sandwich  whom 
o  shall  name,  to  say  the  truth '  respecting  the  free- 
from  toll  of  a  vessel  belonging  to  the  Abbot  of  St. 
istine's,  which  seems  to  have  been  seized  for  non- 
lent  of  dues.  By  a  subsequent  writ  the  sheriff  was 
:ed  to  restore  the  vessel  to  the  abbot,  according  to 
erdict  or  recognition  of  the  goodmen  of  the  county 
,t  recc^itum  full  per  probos  homines  comitatus').' 
y  n.  applied  recognition  by  jury  to  eveiy  description 
siness,  fiscal  and  legal,  and  henceforth  down  to  the 
of  Edward  I.  it  was,  in  particular,  the  most  usual 
inery  employed  for  the  assessment  of  taxation.* 
e  use  of  a  jury,  both  for  criminal  presentment  and 
inquest,   is   mentioned   for  the   first   time  in  our  EarliMim 
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Consiiiution  of    statute  law  in  the  Constitutions  of  Clarendon.    The  wit 
CurendoD,  ......  .,,,         ,  ... 

A.D.  1164.  in  which  thejury  IS  therein  referred  to  seems  to  imply  that 

it  had  already  grown  into  general  use  and  favour.   When 

no  one  could  be  found  to  accuse  a  powerful   layman 

amenable  to  the  bishop's  jurisdiction,  the  sheriff,  at  the 

bishop's  request,  was  directed  to  'swear  twelve  lawful 

men  of  the  neighbourhood  to  tell  the  truth,  according  to 

their  conscience,'  and  the  same  statute  declared  that '  by 

the  recognition  of  twelve  lawful  men,'  the  chief  justice 

should  decide  all  disputes  as  to  the  lay  or  clerical  teniue 

of  land.» 

Heniy  ll.'s  '^  was  in  the  Grand  Assize'  (the  exact  date  of  whkh  ii 

Grand  AuiK       unknown)  that   the   principle  of  recognition    by  juy, 

having  gradually  grown  into  familiar  use  in  various  dvil 

matters,  was  applied  by  Henry  11.,  in  an  expanded 

and  technical  form,  to  the  decision  of  suits  to  try  tiK 

right  to  land.    It  is  described  by  Glanvill  as  a  rojral 

boon  conferred  on   the   people,  with  the  counsel  and 

consent   of  the   'proceres,'  to  relieve  freeholders  from 

the  hardship  of  defending  the  title  to  their  lands  by  the 

Procedure.  doubtful  issue  of  trial  by  battle.'     By  the  grand  assite 

the  defendant  was  allowed  his  choice  between  wager  of 

battle  and  the  recognition  (/>.,  knowledge)  of  a  juiy  of 

twelve  sworn  knights  of  the  vicinage,  to  be  elected  bf 

four  other  sworn  knights  of  the  vicinage  summoned  for 

that  purpose  by  the  sheriff. 

'  Su/<ra,  p.  90. 

'  Assisa^Slalute  or  Ordinance.  The  recognition  by  juron  wu  oJM 
anasiisebecauseil  wBSeslablLshedby  an  assisa  or  statulc  of  HenrylL.lk 
text  of  which,  however,  has  not  been  pre^rved.  Il  secou  to  but  bM 
called  '  Magna '  from  the  importance  af  the  questions  to  be  decided  imlB 
it  and  the  superior  station  of  the  milites  who  were  to  compose  the  jniy.  Ik 
'  mililes '  were  QOI  always  actual  knights,  Init  they  must  hiTC  puiHJwi 
landed  property  sufficient  to  render  them  legally  compellable  to  Uke  Ik 
degree  of  knighthood  or  pay  a  fine.  In  ancient  times  the  word  'nilct'i* 
in  fact  aliuost  synonymous  with  'gentlecoan'  now. — Fortyth,  Tihl  If 
Jury.  453' 

*  '  Kt  autem  Magna  Assisa  regale  quoddam  beneficium,  i 
cipis  de  consilio  procerutn  populii  indullum,  quo  vitae  honuuimi 
inlegrilali    lam   salubriler    consulilur,    hI  in  jurt  quod  quit  in 
tttttmaite  pesiidrl  mmendii  dtulli  castim  dttlhum fotiiHl  h^mmtti 

'•'-  »ai, D  •  --^    *-  • - 
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with  four  lawful  men  from  each  township,  should  be 
sworn  to  present  all  reputed  criminals  of  their  district  is 
each  county  court  The  persons  so  presented  were  to  be 
at  once  seized  and  sent  to  the  water  ordeal.^  This  was 
simply  a  reconstitution  or  revival,  in  an  expanded  form, 
of  the  old  English  institution  anal<^ous  to  a  grand  jury, 
which,  as  we  have  seen,  had  existed  at  least  since  tbe 
time  of  King  jEthelred  II. 

By  the  Articles  of  Visitation  issued  under  Richard  Lin 
1 194,  as  instructions  to  the  itinerant  justices,  the  electioo 
and  constitution  of  the  jury  of  presentment  established 
by  Henry  II.  was  further  reprulated  and  assimilated  to 
the  system  already  in  use  for  nominating  the  recognitor 
of  the  grand  assize,*  From  this  developed  jury  of 
presentment  our  present  Grand  Jury  has  historically 
descended.* 

The  establishment  of  this  system  of  presentment  and 
ordeal  for  all  criminal  cases  had  the  effect  of  abolishii; 


'  Assiie  of  Clarendon,  Select  Chart.  137.  Even  those  who  soicessftllr 
passed  thrau(;h  Ihe  ordeal  were  to  abjure  the  kingdoro  withia  eighl  di)^ 
as  being  of  evil  cliaracler  by  the  teslimonj'  of  the  neighbourjiood, 

'  Forma  frocnlttidi  in  planlii  Cerenae  R/s's.  In  primis  clieendi  nal 
quatuor  milites  de  tolo  comitalu,  qui  per  sacramentum  suuin  etiguit  dm 


idredis  vel  Wipenticcsi 
Hundredo  vel  Wapenuau.'— 


I'egalcs  milites  de  quolibet  Ilundrcdo  vel  Wapenlacco,  et  illj  duo 
super  sacramentum  suum  x  milites  de  singulis  Hundredis  vel  A 
vet,  si  milites  defucrint,  tt^los  et  liberos  liomines,  ita  (|uod  illi 

tespondeant  de  omnibus  capilulis  d"  ■-    ■'---'--■ '  — 

Iloveden,  iiL  zin  ;  Select  Chart.  351. 

*  In  the  course  of  lime  the  clement  of  popolar  election  in  the  modr  i 
nominating  Ihe  grand  juiy  was  entirely  eliminated.     Under  the  prewl 

Srand  jury  system  twenty-four  freeholders  of  the  coonty  arc  summoned  bj 
le  sherilt  Of  these,  a  certain  number,  varying  from  twelve  lo  twnir 
three,  are  sworn,  and  having  been  previously  instructed  in  the  irtida 
of  inquiry  by  a  '  charge '  from  Ihc  judge,  withdraw  to  examine  indictmoa 
and  hear  privately  the  evidence  for  the  prosecution  only.  If  tweln  « 
satisfied  of  the  truth  of  the  accusation,  the  grand  jury  find  '  a  true  bill  'and  Ik 
prisoner  is  then  put  on  his  trial  in  open  court  before  a  judee  and  tmh* 
petit  jurymen.  If  not  satisfied,  the  grand  jury  find  '  no  true  bilL"  Thii  k 
termed  '  ignoring  '  the  bill,  from  the  word  '  ignoramus,'  which  *nt  fa* 
merty  endorsed  on  it.  A  famous  historic  case  of  '  ignoramus  '  ocnundta 
the  trial  of  Lord  Shaftesbury  for  high  treason  in  t68l,  when  the  gtirf 


for  monler  against  Governor  Eyre. 


^    .  768.     
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the  ancient  practice  of  compurgation  by  the  oath   of 
friends,  'the  manifest  fountain  of  unblushing  perjury.'^ 

In  the  year   1215,  ordeal  was  abolbhed  throughout  Oidod 
Christendom  by  the  fourth  Lateran  Council ;  and  there  •^^'<**^- 
remained  only  in  England  the  grand  jury  and  the  com- 
bat.    But  the   combat   was   not   applicable   unless   an  The  oom!»t  not 
injured   prosecutor,   or   'appellant/    came    forward    to  ^^/^^**^ 
demand  it ;   and  as  the  grand  jury  was   found  inade- 
quate to  secure  perfect  justice  the  practice  (which  had 
been  introduced  even   before   the  abolition  of  ordeal) 
gradually  grew  up  of  allowing  a  second  or  petit  jury  to  Petitjuiy 
affirm  or  traverse  the  testimony  of  the  first  act  of  inquest-  **^'«>"'***^- 
men.     This  became  the  general  usage  in  the  reign  of 
Henry  III.     Still  for  a  long  time  no  prisoner  was  com-  p^ing  ^j^c  ct 
pellable  to  plead,  that  is,  he  might  refuse  to  be  tried  by  *^'"«- 
the  jury ;  but  in  this  case  he  was  remanded  to  prison, 
and  from  the  date  of  the  Statute  of  Westminster  I.  (3 
Edward  I.)    was   liable    to  the  barbarous  punishment 
called  peine  forte  et  dure,  which  was  only  abolished  so 
late  as  the  reign  of  George  III.* 

It  is  important  to  bear  in  mind  that  in  trial  by  jury  as  Difference 
permanently  established,  both  in  civil  and  criminal  cases,  ^5^  ^^ 

r  J  f  f   anaent  and 

by  Henry  II.,  the  function  of  the  jury  long  continued  modem  jury, 
very  different  from  that  of  the  modern  tribunal     The 
jurymen  were  still  mere  recognitors,  deciding  simply  on 
their  own  knowledge  or  from  tradition,  and  not   upon 


^  In  boroughs,  (whose  charters  exempted  them  from  the  jurisdiction  of 
the  county  court,)  compurgation  was  retained  some  time  longer.  In  the 
civil  action  of  debt,  it  lingered  on  t<5  a  recent  period.  The  defendant,  in  an 
action  of  debt,  was  allowed  *  to  wage  his  law,'  that  is,  to  deny  upon  oath  the 
debt,  and  vouch  eleven  compurgators  in  support  of  his  credibilitv.  The 
consequence  of  this  was  that  plaintiff  avoided,  when  they  could,  that  form 
of  action,  for  as  Sir  Edward  Coke  says  of  his  own  time,  *  Men's  consciences 
do  grow  so  large  (specially  in  this  case  passing  with  impunity)  as  they 
choose  rather  to  bring  an  action  upon  the  case  upon  his  (the  defendant's) 
pomise,  wherein  (because  it  is  trespass  sur  U  case)  he  cannot  wage  his 
law,  than  an  action  of  debt. '—Co.  Litt  295,  b.  The  defendant  himself  was 
sworn  defidditaU^  and  the  eleven  t/Qisxi\txj^\.QT^de  credulUate. — Fors3rth,  82. 

'12  Geo.  III.  c.  20.  For  an  account  <A  ^^  peine  forte  et  dure^  see  Reeve, 
Hist.  English  Law,  and  Stephen,  Com.  iv.  476. 
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evidence  produced  before  them  \  and  it  was  for  thti 
reason  that  they  were  always  selected  from  the  hundred 
or  vicinage  in  which  the  question  arose.^ 

The  later  development,  common  to  the  civil  and 
criminal  jury  alike,  by  which  the  jurors  gradually 
changed  from  witnesses  into  judges  of  fact,  the  proof  of 
which  rested  exclusively  on  the  evidence  of  others,  has 
now  to  be  considered.  We  have  seen  that  it  was  neces- 
sary that  twelve  jurymen  should  concur  in  their  verdict, 
and  this  result,  in  civil  cases  at  least,  was  procured  bjr 
'  afforcing'  the  jury,  that  is,  adding  other  recognitors  from 
the  vicinage  who  were  acquainted  with  the  matter.  B«t 
the  difficulty  of  procuring  a  verdict  of  twelve,  caused  for 
a  time  the  verdict  of  a  majority  to  be  received.  In  the 
reign  of  Edward  III.,  however,  the  necessity  for  an  unani* 
mous  verdict  of  twelve  was  re-established. 

Under  Henry  III.  special  witnesses  (such  as  the  wit- 
nesses to  a  deed)  wcte  sometimes  summoned  togetbcf 
with,  and  formed  part  of,  the  jury. 

In  the  Year  Books  of  23rd  Edward  III.  menticxi  ii 
made  of  witnesses  being  adjoined  to  the  jury  to  give  them 
their  testimony,  but  without  having  any  voice  in  Ae 


'  'Trial  by  jury,  according  to  the  old  English  law,  was  a 
essentially  diflercnl  from  the  modero  tribunal,  still  bearing  the  same 
by  which  it  has  been  replaced  ;  and  whatever  merits  belonged 
original moile  i)f  judicial investigation^and  they  wcregreat  andnnqi. 
able,  though  accompanied  by  many  imperfections — tnicti  beneflls  aie  l.. 
be  exactly  idemihcd  with  the  advantages  now  resultin);  fnun  the  trM 
Inilwark  of  English  liberty.  Jurymen  m  the  present  day  are  trieii  0?  Ac 
issue :  Ihey  are  indivitluals  who  (bund  their  opinion  upon  the  eridon 
whelher  oral  or  written,  adduced  before  Ihem  ;  and  the  verdict  delnori 
by  them  is  their  iteclaralion  of  the  jndgnienl  which  they  hare  fonned.  tt 
the  ancient  jurymen  were  not  impanelled  to  examine  into  the  ciedibilitjt' 
the  evidence  1  the  question  was  not  discussed  and  argued  before  iboi: 
they,  the  jurymen,  were  the  witnesses  themselves,  and  the  rerdict  imj  ab- 
stantialty  the  examination  of  these  witnesses,  who  of  their  o*m  hnoii-kdn 
and  without  the  aid  of  other  testimony,  afforded  their  evidence  rcspectiif  tk 
facts  in  question  to  (he  best  of  their  belief.  In  its  primitive  form  a  tiui  t* 
jury  was  iberefore  only  a  trial  by  witnesses ;  and  jur^cn  were  disofr 
i;nished  from  any  Other  witnesses  only  by  customs  which  impnse>d  npaubcB 
ihe  obligation  of  an  oath  and  regulated  their  number,  aiid  which  ptetciibai 
iheir  isnlt  and  defined  Ihe  lertitorial  qualilicalions  from  whence  tbers^ 
Iflined  their  degree  and  inHacnce  in  society.' — Palgrave,  Eng.  Coa.  'i.i\> 
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rt.     This  is  the  first  indication  of  the  yxry  deciding 

dence  formally  produced  in  addition  to  their  own 

edge,   and   forms   tlu  connecting  link  between   the 

t  and  tlie  modem  jury^ 

\y  in  the  reign  of  Henry  IV.  a  further  ad\-ance  was  Temp.  Hevjiv. 
All  evidence  ^as  required  to  be  given  at  the  bar  ^  ^^ \mU^ 
court,   so  that  the  judges  might  be  enabled  to  emit. 

Je  improper  testimony. 

»m  this  change  flowed  two  important  consequences : 


rom  the  exercise  of  control  on  the  part  of  the 
s  sprang  up  the  whole  s>'stem  of  rules  as  to  cvi- 
.  (2)  The  practice  of  receiving  e\-idence  openly 
e  bar  of  the  court  produced  a  great  extension  of 
iuty  of  an  advocate.  '  In  earlier  times,'  sa^-s  Mr. 
:ie,^  *  — upon  criminal  as  well  as  civil  inquiries — the 
after  they  had  been  sworn  and  merely  charged  by 
ourt  as  to  the  points  at  issue,  retired  to  consult 
tier  in  secret  without  hearing  either  viitnesses  or 
el  at  the  bar.  But  now  the  scene  vi-as  totally  changed ; 
sses  were  examined  and  cross-examined  in  open 
;  the  flood-gates  of  forensic  eloquence  were  opened, 
'uU  scope  given  to  the  advocate  to  exercise  his 
uity  and  powers  of  peisuasion  on  the  jurors,  to 
s  discretion  the  power  of  judging  on  matters  of  fact 
low  intrusted.' 

the  treatise  of  Chief  Justice  Fortescue, '  De  Laudibus  r^.  Wtmy 
m  Angliae,'  written  soon  after  the  year  1450,  we  ^  ^LlT^ 
clear  evidence  that  the  mode  of  procedure  before  pcaoit : 
\  by  viva  voce  evidence  was  the  same  as  at  present.* 
t  juries  were  still  for  a  long  time  entitled  to  rely  on  Bat  ttiO  otitkd 
own  knowledge  in  addition  to  the  evidence.     In  JJir^kli^IIriedgc; 
first  year  of  Queen  Anne,  the  Court  of  Queen's 
h  decided  that  if  a  jury  gave  a  verdict  of  their  own 


tence,  Eq.  Juris.  L  129. 

iw  Review,  No.  ir. 

ntescae,  De  Land.  Leg.  Ang.  c  26 ;  Halkuii,  MkkL  Ago,  ii.  402. 
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Down  to  reign 
of  George  I. 


Kule  as  to 
Venue. 


Writ  of  Attaint. 


Abolished  temp, 
George  IV. 


knowledge,  they  ought  so  to  inform  the  court,  that  they 
might  be  sworn  as  witnesses.  This,  and  sT  subsequent 
case  in  the  reign  of  George  L,  at  length  put  an  end 
to  all  remains  of  the  ancient  functions  of  juries  as  re- 
cognitors.^ 

In  the  same  way  the  ancient  rule  requiring  jurors  to 
be  returned  from  the  vicinage  or  hundred,  which  arose 
when  jurymen  were  themselves  the  witnesses,  was,  after 
various  modifications,  abolished  in  all  civil  actions  in  the 
reign  of  George  11.,^  and  it  was  directed  that  jurors 
should  be  summoned  from  the  body  of  the  county. 

While  the  jurymen  were  mere  recognitors,  or  wit- 
nesses, if  they  gave  a  wrong  verdict,  they  must  usually 
have  been  guilty  of  perjury.  Hence,  at  common  law, 
they  became  liable  to  the  writ  of  attaint,  which,  in  the 
time  of  Henry  II.,  was  restricted  to  pleas  of  assize  only, 
(Novel  disseisin,  &c.),but  w'as  afterwards  by  various  sta- 
tutes extended  to  '  every  pica,  real  as  well  as  personal* 

In  attaint  the  cause  was  tried  again  by  a  jury  of 
twenty-four.  If  the  verdict  of  the  second  jury  \^ 
opposed  to  that  of  the  first,  the  original  twelve  jurors 
were  arrested  and  imprisoned,  their  lands  and  chattels 
were  forfeited  to  the  king,  and  they  became  for  the 
future  infamous.  At  a  later  period  other  severities  were 
added  to  the  sentence.* 

After  the  jury  became  distinct  from  the  witnesses, 
attaint  gradually  fell  into  disuse.  Sir  Thomas  Smith, in 
1583,  says  attaints  were  'very  seldom  put  in  use.'*  In 
1757,  Lord  Mansfield  said  *  the  w^rit  of  attaint  is  now  a 
mere  sound  in  every  case;'^  but  it  was  not  legally 
abolished  till  the  reign  of  George  IV.'' 


*  Spcnce,  £(].  Juris,  i.  130. 

*  4  c\:  5  Anne,  c.  16,  and  24  (ico.  II.  c.  iS. 

*  34  Ivhv.  III.  c.  7.     An  attaint  lay  in  civil  cases  only.     Bushell'i case, 
6  Slate  Trials,  999  ;  Hawkins,  Pleas  Cr.,  bk.  i.  ch.  72,  s.  5. 

^  Broom,  Constitutional  Law,  154. 

*  Smith,  Commonwealth  (ed.  1635),  iii.  ch.  2,  p.  207. 

*  Bright  7).  Eynon,  I  Burr.  393. 
7  6  Geo.  IV.  c.  50,  s.  60. 
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full  and  manifest  evidence  and  against  the  direction  of 
the  Court,'  Chief  Justice  Vaughan  held  the  ground  to  be 
insufficient  and  discharged  the  prisoner, 
Cenernlverilicts.  In  hts  judgment  in  this  case  Chief  Justice  Vaughin 
was  led  to  affirm  the  legal  right  of  the  jury,  without  the 
direction  of  the  judge,  to  find  a.  general  verdict  incrimioal 
cases,  that  is,  to  determine  not  only  the  truth  of  tlK 
facts,  but  their  quality  of  guilt  or  innocence.*  Thi) 
question  came  up  again  with  reference  to  the  law  of  libd 
In  the  Trial  of  the  Seven  Bishops,  in  1688,  the  jutya*- 
scrted  their  right  to  decide  upon  the  purport  of  the  libel 
but  subsequently  in  the  trial  of  the  printers  of  the  'North 
Briton'  in  1764,  Lord  Mansfield  ruled  that  it  was  the 
province  of  the  court  alone  to  judge  of  the  criminality  of 
a  libel,  a  doctrine  wholly  subversive  of  the  right  of  juriei 
This  doctrine,  after  being  both  assailed  and  maintainoJ 
for  a  long  time,  was  at  length  reversed,  in  oppo^tioD  to 
all  the  judges  and  chief  legal  authorities  of  the  time,  by 
the  passing,  in  1792,  of  Fox's  Libel  Act  (32  Gca  Ill.c 
60),  which,  in  the  form  of  a  declaratory  law,  enacted 
that  the  jury  may  give  a  general  verdict  of  guilty  or  net 
guilty  upon  the  whole  matter  put  in  issue.' 
The  King**  After  the  old  Curia  Regis  had  been  permanently  split 

^Hplium  up  into  the  three  separate  courts  of  King's  Bench,  Coo- 

nion  Picas,  and  Excliequer,  each  under  its  own  chief, tbt 
ancient  personal  jurisdiction  of  the  king  still  continiied 
to  be  exercised  by  him  in  his  Ordinary  or  Pri\y  CoundL' 
not  only  as  an  upper  court  of  appeal,  but  as  a  direct 
court  of  royal  justice  in  all  cases  which  had  not  beo 

'  SiMc  Trinls,  vi.  1013. 

=  See  Sir  Krskine  May,  Const.  Hiit.  ii.  aS3-36j. 

'  The  tenn  '  Privy  Council '  ilocs  no!  appear  \o  h«Te  been  n*ed  BO 
niter  the  reipn  of  Iteniy  Vt.;  Ihe  fonnct  style  wis  'ordinal;'  o«  '(• 
liniml'  cnuiicil.  ItuI  a  tliiiiinclion  was  olivnn  midc  acooraiac  u  dt 
nnlurc  of  the  liitsineis ;  sabJMts  of  pareir  political  ddibentioB  kM  ' 
jinvc  iicvn  iliscusmil  liy  the  great  olliccis  of  ilale,  or  a*  we  ibodU  iw^  ' 
ihe  miniitcn,  atone,  without  the  pnoence  of  Ihe  Judaea  or  oIIki  M 
inemlwn  of  the  i>>Hi'^f  mm  mdinari-m.  They  tbrmed  therefore  in  inia" 
council  >if  cwcTiimcnl,  in  some  itspccU  aiuiIci);o<u  to  the  modem  <ibiiA 


Fox'i  Libel  Act. 


v.]  A's-rmjM  amJ  PMZ^tXiX  Kzm^ 


t*a^    -w      m-^^     *  •>  .A       -^.^J.^^—  ■  Mli*  >'•       ~^     Mil     *  I  afc    a       -        *^^^  .      I  ~  ■!  fc  ~       ^  *«*       ■»■*.  »^ 

purpose  diiTere::!  cianbers  xbcd  :i?  pa  A'y  sraan^  viizi 
the  Star  Chiniber.  Iz  Ck^nJhn  £a  Ez^zl::^  :*  5ce^;Tj 
mentf^sed  in  the  r^caris  ct  Edviri  III  s  riEicii*     Tii 


■     •"'*■* 'ST 


jx>wei?  exercised  by  tie  Cc*cdc£1  '■^erc  zziisc  actassn'^  ]^ 
and  indeed  fndcdnhe-   It  "■"as  tbt  iia^  *  jCiorrn^  raznz; 
of  adWce  in  a^  ^r.nTrers  c*t  r*     ^"r-^ 
discussed,  ar.d   retzftt«J   ro   tr-^  rr:c 
number  of  petfticcs.  -aiici  irere  rccsCiriJv 
sented,  prayir:^  for  relief  Ea  -•'iri:-.::*  fitters  :c  -ijfi 
cc<niizance :  *   it  cxerdsed  bv  itsdi.  :r  rr 
w-ith  the  Lorjs*  boisse  in  PirliirDciz: 
diction  in    casses    bc*th    civil    22c    cr"":-':;! 
matters  of  a  temporaiy.  parrii'.,  c€  cccrsLrarhTt'j 
important  nature,  assciDcd,  \rf  isswirsj  criimzice?  Cisrr^ 
mg  the  force  of  starjies.   ihe   exgcise   cc    jgpiT.fr^g 
powers. 

As  regards  the  parriai'.ar  descriporc  oE^  jari-rir'  bssE- 
ness,  ci\-il  and  criminal,  dispensed  cc  by  the  cjcrcT  hi<ijil 
we  have  seen  that  Henry  IL  in  1 175  had  cccsdrsrec  i: 
a  court  of  appeal  for  all  scch  causes  as  tbe  <xx''.'^srj 
judges  should  be  incapable  of  dctemiinir:^.*  Tbc  ccisjcj 
also  exercised  a  convenient  aikd  sal-tary  j-risiiktkc  sa 
cases  of  injury  and  oppressaoa  mhere.  fricn 
ness  of  the  onence,  the  rank  or  p:wcr  c€  the  defe 
popular  riots,  or  other  cause,  it  was  likely  thai  a  ish 
trial  in  the  inferior  courts  could  doC  be  cbcai^sc.  cr  that 
the  process  of  the  courts  would  be  resisted  by  fccwsc 


*  Sir  H-  Xkobs,  Preffcce  to  PnoeeEag^  ci  Pmr  Ciroadi,  7- 
'  31  Edw.  HI.  St.  I,  c  12 ;  Speaoe,  £*^.  J=».  I  SJa 

*  The  gexiexal  narcnc  cf  these  pecitxxss  z^^Kaos  fr jn  :*i 
CooxKal  which  have  been  preserred  :  *  Sae  ax  Connie  Lxw  :  s^  'rv 
ordinary  writ) ;  '  sae  in  Clkuoery '  i^/i,  bcisee  :bc  ji-ijIi  ^  ■  cTicsirc  Isw 
coaitbeld  befcve  the  cfaanoelxir- ;  *  to  he  beard  beiare  :be  Grex:  C.3ank:£  : ' 
'  a  writ  OD  the  sabjeci  shall  be  desfoidied  cot  of  Cbaacerr  ;  *  *  m  rsaeij 
shall  be  proTided/  &c — Haxdr,  Introd.  to  Cloae  RouSi»  p.' 

*  SatprOj  p.  15a 
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The  rapine  and  oppression  committed  by  the  aristocracy 
during  the  middle  ages  frequently  called  for  the  inter- 
position of  this  paramount  authority.'  Further,  where  a 
person  was  suffering  imprisonment  by  the  process  of  an 
inferior  court,  the  double  remedy  of  a  subpoena  against 
the  pursuing  party  and  a  writ  of  Itabtas  corptis  cum  aiusa 
(by  which  the  cause  itself  and  the  body  of  the  defendant 
were  brought  to  be  dealt  with  by  the  council)  was  some- 
times given.'  The  council  had  also  the  power  of  issuing 
writs  into  ail  special  jurisdictions  or  franchises,  such  as 
Wales  and  Ireland ;'  and  the  poor,  in  theory  at  least 
were  the  objects  of  its  special  care.* 
Rise  of  the  In  the  exercise  of  its  judicial  functions,  the  'concilium 

i^S^rtion.'  ordinarium '  appears  to  have  been  generally  presided  over 
by  the  Chancellor,  who,  until  the  reign  of  Edward  Ill- 
was  always  an  ecclesiastic  of  high  dignity,  and  as  keeper 
of  the  king's  conscience  was  peculiarly  entrusted  with 
the  duty  of  redressing  the  grievances  of  the  king's  sub- 
jects. This  great  officer,  independently  of  his  connexion 
with  the  council,  exercised  an  ordinary  legal  jurisdiction 
of  much  importance.^  But  in  the  reign  of  Edward  I.  we 
begin  to  perceive  signs  of  the  rise  of  the  extraordinary 
or  equitable  jurisdiction  of  the  Chancellor.  This  monarch 
was  wont  to  send  certain  of  the  petitions  addressed  to 
him,  praying  extraordinary  remedies,  to  the  Chancellor 
and  Master  of  the  Rolls,  or  to  either  separately,  with 


'/ 


^ 


'  In  ihc  articles  for  the  regulation  of  (he  Council  agreed  to  in  Pailii- 
ment  8th  Henry  VI.  we  read  :  '  Ilem,  that  allc  Ihe  billcs  tliat  comprclKod 
matters  tenninable  itle  the  common  lawe  shall  be  FCmitted  (her  to  be  d^ 
tcrmincci ;  but  if  so  be  that  the  discretion  of  the  counscill  fde  U  ^-^ 
myghl  on  lAe  eiu  syde  and  unmyskt  on  Ihal  other,  or  elles  other  caiue  re- 
Eonuble  yal  shal  move  him.' — Rot.  Pari.  iv.  343;   tiallam,  Midd.  Agt* 

iii.  14s. 

*  Palgrave,  Essajr  on  the  Jurisdiction  of  the  King's  Council,  90,  134. 

*  Ibid.if.  19. 

*  Rot,  Pari  iv.  201. 
On  the  chancettor's  ordinary  jurisdiction,  see  Spence,  Eq.  Juris.  L  3J6. 

The  proceedings  were  by  common  law  process  ;  but  as  the  chancellor  haJ 
BO  authority  to  summon  a  jury,  issues  ol  Tact  were  remilied  lor  trial  to  the 
Court  of  Kmg's  Bench. 
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ions  to  give  such  remedy  as  sbcxild  ^coeur  t:-  re 
lant  to  honest\-  (or  equin-,  hcmsz^ti  *   Ehirrr^  ibi 
of  Edward  II.  the  jurisdicdoo  ci  Xhi  C-:K:r:   :c 
:ery  was  considerably  extended,  asd  tbtrt  ccr^r? 
:nt  and  familiar  mention  of  the  *  cc-csattaic.  cm- 
ae.'  *     Under  Edviard  1 1 L  the  equhabue  J  -inscirriic 
2   court  was  frequently  invoked.     By  •  ccifiilLe 
iction '  we  are  to  understand  <to  quocc  tht  ^'iris 
rd  Campbell)  *  the  extraordinary-  iatenercjcs  :c  tbi 
cellor,  without  common-law  process  c  r  re;^*rd  tz  lijt 
ion-law  rules  of  proceeding,  upon  the  petfSic  ;c  a 
grieved  who  \^'as  without  adequate  nesKcy  Ez  a 
of  common  law;  whereupon  the  opjxrsire  F«^? 
compelled  to  appear  and  to  be  fYarrrrfi    tcba* 
•nally  or  upon  written  interrogatories :  aai  tnriis^zcc 
I  heard  on  both  sides,  wthout  the  izterposstizc  af 
y,  an  order  was  made  siOindum  sputw,  a  x-nfi, 
I  was  enforced  b>-  imprisonment.    S-ch  a  j^risdJc- 
lad  belonged  to  the  Aula  Rtgia,  and  was  jic:^  eitr- 
by  Parliament ;  and  when  Parliament  was  rr:c  fr:- 
by  the  king's  ordinary*  council    .     .     .     .     Tz 
I  the   circuity  of  appKing  to  Parlianoerxt   cc  tbt 
cil,  the  petition  was  ver^*  sooo, in  mary  1***^^^"^^ 
essed  originally  to  the  Chancellor  himse'.f ' 
it  the  Council  and  the  Chancellor,  not  conterrt  whi 
admitted  sphere  of  action,  unconstitutionally  a>-  "*  ^^  " 
id  original  jurisdiction  in  cases  cognizable  at  o:':nrj:^  n*=:xB.  1  ^nt 
In  direct  violation  of  the  liberties  guarantetd  b^/  tJit 
t  Charter,  men  were  arbitrarily  imprisoned  whiirit 
egal  process  of  indictment  or  presentment,  aad  ti:*ir 
5  seized  into  the  king's  hands     During  the  re:^-  "A 
ard  III.  a  series  of  statutes  were  passed,  in  ar^^^er 
e  repeated  complaints  of  the  Commons,  restTaizin^ 


*  Spence,  Eq.  Jari&  L  335. 

'  Lord  Campbell's  Cbanodlors,  L  204. 

»  Ibid,,  t  7. 


lyo  Administrative  System  under  the        fC* 

AsericBor  these  illegal  invasions  by  the  council  upon  the  rights  of 

Statutes  passed  "     ,  ,  ,  .^  ,       ,  .    t-  j         j  m 

in  restraint  of      property  and  personaluberty.     In  the  5th  h.awara  III. 

""=9.1!""^''         it  was  enacted  that  'no  man  from  henceforth  shall  ix 

and  Chnnceiy. 

attached  by  any  accusation,  nor  forejudged  of  life  or 
limb,  nor  his  lands,  tenements,  goods,  or  chattels  seired 
into  the  king's  hands,  against  the  form  of  the  Great 
Charter  and  the  law  of  the  land.' '  Twenty  years  later 
(25th  Edw.  III.)  the  commons  again  petitioned  against 
the  illegal  proceedings  of  the  council.  Receiving  a  some- 
what unsatisfactory  reply  from  the  king,  they  repeated 
their  petition  in  a  subsequent  Parliament,  and  obtained 
the  enactment  of  a  statute  which,  expounding  the  wonb 
of  Magna  Charta,  explicitly  declares : — '  Whereas  it  is 
contained  in  the  Grand  Charter  of  the  franchizes  of  Eng- 
land that  no  freeman  shall  be  imprisoned  nor  put  out  of 
his  freehold,  nor  free  custom,  unless  it  be  by  the  law  of 
the  land ;  it  is  awarded  assented  and  established  that 
from  hence  none  shall  be  taken  by  petition  or  suggestien, 
made  to  iriir  lord  tlieKing  or  to  his  Council,  unless  itbeij 
indictment,  or  presentment  of  his  good  and  lavjf  id ptef^  ^ 
t/te  same  neighbourhood;  which  such  deeds  shall  bealw 
in  due  manner,  or  by  process  made  by  writ  original  ai 
the  common  taw,  nor  that  none  be  outed  of  his  francluMS 
nor  of  his  freehold,  unless  he  be  duly  brought  in  to 
answer  and  forejudged  of  the  same  by  the  course  of  t^ 
law ;  and  if  anything  be  done  against  the  same  it  shaD 
be  redressed  and  holden  for  naught.'*  Similar  provi- 
sions were  contained  in  a  short  enactment  of  the  zSth  of 
Edward  III, ;'  yet  in  the  3Gth  of  the  same  reign  we  find 
the  commons  again  complaining,  and  it  was  ordered  'thai 
the  charters  and  statutes  be  held  and  put  in  exccutki 
according  to  their  petition.'*  In  the  following  year* 
other  statute  was  passed  in  these  terms :  '  Though  it  be 
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Ills  people,  to  ordain  that,  if  hereafter  any  accuser  pro- 
pose any  matter  for  the  profit  of  tlie  king,  the  same 
matter  be  sent  to  the  justices  of  the  one  bench  or  of  the 
other,  or  the  assizes,  to  be  inquired  and  determined 
according  to  the  law  ;  and  if  it  concern  the  accuser  or 
party,  that  he  have  his  suit  at  the  common  law ;  and 
that  no  man  be  put  to  answer  without  presentment 
before  the  Justices  or  matter  of  record,  or  by  due  process 
and  original  writ,  according  to  the  ancient  law  of  the 
land.  And  if  anything  henceforth  be  done  to  the  con- 
trary, that  it  be  void  in  law  and  held  for  error.'  The 
answer  to  this  petition,  whereon  a  statute  to  the  same 
effect  was  grounded,  runs :  '  Because  this  article  is  ae 
article  of  the  Grand  Charter,  the  king  willeth  that  this  be 
done,  as  the  petition  doth  demand.'  ^ 

Acts  of  Parliament,  however,  were  of  little  avail  against 
the  stubborn  perseverance  of  King  and  Council  in  retain- 
ing the  power  which  they  had  been  so  long  accustomed 
to  use.  The  civil  jurisdiction  of  the  Council  was  at  this 
time  principally  exercised  in  conjunction  with  the  Chan- 
cery, now  growing  into  importance,  and  the  two  are 
henceforth  generally  named  together  in  the  remon- 
strances which  the  commons  still  from  time  to  time  con- 
tinued to  present.  To  a  petition  in  the  13th  of  Richard 
II.,  that  neither  the  chancellor  nor  the  king's  council 
should  make  any  ordinance  against  the  common  or 
statute  law  or  the  ancient  customs  of  the  land,  '  but  thai 
the  common  law  have  its  course  for  all  the  people  and 
no  judgment  be  rendered  without  due  legal  process,' 
the  king  returned  the  unsatisfactory  answer :  '  Let  it  be 
done  as  has  been  usual  heretofore,  saving  the  preroga- 
tive; andif  any  one  is  aggrieved,  let  him  shew  it  specially 
and  right  shall  be  done  him.'  * 

During  Richard  II.'s  reign,  especially  in  the  second 

'  4:  Edw.  in.  c.  3  and  Rot.  Patl.  ii.  195. 
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with  its  own  peculiar  mode  of  procedure  similar  to  that 
which  had  prevailed  in  the  Council.'  During  the  reigns 
of  Henry  iV.  and  Henry  V.,  and  in  the  minority  of 
Henry  VI.,  the  commons  continued  to  remonstrate 
against  the  encroachments  of  the  Chancery.  But  from 
the  time  of  Edward  IV.  although  the  judges  still  dis- 
puted the  Chancellor's  authority  to  interfere  with  the 
proceedings  of  the  common  law  courts,  we  do  not  trace 
any  further  opposition  on  the  part  of  the  commons ;  and 
down  to  the  reign  of  Charles  11.  the  court  continued  to 
be  substantially  the  same  as  it  was  in  the  reign  of 
Edward  IV.* 
Magmim  The  Concilium  Ordinarium  has  been  considered  with 

reference  to  its  independent  jurisdiction :  but  it  was 
also  equally  conspicuous  in  its  relation  to  the  high  court 
of  Parliament.  It  was  this  council,  in  conjunction  with 
the  Lords'  house,  and  occasionally  also  with  the  other 
elements  of  Parliament,  '  summoned  to  meet,  but  not 
under  the  proper  parliamentary  style,'  which  constituted 
the  Magnum  Concilium  of  the  13th  and  14th  centuries. 
As  the  Commons  took  no  part  in  the  judicial  power  of 
Parliament,'  its  function  as  the  king's  great  and  extra- 
ordinary court  of  justice  was  performed  by  the  king's 
Great  Council, — the  Lords'  house  in  Parliament  blended 
Or^n  of  the  with  the  ordinary  council  It  is  from  the  mixed  powers 
Irf  IS'H^f  of  this  assembly,  and  the  double  capacity  of  the  peerage 


'  Spence,  Kq.  Juris,  i.  345.     t^uit5  in  chancery  « 
pelition  or  bill,  n-ilhnut  any  preliminaiy  UTJt,  followed 
nioning  the  party  complained  against  to  appear  before 
answer.      Disputed  fads  might  be  established  by  the  personal  e: 
of  the  parlies  on  oath,  a  proceeding  unknown  to  the  comnion  lav.  db 
cmployt^l  by  this  tribunal  and  by  the  council  from  which  it  branched  A 

'  ralgnive.  Authority  of  the  King's  Council,  97  ;  Spence,  Eq.  Jw"- 

*^^rhe  Commons  ncknowledged  in  the  ist  Henr^  IV.  that  ther  had  « 
right  to  interfere  in  judicial  matters  (Rot.  PnrL  iii.  427  ;  I..ords  Ripot 
tS23,  p.  3<>o);  but  in  the  next  reign  they  began  to  concern  themselTci  rA 
the  petitions  of  private  individuals  to  the  lords  or  council,  which  in  DMn 
instances  were  passed  in  the  form  of  statutes  with  the  eapicss  asseal  of  itl 
parts  of  the  le^iislature.      Hence  originaleil  p-hati  acts  of  ParliamnL— 

See  Ilallam,  Midd.  Age*,  iii.  91. 
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as  members  both  of  the  Parliament  or  legislative  council 
and  of  the  deliberative  and  judicial  council,  that  the 
House  of  Lords  derived  its  judicial  character  as  a  court 
of  appeal,^  and  the  Privy  Council  its  legislative  character,  and  of  the  legis- 
which  it  attempted  to  carry  out  in  the  shape  of  ordi-  ^f  ^^  Privy^*^ 
nances.*  The  judges  and  other  official  members  of  the  Council. 
Ordinary  Council  originally  attended  as  constituent  mem- 
bers of  the  Great  Council,  and  in  that  capacity,  although 
not  peers,  had  right  of  suffrage ;  but  in  the  time  of 
Edward  III.  or  Richard  II.  the  Lords  by  their  ascen- 
dancy threw  the  judges  and  rest  of  the  council  into  the 
shade,  and  took  the  decisive  jurisdiction  into  their  own 
hands '?  thus  reducing  their  ancient  colleagues  of  the 
council,  not  being  lords,  to  the  position  of  assistants  and 
^  advisers,  which  they  have  ever  since  held  in  the  judicial 
proceedings  of  the  Upper  House. 

The  original  tribunal,  the  king's  Concilium  Ordinarium^  Judicial  powers 
retained  throughout  its  extraordinary  jurisdiction.  After  ^  vy  oun 
throwing  off  as  branches  or  offsets  the  Court  of  Requests,* 
and  the  more  famous  Court  of  Star  Chamber,  it  trans- 
mitted its  judicial  powers  to  the  Privy  Council,  by  whom, 
through  the  medium  of  a  judicial  committee,^  they  are 
still  exercised. 

*  *  The  king's  delegated  sovereignty  in  the  administration  of  justice, 
rather  than  any  intrinsic  right  in  the  peerage,  is  the  foundation  on  which 
the  judicature  of  the  lords  must  be  supported.' — Hallam,  Midd.  Ages, 
UL  145.     - 

*  Stubbs,  Select  Chart.  Introductory  Sketch,  23. 

'  Hallam,  Midd.  Ages,  iii.  14^  ;  Palgrave,  Council,  64. 

*  The  Court  of  Requests,  a  mmor  court  of  Equity,  is  supposed  to  have 
had  its  origin  in  an  order  of  the  13th  Richard  II.  lor  regulating  the  council, 
hri  which  the  lords  of  the  council  were  to  meet  between  eight  and  nine 
o  clock,  and  the  bills  of  the  people  of  Usser  charge  were  to  be  examined 
%nd  despatched  before  the  Keeper  of  the  Privy  ^eal  and  such  of  the  council 
9s  should  be  present  for  the  time  being.  This  court  continued  to  be 
resorted  to  down  to  the  41st  of  Elizabeth  when  it  was  virtually  abolished 
by  a  decision  of  the  Court  of  Queen's  Bench.  It  was  legally  dissolved  at 
the  same  time  as  the  Court  of  Star  Chamber  by  statute  16  Car.  I.  c  10.  — 
Palgrave,  Council,  79,  99  ;  Spence,  Eq.  Juris,  i.  351. 

*  The  Judicial  Committee  of  the  Privy  Council  was  established  by 
3  &  4  Will.  IV.  c  41.  After  hearing  the  allegations  and  proofs  the 
Committee  make  their  report  to  the  Queen  in  Council,  by  whom  the 
judgment  is  finally  given. 
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Oi^n  of  Court        As  regards  the  origin  of  the  Court  of  Star  Chamber, 
ChwXr.  '*  '^*^  already  been  mentioned  that   in   the  re^  of 

Edward  III.  tlie  king's  Ordinary  Council  was  in  the 
habit  of  sitting  in  what  was  called  the  Starred  Chamber.' 
After  the  establishment  of  the  Court  of  Chancery  as  » 
separate  and  independent  jurisdiction  taking  cc^iiance 
of  tlie  greater  portion  of  the  civil  business  of  the  Councfl. 
tlie  latter  body  appears  to  have  usually  sat  in  the  Star 
Chamber  while  exercising  jurisdiction  over  such  cases 
as  were  not  sent  to  the  Chancery.  *The  continual  com- 
plaints of  the  commons,'  says  Lord  Hale,-  'against the 
proceedings  before  the  council  in  causes  ciWi  or  crimiul, 
although  they  did  not  alwa>-s  attain  their  concession, 
yet  brought  a  disreputation  upon  the  proceedings  of  the 
council  as  contrary-  to  Magna  Charta  and  the  known 
laws,'  and  the  jurisdiction  appears  to  have  gradually 
declined  till  the  time  of  the  Tudors.  Henr>' VII.,  ap- 
parently prompted  by  a  desire  to  restore  in  a  ne*' and 
more  legal  form  a  jurisdiction  which  was  now  becoK 
almost  obsolete,  created,  in  the  3rd  year  of  his  reign. 
a  new  court,  sometimes  inaccurately  called  the  Court  of 
Star  Chamber.  This  new  court  consisted  of  the  chaft- 
cellor,  treasurer,  and  lord  pri\y  seal,  or  any  two  of  than, 
as  judges,  together  with  a  bishop,  a  temporal  lord  of  the 
council,  and  the  two  chief  justices,  or  in  their  ahiow 
two  other  justices,  as  assistants.  By  a  later  sUtutt 
21  Henry  VIII.  c.  20,  the  President  of  the  Council  wW 
added  to  the  number  of  the  judges.  Neither  in  thissta- 
liilc.  nor  in  that  of  the  3rd  Henr>-  VII,.  is  the  nanierf 
.StiuChamber  applied  to  this  court ;  but  as  most,  if  Dotafl, 
I'l  its  members  were  also  members  of  the  king's  oidinay 
iniiiK-il,  ,t  niay  be  regarded,  in  a  certain  sense,  as  i 
iiidniitt  committee  of  that  body.  It  continued  toexi* 
.u.  A  distinct  tribunal  from  the  ordiiur^-  council  till  »■ 


New  conn 
inHlitutnl  \vt 
IlviuyVil. 


'  ■^■"/'■fl,  p.  16;. 
Juns.iiction  of  the  Lonls'  Hwi.tc.  3S.  3 


176  Administrative  System  binder  the         tea. 

Origin  of  Court        As  regards  tlie  origin  of  the  Court  of  Star  Chamber, 
cii^be  '''  ^^   already  been   mentioned  that    in    the  reign  of 

Edward  III.  the  king's  Ordinary  Council  was  in  the 
Jiabit  of  sitting  in  what  was  called  the  Starred  Chamber.' 
After  the  establishment  of  the  Court  of  Chancery  asa 
separate  and  independent  jurisdiction  taking  cogniiance 
of  the  greater  portion  of  the  civil  business  of  the  Council, 
the  latter  body  appears  to  have  usually  sat  in  the  Star 
Chamber  while  exercising  jurisdiction  over  such  casei 
as  were  not  sent  to  the  Chancery.  'The  continual  com- 
plaints of  the  commons,'  says  Lord  Hale,*  '  against  the 
proceedings  before  the  council  in  causes  civi!  or  criminal, 
although  they  did  not  always  attain  their  concesnoa 
yet  brought  a  disreputation  upon  the  proceedings  of  the 
council  as  contrary  to  Magna  Charta  and  the  knmra 
laws,'  and  the   jurisdiction  appears  to  have  gradually 

New  court  declined  till  the  time  of  the  Tudors.     Henry  Vn.,ap- 

initituted  by  ,  ,  ,  .  '. 

Henry  Vll.  parently  prompted  by  a  desire  to  restore  m  a  new  anc 
more  legal  form  a  jurisdiction  which  was  now  become 
almost  obsolete,  created,  in  the  3rd  year  of  his  re^ 
a  new  court,  sometimes  inaccurately  called  the  Court  of 
Star  Chamber.  This  new  court  consisted  of  the  chan- 
cellor, treasurer,  and  lord  privy  seal,  or  any  two  of  them, 
as  judges,  together  with  a  bishop,  a  temporal  lord  of  the 
council,  and  the  two  chief  justices,  or  in  their  absence 
two  other  justices,  as  assistants.  By  a  later  statute; 
21  Henry  VIII.  c.  20,  the  President  of  the  Council  WM 
added  to  the  number  of  the  judges.  Neither  in  this  sta- 
tute, nor  in  that  of  the  3rd  Henry  VII.,  is  the  name  d 
StarChambcrapplied  to  this  court;  but  as  most,  if  not  all 
of  its  members  were  also  members  of  the  king's  ordinaiy 
council,  it  may  be  regarded,  in  a  certain  sense,  as  i 
judicial  committee  of  that  body.  It  continued  tocxi* 
as  a  distinct  tribunal  from  the  ordinary  council  till  to- 
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IKUds  the  close  of  the  reign  of  Henry  VIII. ;  but  in  the  Junsdiciion  of 
peantime,  probably  durins  the  chancellorship  of  Wolsey,  c^^tJ""' 
he  jurisdiction  of  the  ancient  Star  Chamber  was  revived,  revived  un-lcr 
ind  in  it  the  limited  court  erected  by  Henry  VII.  became  *^°^VUI. 
[ladually  meiged.     In  the  revived  court,  the  lord  chan- 
eUot  (as  president),  the  treasurer,  lord  privy  seal,  and 
Ik  president  of  the  council,  still   continued  to  sit,  but 
ritb  tbcm  were  associated  all  other  members  of  tite 
ouncil  and,  at  one  time,  apparently,  all  peers  spiritual 
Dr  temporal  who  chose  to  attend.      Under  the  Stewart 
angs   the  court  became  practically  identical  with  the 
"rivy  Council,  thus  combining  in  the  same  body  of  mea 
he  administrative  and  judicial  functions. 

The  Star  Chamber  exercised  a  jurisdiction  anaIc^ous< 

[n  principle  and  procedure,  to    that   of  the   Court  of 

Chancer)',  and  founded  on  tlic  inefficiency  of  the  ordinary 

tribunals  to  do  complete  justice  in  criminal  matters  and 

other  offences  of  an  extraordinary  or  dangerous  character. 

Its  dvil  jurisdiction  comprised  disputes  between  alien 

rnicTchants  and  Englishmen,  questions  of  prize  or  un- 

,  lawful  detention  of  ships,  and  other  matters  of  maritime 

\  law  ;  certain  testamentary  causes,   and   suits   between 

I  corporations.      These  were  gradually  absorbed  by  the 

J  Admiralty, Chancer>%and  Common  Law  courts,  leaving  to 

I'  tlic  Star  Chamber  its  criminal  jurisdiction ;  which,  greatly 

extended  under  James  I,  and  Charles  I.,  rendered  that 

court  ■  so  ])otfnt  and  so  odious  an  auxiliary  of  a  despotic 

administration.'     As  a  court  of '  criminal  equity,'  it  took 

cognizance  of  forgery,  perjuty,  riot,  maintenance,  fraud, 

libel,  and  conspiracy ;  and  generally  of  all  misdemeanours, 

especially  those  of  a  public  nature,  among  which  were     * 

included  all  breaches  of  proclamations,  without  regard  to 

the  illegality  of  the  proclamations  themselves.    Fine  and 

imprisonment  were  the  usual  punishments  inflicted  ;  but 

the  court  was  held  competent  to  pronounce  any  sentence 

short  of  death.     The  fines  were  frequently  of  enormous 

amount,  and  though,  as  a  rule,  they  were  reduced  or 
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remitted,  they  in  many  cases  proved  ruinous  to  the 
s-fferer?-  Under  the  Stewart  kings  the  pillory,  whippii^ 
ar.J  cruel  mutilations  were  inflicted  upon  political  of- 
fcr.cjrs  by  the  sentence  of  this  court ;  and  at  length  the 
tyrar.r.ical  exercise  and  illegal  extension  of  its  powers 

AS.'.ijhi-i  Li       bjca:::e  so  ccious  to  the  people  that  it  was  abolished 

'^■*''  by  the  I-or..;  Parliament  in  1641.^ 

Police  iT.l  Qr.Q.  of  the  special  characteristics  of  the  English  con- 

La:'^n^  ^^^^     stitutio.i — the   permanence  combined  with   progressive 

development  of  its  primitive  institutions — is  illustrated 
b\-  t::e  svstem  which  we  find  in  use  under  the  Norman 
and  Planta^enct  kings,  for  the  preservation  of  the  internal 
I  eace  of  the  countr>%  and  its  defence  against  hostile 
invasion.  There  were  two  principal  methods  by  whidi 
these  ends  were  attained  in  ancient  times,  the  one  civil, 

The  Friih-borh.  the  Other  mil itar}'.     (I.)  The  police  organization  of  the 

mutual  frith'borh,  or  frankpledge,  supplemented  by  the 
•hue  and  cry'  in  pursuit  of  offenders,  in  which  all  the 
inhabitants  of  the  hundred  or  tithing  were  bound  to 

Tlic  lyrJ.  join:     2)   The /;;■</,   or  national  militia,   available  nOt 

cnlv  for  the  defence  of  the  countr\%  but  for  tlie  main- 
tenance  of  peace  at  home.  Ser\'ice  in  this  national 
f(  irce  was  one  of  the  three  duties — the  trinodiX  ncccssitaS'- 
to  which  all  aludial  proprietors  were  subject.  These 
primitive  institutions,  which  may  be  traced  in  the  laws 
of  Kadgar  and  Cnut,  and  had  probably  been  customary 
for  ages  previously,  arc  all  met  with  in  full  vigour  long 
after  the  Norman  Concjuest.  *  working  their  way  through 
the  superstructure  of  feudalism  and  gaining  strength  in 
the  process.'  - 

Tile  fyrd,  the  armed    folk-moot  of  each    shire,  was 


'  lOr.ir.  T.  c.  10.  Sec  lVilj;rnvc,  r->say  upon  tlic  Original  Authority  rf 
iliir  KiiiL:"'.  (.'iMKil,  nn<l  Ilail.uii,  C'(iii>!.  IIi>t.  i.  4S,  ii.  29. 

-■  MuM.-,  SiIlxI  (  li.'Mt.  45',).  Altluiii^h  noi  an  cs>cntial  part  of  the 
(«)ii-sliluti<in,  tlir^c  r:irly  nictlnMls  of  cns»urinj;  pence  ami  defence  *»« 
jiiicicni  butt  res  ■,t;>  uf  llic  fabric,  and  llicir  vcrj'  permanence  ntte>ts  as  »tfl 
:i-  >n  .iain>  tlic  coipc irate  iJcntity  of  the  English  nationality,  which  feihialisv 
lias  (|i>j;iii.,c<l,  iiut  has  not  been  able  to  mutilate* — Ibid.  362. 


-^r  j^^Li^:. 


estocs.     Tbe  D^izSec.  crmraerrr.  due 

en  oc  a  staacfrc  ar:ii>  iii  tie  bcCT-ciarf  vxn.  nnu:± 

irzazjc^si:  Crimes.    cizde--i    ruti   TTIViirrr   dac 

ercen-iry  fc-xes.  shz.  b:vrr=r.  =*:«:ci  leciine  :t5i:*Es  n 
e  eyes  cf  the  32iS:c  arc  iiitf  irtmsJIj  r:  re  ^^2  c. 
Iirou'ijoct  tisSs  ^erSic  tre  incfeiir:  -nrrnnal  TnTrr-rs, 
lOugh  throra  irrro  tze  ya^V  :*:r  i  rrre  by  rie  >'*p-:Tr 
id  mercsssary  tro-ics.  sdZ  sibgsry:  2,Tif  iczxSimailT 
:d  good  senrice  m  cef^^cc  re  trer  rmntrj.  la^  jz  :3e 
ittle  of  the  Standard.  En  i:*?.  'yn:i±  -riij  -r^»i  "ry  rier 

lie  introductfoa  c-f  scria^s^   zn   tie  mnasint   if  -^t* 
oulo'-ise  war  in   II5>.  is  3.  nczznari:!!   :f  lesnsJ. 
nice,  had  the  erect  c£  d2=~5i=czsr  tie  5=lciI  jfrirs 
id  althoc^h  Henrv  IL  •»a5  rmri> 


as  obtained  to  hire  n3ercc2r5e5  fir  rs  5:i 

e  hatred  of  the  Er^g-Iish  zcmsrcs  tiiese 

m  finom  employisg  thesi  fcr  tie  iur^i.«5es   :f  Trnffw* 

:fence,  while  the  feodal  anry.  V<afi;^  ienrc  ^^?>g'^t'^^'Tr 

as  too  much  under  the  inf:3g:cg  ct  tie  barics.  iriiae 

ower  he  was  bent  cuoa  curtaflii^.     Uaier  •^»'<^  rsr- 

umstances,  the  king   dctami-^ec    tc 


indent  national  force.    By  dae  Assize  ff  Ai  -^^^   _-^:^     . 
n  the    year    1181,     in   additkn   to    rcizJilm    '-j—t  -^'^ 


oflitarj'  tenant  to  possess  a  coot  rf  i"^^    -rri  >r*-'— ^    7^ 
fjield,  and  lance,  for  every  knight's  fee  -mzx^  ie  *^*'*-^     * 

demesne,  it  was  ordained  that  einy   Snce 
Iving    chattels    or    rent    to    the    valoe    cc 


^irks  should  be   armed  in  like  n^mmff  ^  »feyr  •^  -b^-. 
^is  wordi  only  ten  marks  should  possess  a  faa£KT^<e2:r:. 

3  i 


a-,  iroji  -/r:,'/.  ::iT>.  s^ni  l   -LTiit :  lz:I.  "mrr   i^  D.r^t 

;  •  #j    *,'  'J    Vi'.'.O-'i    C^^-^ -T-^^"    -'"    I^i-'iTTIrii^     "^   -^ \. 

lli';  p.jjt ,  riryj  chattels  cf  hll  frremtr,   i-Tj-  t;  err:-,  tbs 
rj;irii':'.  in  h'.-jiiJirate  c'.asi'es.  "A":th  thi   ruLr.:rt  ;•: 
;ilij^',rlainin;;  to  each  ;  ar.d  thcr.,  after  z^'^t^  zht  sr*^"-'" 
to  be  rca^i  in  open  court,  to  oblige  £.11  ::  5-?.i-Lr  :h 
v/ouM  j>rovidc  themselves  'v::h    ihes*    sjnis    -srithis  a 
.vtatc'l  tirnc,  and  be  true  and  fa:thf-l  tr  rhe  kir^.- 
'n,i:;iMi:i)  Jii'l        'J  lie  two  military  systems,  the   ar-rien:    ^Irolal  and 
ku'i;.!  in.i.iary     ^j^^.  ^^^^^^^  modem  feudal,  Continued  :c'  >:=:e  :— eadc 

jMiiiat*,-*!  uri«lr;r     by  side  without  coalescing,  but  tending'  nr-re  aiid  fflOfc 
JvJwZ«l  I.  '*' "     ^'-^   arnal^jamate    into   the    general    nai:o"aI    armament 

which  we  meet  with  under  Henr%'  III.  and  Ecward  I. 

In  1205,  a  writ  of  King  John,  issued  in  accordance  with 
a  j>rovi«-ion  of  the  *  commune  concilium  re^n:,"  directs  tlftt 
every  nine  kni;dits  throughout  England  shall  pro\-ide  a 
tenth  well  erjiiippcd  with  horses  and  arms  for  the  d^ 
fence  of  the  kingd(jm,  and  shall  contribute  two  sliiUings 
per  diem  for  his  kceix  This  tithe  of  knights  is  to  repair 
to  London  three  weeks  after  Easter,  ready  to  go 
wherever  ordered,  and  to  remain  in  the  king's  service, 
for  the  defence  of  the  kingdom  as  long  as  need  shall 
require.  So  far,  tlie  military  tenants  only  are  affected; 
but  a  connexion  with  the  national  militia  is  traceable 
in  the  provision  which  follow- s,  that  in  case  of  foreign 
invasion, 'all  men  shall  unanimously  hurr>^  to  meet  the 
enemy  with  force  and  arms,  without  any  excuse  or  delay, 
at  the  first  rumour  of  tlieir  coming ;'  and  also  in  thepeaal- 
lies  U)V  neglect,  which  were,  in  the  case  of  a  knightly  or 
other  landholder  (unless  his  absence   had  arisen  from 

'  I  Jen  edict.  Abb.  i.  278 ;  Iloveden,  it  261. 
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bishop  Hubert,  Richard  I.*s  chief  justiciar,  the  '  hue  and 
cry'  was  enforced,  and  knights  were  assigned  to  receive 
the  oaths  for  the  preservation  of  the  peace.  All  men 
above  the  age  of  fifteen  years  were  required  to  swear  to 
keep  the  peace  of  their  lord  the  king ;  to  be  neither 
themselves  outlaws,  robbers,  or  thieves,  nor  to  aid  such 
persons  as  receivers  or  consenting  parties ;  to  follow  up 
the  hue  and  cry  in  pursuit  of  offenders,  and  seize  as 
malefactors  all  who  failed  to  join  or  withdrew  from  the 
pursuit,  and  to  deliver  them  to  the  sheriff,  from  whose 
custody  they  should  not  be  liberated,  except  by  order 
of  the  king  or  of  his  chief  justice.^ 
Conservators  of  In  this  appointment  of  knights  to  receive  the  oaths 
the  peace.  ^^^^  probably  be  discerned  the  germ  of  the  office  of 

conservator  of  the  peace.  Custodes  pads  were  assigned 
in  1253  and  1264.^  They  afterwards  appear  to  have 
been  occasionally  chosen  by  the  landholders  of  the 
county,  but  were  finally  appointed  to  their  office  by  the 
royal  writ  or  commission.^  By  an  act  of  I  Edward  IIL, 
St.  2,  c.  16,  it  was  ordained  that  for  the  better  maintainii^ 
and  keeping  of  the  peace  in  every  county  '  good  men 
and  lawful,  which  were  no  maintainers  of  evil  or 
barretors '  should  be  assigned  to  keep  the  peace ;  and  a 
later  statute  in  the  same  reign  (34  Edward  III.,  c  i) 
*gave  them  the  power  of  trying  felonies,  when  they 
acquired  the  more  honourable  appellation  of  justices.** 


et  si  quisquam  talium  evaserit,  videant  plegii  ut  simpliciter  solfant  qioi 
calumniatum  est,  et  purgent  se  quia  in  evaso  nullam  fraudem  novennt.'** 
And  see  the  Assize  of  Clarendon,  cap.  9,  10,  15,  16  ;  Select  Chut 
81,  138. 

*  R.    Iloveden,    iii.    299.      In  Eadjjar's   'ordinance   of  the  hunoiw 
(a.  D.  959-975)  it  was  ordered  :  '  That  a  thief  shall  be  pursued.     .    .    .    ", 
there  be  present  need,  let  it  be  made  known  to  the  hundredman,  and  tt . 
him  make  it  known  to  the  tithingman,  and  let  all  go  forth  to  where  Gai 
may  direct  them  to  go.     Let  them  do  justice  on  the  thieC  «»  it  "• 
formerly  the  enactment  of  Eadmund.'    And  in  Cnufs  Secular  DooMli 
c.  21  :  *  And  we  will  that  every  man  above  xiL  years  make  oatk  M' 
he  will  neither  be  a  thief  nor  cognizant  of  theft. '—Select  Chart.  69^  7> 
^  See  the  writs  in  Foedera,  i.  291,  292,  442  ;  Select  Chart.  3^5»** 
5  Palgravc,  Eng.  Com.  i.  300.  *  Stephen's  Blackatooc,  ii.  ^ 


v.]  Normajt  and  Plantagend  Kings.  183 

The  office  of  county  coroner  had  already  been  Cofonen. 
instituted  under  Richard  I.,  in  1194.^  The  right  of 
electing  this  officer  has  always  resided  in  the  freeholders 
of  the  county.  In  1276  his  duties  were  minutely  pre- 
scribed by  Edward  I/s  statute,  De  Officio  Coranatoris, 
to  which  reference  is  still  constantly  made.^ 

In  1 233,  the  old  police  oi^anization,  proving  inadequate,  Watch  and 
was  supplemented  by  a  system  of  watch  and  ward  \x\  a.d.  1233. 
every  township  throughout  the  country.^  Twenty  years 
later,  further  regulations  were  issued  extending  and  en- 
forcing the  watch  and  ward,  and  combining  it,  for  the 
preservation  of  internal  peace,  with  the  Assize  of  Arms, 
(i.)  Watch  was  to  be  kept  from  sunset  to  sunrise 
between  Ascension  Day  and  Michaelmas ;  in  the  cities 
by  companies  of  six  good  and  strong  armed  men 
stationed  at  every  gate,  in  the  boroughs  by  a  company 
of  twelve,  and  in  the  townships  by  six,  or  four  at  the  least, 
according  to  the  number  of  the  inhabitants.  Any  stranger 
ittempting  to  pass  through  was  to  be  arrested  till  the 
morning,  and  then,  if  suspected  of  any  crime,  delivered 
:o  the  sheriff  and  kept  in  custody  until  liberated  '  per 
legem  terrae/  Even  a  stranger  who  arrived  by  daylight 
ivas  not  to  remain  in  any  village,  except  during  harvest- 
time,  unless  his  host  would  become  surety  for  his  con- 
duct. A  merchant  on  his  road  was  entitled,  after  count- 
ing his  money  in  the  presence  of  the  mayor  and  bailiffs 
of  any  city  or  borough,  to  demand  of  them  a  guard 
*per  malos  passus  et  loca  ambigua/  and  if  subsequently 
robbed,   could  claim   restitution   from  the  inhabitants. 


'  '  In  quolibet  comitatu  eligantur  tres  milites  et  iinus  clericus  custodcs 
(lacitonim  coronae.'— Forma  procedendi  in  placitis  Coronae  Regis,  c.  20; 
loveden,  iii.  262.  The  coroner,  coranator,  is  so  called  *  because  he  hath 
trincipally  to  do  with  pleas  of  the  crown.  .  .  .  And  in  this  light,  the 
jQtd  Chief  Justice  of  the  Queen's  Bench  is  the  principal  coroner  in  the 
ingdom ;  and  may  (if  he  pleases)  exercise  the  jurisdiction  of  a  coroner  in 
ny  port  of  the  realm.' — Stephen's  Blackstone,  ii.  653. 

^  4  Edw.  I.  St.  2. 

»  Writ  of  Hen.  III.  to  the  sheriff"  of  Kent ;  *  De  forma  pads  conscr 
randa,'  Foedera,  i.  209. 
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Statute  of 
Winchester, 
13  Edward  I. 


With  the  exception  of  those  specially  deputed  to  guard 
the  king's  peace,  no  persons  were  to  be  allowed  to  carry 
arms.  (2.)  The  Assize  of  Arms  was  renewed  and  the 
classification  remodelled,  all  men,  'citizens,  burgesses, 
free  tenants,  villeins  and  others,*  between  the  ages  of 
fifteen  and  sixty,  being  ranked  according  to  the  value  of 
their  land  or  moveables  from  fifteen  pounds  annual 
rent  in  land  down  to  forty  shillings  in  chattels.^  (3.) 
All  these  were  sworn  to  provide  themselves  with  the 
arms  proper  to  their  class,  and  ordered  to  join  the  hue 
and  cry  whenever  required.  For  this  purpose  they  were 
placed  under  the  command  of  the  local  civil  authorities, 
the  mayor  and  bailiffs  in  cities  and  boroughs,  and  the 
constable  in  each  township,  the  supreme  authority  over 
all  being  vested  in  the  chief  constable  of  each  hundred* 
Under  our  English  Justinian,  Edward  I.,  whose  '  l^s- 
lation  is  so  full  that  the  laws  of  the  next  three  centuries 
are  little  more  than  a  necessary  expansion  of  it,*'  the 
celebrated  Statute  of  Winchester,*  which  though  now  to 
a  great  extent  obsolete  has  been  the  foundation  of 
modern  laws,  elaborated  and  completed  the  various 
regulations  for  watch  and  ward,  reception  of  strangers, 
hue  and  cry,  and  the  Assize  of  Arms.  It  was  also 
specially  provided  that  the  whole  hundred  where  any 
robbery  should  be  committed,  should  be  answerable  for 
the  damage,  unless  the  felons  be  brought  to  justice  ;  and 
that  highways  leading  from  one  market  town  to  another 
should  be  widened, '  so  that  there  be  neither  dyke,  tree, 
nor  bush,  whereby  a  man  may  lurk  to  do  hurt/  within 
200  feet  of  each  side  of  the  road. 


*  The  owner  of  land  worth  ;£'i5  a  year,  and  the  owner  of  chaUeh  of  Uk 
value  of  60  marks  {Cap)  were  classed  together  with  resj^ect  to  their  arnKMr, 
and  served  in  wliat  may  be  termed  the  *  Yeomanry  Cavalry  *  of  thai 
period.  Each  had  to  provide  himself  with  a  coat  of  mail,  an  iron  ha«l- 
piece,  sword,  small  knife,  and  a  horse.     The  other  classes  served  on  foot 

3  Writs  of  30  and  37  Hen.  III.  (1252-3) ;  Foedera,  i.  2S1,  291 ;  Scfccl 
Chart.  362,  365. 

*  Stubbs,  Select  Chart.  Introd.  35. 
<  13  Kdw.  I.  c.  6,  A.D.  1285. 


ng  the /fossccomi/afi/s,  which  the  sheriff,  aschief  con- 
tor  of  the  peace  of  the  county,  had  always  possessed, 
;hese  local  forces  still  continued  available  for  the 
)ses  of  national  defence ;  and  from  the  fourteenth  Commissions  of 

to  the  middle  of  the  sixteenth  century,  it  was  '"^^' 
mary,  whenever  invasion  was  apprehended  from 
and  or  France,  to  empower  special '  commissioners 
Tay '  to  muster  and  train  all  the  men  of  each 
:y  capable  of  bearing  arms,  and  to  hold  them  in 
ness  to  defend  the  kingdom.  The  ancient  obliga- 
to  keep  sufficient  arms  according  to  each  man's 
;  was  enforced  by  statutes  of  Philip  and  Mary,  and 
ind  of  weapons  changed  for  those  of  more  modem 
m  ;'  but  under  James  I.  these  provisions  were  abro- 
L*  In  1638,  Charles  I.  issued  an  unconstitutional 
r  in  Council  obliging  every  freeholder  whose  land 
>f  the  clear  yearly  value  of  ;^200  to  furnish  a  horsc- 
;r,  when  called  upon  to  do  so  by  the  Lord  Lieu- 
it  of  his  county.  The  command  of  the  Militia,  as 
ocal  forces  were  usually  denominated,  formed  the 
ground  of  rupture  between  Charles  and  his  Parlia- 
,  the  latter  having  passed  ordinances  (26  Feb.  and 
irch,  1642)  superseding  the  King's  commissions  of 
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The  ancient 
national  force 
superseded  by 
standing  army 
at  end  of  17th 
century,  until 
revived  in  1757 
as  the  mUUia. 


lieutenancy  by  the  appointment  of  fifty-five  commis- 
sioners of  array,  with  power  to  suppress  'all  insurrections, 
rebellions,  and  invasions.*  This  proceeding,  however 
necessary  it  may  have  been  for  the  peace  and  safety  of 
the  kingdom,  was  clearly  illegal.  After  the  Restoration 
an  Act  of  Parliament  declared  that  the  sole  supreme 
government  of  the  militia,  and  of  all  forces  by  sea  and 
land,  and  of  all  forts  and  places  of  strength  was,  and  by 
the  laws  of  England  ever  had  been,  the  undoubted  right 
of  the  kings  and  queens  of  England,  and  that  neither 
House  of  Parliament  could  pretend  to  the  same,  nor 
lawfully  levy  war,  offensive  or  defensive,  against  the 
king.^  By  another  Act,  provision  was  made  for  calling 
together,  arming,  and  arraying  the  militia,  by  the  king*s 
lieutenants  of  counties,  and  for  charging  the  cost  upon 
the  landholders  in  proportion  to  the  value  of  their 
estates.^  But  concurrently  with  the  growth  of  a  stand- 
ing army,  the  local  forces  languished  for  a  lengthened 
period,  until  revived  and  remodelled  in  1757,  in  con- 
sequence of  a  panic  caused  by  rumours  of  a  French 
armament,  as  the  national  militia? 


*  13  Car.  II.,  St.  I,  c.  6. 

'  14  Car.  II.,  c.  3. 

'  Hallara,  Const.  Hist.  ii.  133,  iii.  262.  Militiamen  were  to  be  choseo 
by  ballot  to  serve  for  a  limited  number  of  years,  but  were  not  to  be  com- 
pelled to  march  out  of  their  own  county  except  in  case  of  in\-asion  or 
rebellion.  In  1829,  the  practice  was  commenced  and  has  ever  since  been 
continued,  of  passing  an  annual  Act  suspending  the  Militia  IxLllot,  the  Mipply 
being  furnished  by  voluntary  enlistment.  But  the  same  Act  which  tempo- 
rarily suspends  the  law  empowers  the  Queen  in  Council  to  at  once  order  1 
ballot  should  necessity  require  it. 


CHAPTER  VI. 

THE  SUCCESSION  TO  THE  CROWN. 

The  elective  character  of  the  old  English  kingship,  The  English 
but  with  the   choice  exclusively  limited,  under  all  or-  elective,  both 
dinary  circumstances,  to  the  members  of  one  royal  house,  ^fo^an<i  after 
has  been  already  discussed  in  a  previous  chapter.^     The 
Norman  Conquest  introduced  a  new  dynasty,  and  a  more 
comprehensive   idea   of   royalty,    combining    both   the 
national   and   feudal    theories   of   sovereignty ;   but    it 
effected  no  legal  change  in  the  nature  of  the  succession 
to   the   crown.      Election    by  the   National   Assembly 
was  still  necessary  to  confer  an  inchoate  right  to  become 
king — a  right  subsequently  perfected  by  the  ecclesias- 
tical ceremony  of  inunction  and  coronation.^   So  strongly 
marked  was  the  elective  character  of  the  kingly  office 
that,  even  after  the  choice  of  the  nation  had  been  once 


>  Supra,  pp.  26,  31-33. 

'  On  the  origin  of  coronation  and  unction  see  Stubbs,  Const  Hist.  i. 
144,  145.  The  ancient  English  kings  were  both  crowned  with  a  helmet 
and  anointed.  '  The  ceremony  was  understood  as  bestowing  the  divine 
ratification  on  the  election  that  had  preceded  it,  and  as  typifying  rather  than 
conveying  the  spiritual  gifts  for  which  prayer  was  made.  That  it  was  re- 
garded as  conveying  any  spiritual  character,  or  any  special  ecclesiastical 
prerogative,  there  b  nothing  to  show :  rather  from  the  facility  with  which 
crowned  kings  could  be  set  aside  and  new  ones  put  in  their  place,  without 
any  objection  on  the  part  of  the  bishops,  the  exact  contrary  may  be  inferred. 
That  the  powers  that  be  are  ordained  of  God,  was  a  truth  recognized  as 
a  motive  to  obedience,  without  any  suspicion  of  the  doctrine,  so  falsely 
imputed  to  churchmen  of  all  ages,  of  the  indefeasible  sanctity  of  royalty. 
The  statements  of  Allen  (Prerogative,  p.  22),  on  this  pomt  are  very 
shallow  and  unfiur.  To  attribute  the  ideas  of  the  seventeenth  century  to 
the  ages  of  S.  Gregory,  Anselm,  and  Becket  seems  an  excess  of  absurdity.' 
— Ibid,  p.  146. 
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made,  the  form  of  election  was  again  gone  through  by 
the  clergy  and  people  assembled  in  the  church  at  the 
coronation.  1  The  doctrine  of  the  strict  hereditary  de- 
scent of  the  crown  gradually  grew  up  as  the  territorial 
idea  of  kingship  superseded  the  personal  idea,-  during 
the  two  centuries  after  the  Conquest.  As  the  king  of 
the  ICnglish  developed  into  the  King  of  England,*  the 
feudal  lord  of  the  land,  the  kingdom  came  to  be  r^rarded, 
to  a  certain  extent,  as  the  private  possession  of  the 
sovereign,  to  be  enjoyed  for  his  own  personal  profit ;  and 
at  length  the  feudal  lawyers  applied  to  the  crown  the 
same  principles  of  strict  hereditary  right  which  had 
already  begun  to  regulate  the  descent  of  a  private  in- 
heritance.* 

William  the  Conqueror  on  his  death-bed  bequeathed 
to  his  eldest  surviving  son,  Robert,  the  patrimonial 
Duchy  of  Normandy.  The  crown  of  England  he 
would  not  venture  to  bequeath,  but  left  the  succession 
to  the  decision  of  God.^  He  expressed,  however,  his 
ardent  wish  that  his  younger  and  favourite  son  William 


*  Sec   Freeman,    Norm.    Conq.   iii.   44,    623  ;    Maskell,    MonumcnU 
Ritiuilia  Kcclesiae  Anjjlicanae,  vol.  iii. 

-  .S>//;7/,  p.  43. 

3  Jolin  was  the  first  who  called  himself  *  Rex  Angliac '  on  his  great  seal ; 
all  his  pre<lecessors  had  been  'kings  of  the  English.* 

**  *  If  the  descendants  of  the  Concjueror  had  succeeded  one  .inotherbf 
the  ordinary  rule  of  inheritance,  there  can  be  no  doubt  but  U1.1t  the  forms 
as  well   as  the  reality  of  ancient  liberty  would  have  perished.     Owing  to 
the  necessity,  however,  under  which  each  of  them  lay,  of  making  forhim>df 
a  title  in  <lefault  of  hereditary  right,  the  ancient  framework  was  nut  «t 
aside  ;  and  perfunctory  as  to  a  great  extent  the  forms  of  election  and  coro- 
natirm  were,  they  di«l  wai  lose  -such  real  importance  as  they  had  possts^ 
earlier,  but  furni^hetl  an  important  acknowle<lgment  of  the  riglits  of  the 
nation,  as  well  as  a  recognition  of  the  duties  of  the  king.    The  cro\ni,  then, 
continues  to  be  elective  :  the  form  of  coronation  is  duly  performed :  the 
oath  (^f  good  government  is  taken,  and  the  promises  of  ilie  oath  are  exem- 
plified in  the  form  of  charters.     .     .     .     The  recognition  of  the  king  bjr 
the  people  was  effected  by  the  formal  acceptance  at  the  coronation  of  the 
person  whom  the  national  council  had  elected,  by  the  acts  of  homage  and 
fealty  performed  l)y  the  tenants-in-chief,  and  by  the  general  oath  of  alle- 
giance imposetl    upon    the    whole  jHrople,    and   taken  by  every  freemafl 
once  at  least  in  his  life.' — Stubbs,  Const.  Hist.  i.  338,  339. 

*  *  Xeminem  Anglici  regni  const ituo  haere<lcm,  sed  actemo  Conditori 
Cujus  sum  et  in  Cujus  manu  sunt  omnia  illud  commendo :  non  enim  tantoD 
decus  herediiario  jure  i>oirsedi.' — Ordericus  Vital,  viu  15. 


Lanfranc,  William  Rufus  at  once  hastened  to 
id.  Here  he  was  obliged  to  make  a  triple  pro- 
to  rule  his  future  subjects  with  justice,  equity  and 

to  protect  the  rights  and  privileges  of  the 
I,  and  to  conform  to  the  Primate's  counsels  in  all 
—before  Lanfranc  would  declare  in  his  favour. 
;  secured  this  powerful  supporter,  he  was  elected 
it  a  meeting  of  the  prelates  and  barons,  in  the 
veek  after  his  father's  death,  and  immediately 
d  with  the  usual  solemnities.* 

he  death  of  William  Rufus  in  the  New  Forest,  on  Henry  I. 
d  of  August,  lioo,  his  younger  brother  Henry,  *^'^'  "°° 
close  at  hand,  and  having  secured  the  royal 
e,  was  hastily  elected  king  the  following  day  at 
:ster,'  But,  although  the  election  was  the  hurried 
a  small  number  of  the  barons,  it  was  something 
tian  a  mere  form.  The  claims  of  Henry's  absent 
rother,  Robert  the  Crusader,  were  advanced  and 
ed.  They  rested  not  merely  on  priority  of  birth, 
jn  the  wishes  of  the  late  king,  expressed  tn  the 
;ment  which  he  had  made  with  Duke  Robert,  at 
n  1091,  that  each  should  be  heir  to  the  other  in 
'  his  dying  childless.  Ultimately  the  arguments 
Earl  of  Warwick  gained  a  decision  in  Henry's 
;*  and  two  days  afterwards  he  was  crowned  at 
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Westminster,  by  Maurice,  Bishop  of  London,  and  took 
the  ancient  coronation  oath  of  the  English  kings.^  In 
the  Charter  of  Liberties,  which  he  issued  at  the  same 
time,  he  announces  to  the  nation  his  coronation '  Dei 
misericordia  et  communi  consilio  baronum  totius  r^ni 
Angliae.'  ^ 
Stephen.  The  male  line  of  the  Conqueror  became  extinct  on 

A.D.  1 135.  |.j^g  death  of  Henry  I.      The  late  king  had  endeavoured 

to  secure  the  crown  to  his  own  offspring,  first  by  pro- 
curing the  baronage  to  do  homage  and  fealty  to  his  son 
William,  and,  after  the  untimely  death  of  the  -/Etheling, 
by  exacting,  on  three  separate  occasions,  an  oath  from 
the  prelates  and  barons  to  acknowledge  the  Empress 
Matilda  as  his  successor.  This  was  a  stretch  of  the  king's 
constitutional  powers  ;  and  the  attempt  to  bind  men*s  con- 
sciences more  firmly  by  the  triple  repetition  of  the  oath 
would  seem  to  indicate  his  own  distrust.  A  recommen- 
dation to  the  nation  was  all  he  could  lawfully  give, 
and  it  was  a  moot  point  whether  even  this  recommenda- 
tion had  not  been  withdrawn  on  his  death-bed.*  More- 
over, a  woman  was  incapable  of  performing  the  martial 
duties  which  then  appertained  to  royalty,  and  the  accept- 
ance of  the  Empress  Matilda  practically  meant  sub- 
jection to  the  rule  of  her  husband,  Geoffrey  of  Anjou— a 
man  obnoxious  to  the  Normans  as  an  Angevin,  to  both 
English  and  Normans  as  a  foreigner.*      On  the  third 

*  The  exact  words  of  the  oath,  aereeing  with  the  ancient  fonn  used 
at  the  coronation  of  King  ^thelred  II.  have  been  preserved :  *  In 
Christ!  nomine  promitto  haec  tria  populo  Christiano  mihi  subdita  In 
primis  me  praecepturum  et  opem  pro  viribus  impensunim  ut  ecdesia 
Dei  et  omnis  populus  Christianus  vcram  pacem  nostro  arbitrio  in  omni 
temix>re  servct ;  aliud  ut  rapacitates  et  omnes  iniquitates  omnibus 
gradibus  intcrdicam  ;  tertium  ut  in  omnibus  judiciis  aequitatem  et  miseri- 
cordiam  praecipiam,  ut  mihi  et  vobis  indulgeat  Suam  misericonlum 
Clemens  et  miscricors  Deus.' — Maskell,  Mon.  Rit  iil  5,  6;  Select 
Chart.  95. 

^  Ancient  Laws  and  Institutes,  215. 
'  Gesta  Stephani,  p.  7; 

*  Cont.  Flor.  Wig.  App.  *  Volente  igitur  Gaufrido  comite  com  uxoie 
sua,  quae  haeres  erat,  in  r^num  succcdere,  primores  terrae,  inraroenti  >ai 
male  recordantcs  rcfjem  eum  suscipere  noluerunt,  diccntes  *'  Alienigcna  noa 
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sanctac  Romanae  sedis  pontifice  confirmatus.*^      Heniy 
I.,  in  a  letter  to  Anselm  notifying  his  accession  to' the 
throne,  had  in  like  manner  declared  himself  '  nutu  Dei  a 
clero  et  a  populo  Angliae  electus.'*     Both  kings  founded 
their  title  on  the  choice  of  the  people.     The  confirma- 
tion by  the  Pope  was  probably  regarded,  in  Stephen's 
case,  as  a  tacit  condonation  of  the  breach  of  their  oaths 
by  the  king,  prelates,  and  barons,  who  had  all  sworn  to 
the  late  King  Henry  to  support  his  daughter  s  claim. 
Heniyll.  At   the  time  of  Stephen's  death,  on  the  25th  Oct., 

1 1 54,  Henry,  Duke  of  Normandy,  was  absent  from 
England.  He  returned  on  the  8th  December,  and  after 
an  interregnum  of  nearly  two  months,  was  elected  and 
crowned  king  on  the  19th  of  the  same  month.'  He 
succeeded  without  opposition,  not  by  hereditary  descent, 
but  by  virtue  of  the  recent  compact  of  Wallingford, 
ratified  by  the  assent  and  homage  of  the  baronage.^ 
The  kingship  was  gradually  passing  out  of  the  elective 
stage  and  becoming  more  feudal  in  character.  Obtain- 
ing homage  from  all  the  feudatories  was  thought  to  give 
a  secure  title.  The  election  became,  as  it  were,  feu- 
dalized in  form,  and  to  a  great  extent  in  spirit  also. 
The  action  of  Henry  I.,  in  exacting  homage  and  fealty, 
first  to  his  son  William  and  then  to  his  daughter  and 
grandson,  has  already  been  noticed.  In  a  similar 
manner  Stephen,  in  1 1 52,  endeavoured,  uosuccessfully,  to 
secure  the  recognition  of  his  son  Eustace  as  heir  to  the 
throne  ;  and  Henry  H.  early  procured  the  baronage  to 
do  homage,  first  to  his  young  son  William  and  then  to 
his  son  Henry.      But  he  took  a  further  and,  as  it  turned 

*  Statutes  of  the  Realm— Charters  of  Liberties,  p.  3. 
2  See  Anselm's  Letters,  lib.  iil.  Kp.  41. 

'  *Ab  omnibus  electus  est.* — Rob.  de  Monte,  a.d.  1154.  *Anno  » 
partu  Virginis  MCLIV.  Ilenricus  Henrici  majoris  ex  filia  olim  Imcxn- 
trice  nepos,  post  mortem  regis  Stephani  a  Normannia  in  Angliam  venicns, 
haereditarium  r^num  suscepit,  conclamatus  ab  omnibus  ;  et  consecnts^ 
mystica  unctione  m  regem,  concrepantibus  per  Angliam  turbis,  Vhsit  Ka' 
—Will.  Newb.  ii.  c.  I. 

*  Supray  p.  84. 
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out,  most  unfortunate  step.  Not  satisfied  with  the 
homage  of  the  baronage,  which  might  be  regarded  as  a 
prospective  election,  he  borrowed  from  the  practice  of 
France  and  the  Empires  of  the  East  and  West  the  ex- 
pedient of  crowning  the  son  during  the  lifetime  of  the 
father.  The  young  Henry  was  twice  solemnly  crowned  ; 
on  the  first  occasion  in  1170,  alone,  and  again,  two  years 
later,  in  company  with  his  wife,  daughter  of  Lewis  VII. 
of  France.  Under  the  sinister  guidance  of  his  father- 
in-law  he  soon  assumed  the  position  of  a  rival  and  an 
enemy,  rather  than  of  an  heir-apparent. 

It  was  only  a  few  days  before  his  death  that  Henry  II.  Richurd  I. 
had  recognized  his  eldest  surviving  son,  Richard  Coeur- 
de-Lion,  as  his  successor.  The  prelates  and  barons 
making  no  opposition,  Richard  took  the  usual  corona- 
tion oaths,  and  was  duly  anointed  and  crowned,  with 
extraordinary  splendour  and  formality,  on  the  3rd  Sept., 
1 1 89,  in  the  presence  of  the  assembled  '  archbishops, 
bishops,  earls,  barons,  clergy  and  a  great  multitude  of 
knights.'^  In  the  Chronicle  of  Dunstable  he  is  said  to 
have  been  'elevated  to  the  throne  by  hereditary  right, 
after  a  solemn  election  by  the  clergy  and  people,'^  words 
which  indicate  the  mixed  notion  of  right  and  choice 
which  had  then  begun  to  prevail. 

Richard  I.  died  without  issue  on  the  8th  April,  1 199.  John, 
After  an  interregnum  of  about  six  weeks'  duration,  his  ^^*  "^* 
younger  brother  John,  to  whom  the  barons,  by  Richard's 
death-bed  orders,  had  already  sworn  fealty,*  succeeded 
to  the  throne,  with  '  a  questionable  title  perfected  by  the 
election   of  the  nation.'*    Even  in  private  inheritances 


*  *  Delude  Ricardus  Dux  Nonnanniae  venit  Londonias,  et  congrcgatis 
ibi  archiepiscopis  et  episcopis,  comitibus  et  baronibos  et  copiosa  militum 
multitudine,  III***  nonas  Scptembrisdie  Dominica  .  .  ,  consecratus 
et  coronatus  est  in  rcgcm  Angliae.' — Bened.  Abbas.  iL  78,  81. 

'  A  pud  Hallam,  Midd.  Ages,  ii.  344. 

*  '  Cum  autem  rex  de  vita  desperaret,  divisit  Johanni  fratri  suo  regnum 
Angliae,  et  fedt  fieri  praedicto  Johanni  fidelitates  ab  illis  qui  aderant.' — 
ilovedcn,  iv.  83. 

*  StubbSy  Select  Chart.  Introductory  Sketch,  29. 

u 
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the  doctrine  of  representation,  by  which  the  issue  of  a 
deceased  elder  brother  would  exclude  the  succession  of 
the  surviving  younger  brother  was  as  yet  unsettled.^ 
In  the  succession  to  the  crown  of  England  the  doctrine 
had  never  yet  obtained.     Nearly  two  centuries  had  yet 
to  elapse  before  this  stage  in  the  growth  of  hereditary 
right  was  distinctly  marked  by  the  unopposed  succession 
of  Richard  II.  as  heir  to  his  grandfather.  ^     The  claim  of 
proximity  of  blood,  which  the  uncle  possessed,  was  much 
more  obvious  in  early  times  than  the  subtle  doctrine  of 
representative   primogeniture;  and  he  was  usually  far 
better  fitted  by  age,  experience  and  personal  authority  to 
undertake  the  onerous  duties  of  mediaeval  royalty.     In 
England  there  appears  to  have  been  an  absence  of  any 
feeling  in  favour  of  the  boy  Arthur  of  Bretagne,  son  of 
John's  elder  brother  Geoffrey ;  while  John's  claim  was 
supported  by  the  death-bed  recommendation  of  the  late 
.  king,  the  influence  of  the  queen-mother,  and  the  ad- 
herence of  a  numerous  and  influential  party  among  the 
barons.     He  was  elected  king  without  opposition,  and 
crowned  at  Westminster  on  the  27th  of  May.    At  hfa 
election  Archbishop  Hubert,  according  to  the  account 
given  by  Matthew  Paris,  made  a  very  remarkable  speecli» 
in  which  he  declared  the  crown  to  be  absolutely  elective^ 
giving  even  to  the  members  of  the  royal  stock  no  pre- 
ference unless  founded  on  their  own  personal  merit* 

*  Glanvil,  1.  vii.  c.  3. 
'  '  No  opposition  was  made  to  the  accession  of  Richard  the  Second,  M 

there  seems  to  have  been  a  strong  notion  in  men's  minds  that  Johi  d 
Gaunt  sought  to  displace  his  nephew.  In  earlier  tiroes,  as  the  ddert  aad 
most  eminent  of  the  surviving  sons  of  Edward  the  Third,  John  of  QvaH 
would  probably  have  been  elected  without  any  thought  of  the  diiai 
of  Young  Richard.' — Freeman,  Gro\\'th  of  Enp.  Const.  213, 

•  Matt.  Paris  (ed.  Wats.),  p.  197.  *  Archiepiscopus  stans  in  mcifiB 
omnium  dixit,  **Audite  universi.  Novcrit  discretio  vestra  quod  imB* 
praevia  ratione  alii  succcdere  habet  in  regnum,  nisi  ab  universitilc 
rcgni  unanimiter,  invocata  Sancti  Spiritus  gratia,  clectus,  et  seoinduB 
morum  suorum  eminenliam  praeelectus,  ad  excmphim  et  simtlitiidiocB 
Saul  primi  regis  inuncti,  quern  praeposuit  Dominus  populo  sno,  nan  itfi 
6lium  nee  de  regali  stirpe  procrcatum ;  similiter  post  cum  David  Jca« 
filium  ;  hunc  quia  strenuum  et  aptum  dignitati  regiae,  ilium  quia  saactia 
et  humilcm  ;  ut  sic  qui  cunctos  in  regno  supereminet  strenuitatc^  ovntbtf 
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energy  and  statesmanship  of  the  Regent  Pembroke,  who, 
by  timely  concessions,  secured,  with  much  difficulty,  the 
adhesion  of  the  majority  of  the  nation.^  Arthur  of  Bre- 
tagne  had  left  a  sister  surviving,  but  she  seems  never  to 
have  been  regarded  as  having  a  claim  to  the  succession. 
Edward  I.  Down  to  Henry  III.  inclusive  the  reign  of  each  kii^ 

'  *     '  *  is  dated  from  his  coronation,  not  from  the  death  of  his 

predecessor.       The  interregnum  was  always  made  as 
short  as  possible,  in  consequence  of  the  serious  incon- 
venience resulting    from  the  doctrine   that  the  king^s 
peace  was  interrupted,  during  a  vacancy  of  the  throne. 
But  when  the  coronation  was  delayed,  as  happened  in 
the  cases  of  Henry  II.,  Richard  I.,  and  John,  who  had 
each  been  absent  in  France  at  the  death  of  his  prede- 
cessor, the  regal  title  was  never  assumed  until  the  pro- 
cess of  election  and  coronation  had  been  gone  through.* 
Until  then  they  were  only  entitled  *  Dux  Normanniae^' 
or,  as  Richard  I.  styles  himself  in  a  charter  granted  be- 
fore his  coronation,  ^  Dominus  Angliae.**      Edward  I. 
was  the  first  king  who  reigned  before  his  coronation. 
His  father,  Henry  III.,  died  on  the  i6th  Nov.,  1272, 
whilst  Edward  was  absent    in  Palestine.      Four  days 
afterwards  the  prelates  and  barons,  with  four  represen- 
tatives from  each  county  and  city,  assembled  at  West- 
minster, and  swore  allegiance  to  Edward  as  king.    His 
hereditary  claim  perfected  by  the  fealty  of  the  baronage 
— the  old  election  in  a  feudal  guise — appears  to  have 
been  now  regarded  as  conferring  the  name  of  king  pre- 
vious to  coronation.     But  the  necessity  of  consent  to  a 
king's  accession  was  still   preserved.     The  new  king^s 
reign  was  dated  not  from  the  death  of  his  father,  but 
from  the  day  on  which  the  oath  of  fealty  was  taken : 
and   in  the  order   for   the   proclamation  of  the  kill's 
peace,  issued  in  his  name  by  the  guardians  of  the  realffl» 

*  Supra,  p.  136. 

'  Nicolas,  Chronol.  of  Hist.  272. 

'  Archoeologia,  xxvii.  109. 
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Edward  asserts  the  crown  of  England  to  have  devolved 
upon  him  '  successione  haereditaria  ac  procerum  regni 
voluntate  et  fidelitate  nobis  praestita/  * 

In  the  proclamation  issued  on  the  accession  of  Ed-  Edward  II. 
ward  11.  the  words  referring  to  the  consent  of  the  mag-  ^^'  '^^' 
nates  of  the  realm   were   omitted.      From   henceforth  Hereditary 
hereditary  succession  was  the  established  rule,  and  the  established 
old  civil  election  dropped  out*     The  ecclesiastical  form 
of  election  by  the  clergy  and  people  survived,  however, 
in   the   coronation   service,  down   to  the   accession  of 
Henry  VIII. ;  since  whose  time  a  mere  recognition  by 
the  people  is  all  that  takes  place.'     But  the  strict  rule  B"*  subject  to 
of  hereditary  succession  has  always  been  liable  to  ex-  rightof  Parlia- 
ception.     Parliament  has  constantly  claimed  and  exer-  ™fJj^lu'^' 
cised  the  right  to  settle  the  succession  to  the  crown.*  succession. 
Edward  II.  was  formally  deposed  (1327),  and  his  young 
son  Edward  chosen  in  his  place.     On  the  deposition  of  House  of 
Richard  II.  (1399),  the  worthiest  member  of  the  royal        <^«^- 


*  Foedera,  i.  497. 

'  From  the  accession  of  Edward  II.  to  the  deposition  of  Henry  VI.  the 
r^rnal  years  of  each  king  (vrith  the  exception  of  Edward  HI.  and 
Heniy  IV.)  are  reckoned  from  the  day  following  the  death  of  his  pre- 
decessor. Since  then  the  throne  has  never  been  regarded  as  vacant  by 
deaths  but  as  descendible  at  the  moment  of  the  predecessor's  decease  to 
his  successor. 

•♦The  form  for  the  coronation  of  Henry  VIII.,  drawn  up  by  that  king 
himself,  has  been  preserved.  Hereditary  right  and  elective  right  are  set 
forth  in  equally  strong  terms.  Prince  Henry  is  described  as  '  rightfull  and 
undoubted  enheritour  by  the  lawes  of  God  and  man,'  but  also  as  *electe, 
chosen  and  required  by  aU  the  three  estates  of  this  lande  to  take  uppon 
hym  the  said  coronne  and  royall  dignide.'  The  assent  of  the  people  is 
asked  thus  :  '  Woll  ye  serve  at  this  tyme,  and  geve  your  wills  and  assents 
to  the  same  consecration,  enunction  and  coronacion?  W hereunto  the 
people  shall  say  with  a  grete  voyce.  Ye,  ye,  ye  ;  So  be  it ;  Kyng  Henry, 
king  Henry.' — Maskell,  Mon.  RituaL  iii.  73 ;  Freeman,  Norm.  Conq.  iiu 

622. 

*  *  Hereditary  succession  in  monarchical  states  is  nothing  more  than  an 
expedient  in  government  founded  in  vrisdom,  and  tending  to  publick 
utility  :  and  consequently  whenever  the  safety  of  the  whole  requirelh  it, 
thb  expedient,  like  ail  rules  of  merely  positive  institution,  must  be  subject 
to  the  controul  of  the  supreme  power  in  every  state.  .  .  .  _  Title  by 
descent  was  always  esteemed  by  the  legislature  a  wise  expedient  in  govern- 
ment ;  but  in  cases  of  necessity,  it  was  never  thought  to  confer  an  inde- 
feasible right ;  because  that  would  have  been  to  defeat  the  end  for  the  sake  of 
ike  means?'-'^\x  Michael  Foster,  (one  of  the  judges  of  the  King's  Bench,) 
I>iscouxse8  on  Crown  Law,  p.  405  (ed.  1792). 
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"house  was  elected,  as  of  old,  to  fill  the  throne,  to  the 

exclusion  of  the  nearest  lineal  heir,  who  was  a  minor. 

The  accession  of  Richard  II.  (1377)  had  been,  as  we 

have  seen,  the  first  instance  in   the  succession  to  the 

crown  of  England,  where  the  claims  of  representative 

primogeniture  were  preferred  to  those  of  proximity  of 

blood.       The  next    lineal    heir,  on  the    deposition  of 

Richard  II.,  was  the  child  Edmund  Mortimer,  Earl  of 

March,  the  great-great-grandson  of  Edward  III.,  through 

Philippa,  daughter  of  Lionel  Buke  of  Clarence,  third 

The  crown         son  of  that  king.     Henry  IV.,  the  elect  of  the  people, 

HeniyIV?and    was  the  son  of  John  of  Gaunt,  and  grandson  of  Edward 

his  issue.  HI.,  in  the  prime  of  life,  and  distinguished  in  both  arms 

and  council.     The  crown  was  entailed  by  Act  of  Parlia- 
ment^  on    Henry   IV.   and    his  issue,  and  the   House 
of    Lancaster    reigned     for    more    than    sixty    years 
House  of  York,  by  a  good  parliamentary  title.     The  House  of  York, 

by  whom  the  doctrine  of  indefeasible  hereditary  right 
was  first  promulgated,  in  order  to  justify  their  claims  to 
the  throne,^  owed  their  success  far  less  to  that  doctrine 
than  to  their  intense  personal  popularity,  their  descent 
in  the  male  line  from  Edward  III.,  and  the  dislike  which 
Henry  VI.  and  his  consort  Margaret  had  excited  amongst 
the  people.  The  War  of  the  Roses  was  not  simply  a 
dynastic  contest.  It  arose  from  various  causes,  eccle- 
siastical, social,  and  political.  The  House  of  York 
placed  itself  at  the  head  of  the  popular  party  in 
resisting  the  ecclesiastical  and  aristocratic  policy  with 
which  the  House  of  Lancaster  had  ultimately  become 
identified,  and  by  so  doing  gained  a  degree  of  power 
and  influence  which  no  mere  genealogical  claim  would 


*  7  Henry  IV.,  c.  2. 

2  *  The  crown  having  been  entailed  by  Act  of  Parliament  (7  Henry  IV. 
c.  2)  on  Henry  IV.  and  his  issue,  the  House  of  York  saw  itself  totally  ct- 
eluded,  unless  its  pretensions  could  be  supported  by  a  title /onjiw^K*/ ^ 
the pcnoer  of  Parliament,  Proximity  in  blood  was  its  only  refu^,  andlrt 
that  the  partizans  of  that  house  resorted. ' — Sir  Michael  Foster,  Crown  LaVf 
p.  403. 
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Richard  III. 

A.D.  1483. 


The  crown 
entailed  by 
Parliament  on 
his  issue. 


Henry  VIL 

A.D.  1485. 


The  crown  is 
entailed  by  Par- 
liament on  him 
and  his  issue. 


Whatever  may  be  thought  of  the  claim  of  Richard  1 11.,^ 
It  appears  certain  that  his  accession  was  in  accordance 
with  the  wishes  of  the  main  body  of  the  nation,  an< 
like  Edward  IV.,  he  was  acknowledged  by  a  show  of 
popular  election.^  The  dangers  of  a  long  minority, 
and  a  wide-spread  jealousy  of  the  WoodviUe  family, 
would  seem  to  have  caused  the  claims  of  the  uncle  to 
prevail,  for  the  last  time  in  English  history,  over  those 
of  a  boy  nephew.  His  first  and  only  Parliament  declared 
Richard  '  undoubted  King  of  this  realm  of  England,  as 
well  by  right  of  consanguinity  and  inheritance  as  by 
lawful  election,  consecration,  and  coronation  ; '  and  en- 
tailed the  crown  on  the  issue  of  his  body,  particularly 
his  son  Edward  Prince  of  Wales,  whose  succession  the 
members  of  both  Houses  bound  themselves  by  oath  to 
uphold.^ 

Henry  Tudor,  who,  in  default  of  a  legitimate  heir  of 
the  house  of  Lancaster,  was  recognized,  without  any 
legal  hereditary  claim,  as  the  head  of  the  Lancastrian 
party,  obtained  the  crown  partly  by  the  victory  at  Bos- 
worth  (22  August,  1485),  but  mainly  by  the  general 
acquiescence  of  the  nation.  His  best  and  only  legal 
title  was  the  Act  of  Parliament  by  \yhich  it  was  '  ordained 
and  enacted  by  the  assent  of  the  lords  and  at  the  request 
of  the  commons  that  the  inheritance  of  the  cro^^-ns  of 
England  and  France,  and  all  dominions  appertaining  to 
them,  should  remain  in  Henry  VH.  and  the  heirs  of  his 
body  for  ever  and  in  none  other.*  *     *  Words,'  remarks 


which  al  with  one  voice  cried,  yea,  yea.* — Hall,  p.  253.  Hall's  Chronicle 
was  published  in  1542.  The  author  was  a  scholar  of  Eton  and  recorder  of 
London.  He  died  in  1547.  Although  not  a  contemporanr  authority  nrnch 
of  his  information  was  derived  from  the  recollections  of  his  grandfather 
David  Halle,  a  constant  attendant  on  Richard  Duke  of  York. 

^  Richard  HI.  founded  his  claim  on  (i)  an  allied  pre-coDtract  of 
marriage  of  Edward  IV.  which  rendered  his  issue  hy  'aame  Elizabeth 
Gray  *  illegitimate ;  and  (2)  the  attainder  of  the  Duke  of  Clarence,  by 
which  his  children  were  debarred  from  the  succession. — Lingard,  ▼.  249. 

»  Hall,  372. 

•  Rot.  Pari.  vi.  240,  241  ;  Lingard,  v.  26a 

<  I  Hen.  VII.  c  i. 
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Hallam, '  studiously  ambiguous,  which,  while  they  avoid 
the  assertion  of  an  hereditary  right  that  the  public  voice 
repelled,  were  meant  to  create  a  parliamentary  title, 
before  which  the  pretensions  of  lineal  descent  were  to 
give  way.'^  Henry  VII.  was,  in  fact,  made  by  Par- 
liament the  stock  of  a  new  dynasty,*  to  the  exclusion  of 
the  whole  house  of  York ;  but  the  hereditary  claims  of 
that  house  were  happily  merged  in  the  parliamentary 
title  of  the  Tudors  by  the  subsequent  marriage  of  the 
king  with  the  daughter  of  Edward  IV. 

In  the  reign  of  Henry  VIII.  the  succession  to  the  PftrliamentaiTy 
crown  was  repeatedly  altered  by  legislative  enactment,  fhe^o^wi 

(i)  By  the  Royal  Succession  Act  of  25  Henry  VIIL,  in  the  reign  of 
c  22,  passed  on  the  occasion  of  the  king's  marriage  with  ^-^J^      Y^tt 
Anne  Boleyn,  the  crown  was  entailed  on  the  king's  issue  c  22. 
male,  *  and  for  default  of  such  sons  of  your  body  begotten, 
that  then  the  imperial  crown  shall  be  to  the  issue  female 
between  your  majesty  and  your  most  dear  and  entirely 
beloved  wife  Queen  Anne  begotten,  that  is  to  say,  first, 
to  the  eldest  issue  female,  which  is  the  Lady  Elizabeth, 
now  Princess    .    .     .     and  so  from  issue  female  to  issue 
female,  and  to  the  heirs  of  their  bodies,  one  after  an- 
other, by  course  of  inheritance,  according  to  their  ages, 
as  the  crown  of  England  hath  been  accustomed   and 
ought  to  go,  in  cases  when  there  be  heirs  female  to  the 
same.' 

(2)  Subsequently  to  the  king's  marriage  with  Lady  28  Henry  viii 
J  ane  Seymour,  Parliament,  in  the  plenitude  of  its  sovereign 
authority,  passed  an  Act  *  by  which,  after  declaring  the 
king's  marriage  with  Queen  Katherine  void,  and  his  mar- 
riage with  Anne  Boleyn  likewise  void,  and  the  issue  of 
both  marriages  illegitimate  ;  the  crown  was  entailed  on 


'  Const  Hist  L  S. 

•  The  words  of  the  Act  settling  the  crown  npon  Henry  VII.  have  been 
literally  carried  ont,  every  subsequent  sovereign  of  England  having  been  a 
descendant  of  his  body. 

»  28  Hen.  VIIL  c  7. 
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the  sons  of  the  king  and  Queen  Jane  successively  and 

the  heirs  of  their  bodies,  with  remainder  to  the  king's 

sons  by  any  future  wife,  and  on  failure  of  such  issue,  to 

the  daughters  of  the  king  and  queen  successively  and 

their  issue.    And  after  reciting  that  if  the  king  should 

die  without  lawful  issue,  no  provision  having  been  made 

in  his  lifetime  touching  the  succession,  the  realm  in  that 

case  would  be  destitute  of  a  lawful  governor,  '  or  else 

percase  incumbered  with  such  a  person  that  would  covet 

to  aspire  to  the  same,  whom  the  subjects  of  this  realm 

shall  not  find  in  their  hearts  to  love,  dread,  and  obediently 

serve  as  their  sovereign  lord,'  ^  the  Act  proceeds  to  bc- 

Thc  king  cm-      stow  upon  the  king  the  extraordinary  power,  in  default 

K^m^t^^""  of  lawful  issue  of  his  body,  to  limit  the  crown,  by  letters 

limit  the  sue-       patent  or  by  last  will,  to  such  person  or  persons  in  pos- 

letters  patent  or  session  Or  remainder  and  after  such  order  or  condition 

by  his  last  wilL    as  he  should  judge  expedient.     Not  even  a  preference 

for  persons  of  royal  descent  was  reserved,  but  it  was 
declared  that  the  persons  so  to  be  appointed  should 
enjoy  the  crown  '  as  if  they  had  been  lawful  heirs  to  the 
same  or  as  if  the  crown  had  been  given  and  limited  to 
them  plainly  and  particularly  by  special  names  and  suf- 
ficient terms  by  full  and  immediate  authority  of  the 
High  Court  of  Parliament.' 
35  Henry  VIII.       (3)  By  a  later  Act,^  after  reciting  the  previous  statute, 

Henry's  two  daughters,  Mary  and  Elizabeth,  were  put 
into  the  entail  next  after  the  lawful  issue  male  ovfeniak 
of  the  King  and  Prince  Edward,  but  subject  to  such  con- 
ditions as  the  king  should,  by  letters  patent  or  his  last 


*  *  This  seemeth  to  be  pointed  at  James  V.  of  Scotland,  who  was  it  thii 
time  the  next  in  succession  upon  the  failure  of  the  king's  issue  :  not  btitly 
as  being  descended  from  the  union  of  the  two  roses,  but  ander  the  ptf" 
liamcntary  entail  in  favour  of  Henry  VII.  and  the  heirs  of  his  body  tm 
before  that  union  took  place.  .  .  .  Notwithstanding  the  near  rehtioi 
the  house  of  Stuart  stood  in  to  the  crown  of  England,  Scotland  «S3« 
during  all  King  Henry's  reign,  the  same  detested  enemy  it  had  been  fct 
ages  past :  and  a  national  prejudice  operated  in  both  kingdoms  as  strooglf 
as  ever.' — Sir  M.  Foster,  Crown  Law,  406. 

'  35  Hen.  VI IL  c  i,  strongly  enforced  by  i  £dw.  VI.  c.  la. 


VI.]  to  tlu  Crown. 


203 


will,  appoint.  In  the  event  of  their  failing  to  perform 
the  conditions,  or  dying  without  issue,  the  king  was 
again  empowered  to  limit  the  succession  as  by  the  last 
Act. 

The  second  Succession  Act  had  declared  Mary  and 
Elizabeth  to  be  illegitimate.  The  third,  upon  a  sup- 
position of  their  illegitimacy,  now  postponed  them  even 
to  all  the  lawful  issue  female  of  the  king :  but  yet  in 
default  of  lawful  issue  of  the  king  and  Prince  Edward,  it 
limited  the  crown  to  the  illegitimate  daughters  of  the  king 
and  their  issue  in  preference  to  all  the  other  descendants 
of  Henry  VII.^ 

In  exercise  of  the  power  given  to  him  by  these  Acts  H«nry  viii. 
of    Parliament,*    Henry  VHI.    devised    the    crown,   in  croim. 
remainder,  on  failure  of  issue  of  his  three  children,  to 
the  heirs  of  the  body  of  his  younger  sister,  Mary  Duchess 
of  Suffolk,  thus  postponing  the  descendants  of  his  elder 
sister,  Margaret  Queen  of  Scots.* 

Edward  VI.,  Mary,  and  Elizabeth,  succeeded  each  other 
on  the  throne  in  strict  accordance  with,  and  by  virtue  of, 
the  parliamentary  entail.     On  the  accession  of  Queen  Actpaaedon 
Mary  an  Act  was  passed  (i  Mary, sess.  2,  c.  i.)  repealing  ooMiljirr  ^^ 
as  far  as  concerned  herself  all  the  acts  which  stood  in  the 
way  of  her  legitimacy,  and  declaring  the  marriage  of  her 
father  and  mother  valid,  the  sentence  of  divorce  a  nullity, 
and  that  she  was  the  legitimate  issue  of  the  king.   On  the  Qaeen 
first  notice  of  Mary's  death  Elizabeth  was  proclaimed,  ^^^ 


'  The  legitimaqr  of  each  of  the  danghters  of  Henry  VIII.  was  liable  to 
dispate,  and  it  is  impossible,  on  iny  theory,  to  sapport  the  legitimacy  of 
both.  Their  illegitimacy  was  howerer  taken  oat  of  the  ordinary  cat^ory 
by  the  &ct  that  the  mother  of  each  was  acknowled^|^s  a  lawful  wife  at 
the  time  of  the  dughter's  biith.  ^^P 

'  '  The  Ibll  and  immediate  authority  of  the  legislatme  in  the  matter  of 
the  succession  most  have  been  presupposed  as  a  matter  past  all  dispute ; 
otherwise  a  delegation  of  that  antbority  would  have  been  no  better  than  an 
idle.  Tain  and  inefiiBCtoal  parade,  an  insnlt  upon  common  sense  and  an 
affront  to  the  king  himsdf.^— Sir  Midiael  Foster,  Crown  Law,  410. 

>  On  the  ndictity  of  the  execntion  of  Hcniy  VIII. '5  will,  stt  Hallam, 
Const  Hist.  L  34,  288,  294,  and  Ltngaid,  Hist.  Eng.  vL  213. 
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by  order  of  the  House  of  Lords  then  sitting,  true  and 

lawful  heir  to  the  crown  according  to  the  act  of  succession 

of  Hetiry  VII  1}     Whatever  other  title  the  Queen  might 

be  presumed  to  have,  her  parliamentary  title  was  clearly 

the  one  on  which  she  relied.     Discarding  the  precedent 

set  by  her  sister,  she  suffered  all  altercation  about  the 

Act  passed  on     marriage  of  her  father  and  mother,  and  the  subsequent 
ncr  accession.        ,.  "i*^       i_i«*  Tt-      a    ^  j  «_ 

divorce,  to  sink  into  oblivion.     The  Act  passed  on  her 

accession,  though  vaguely  asserting  in  general  terms  her 
descent  from  the  blood  royal,  and  that  she  was  as  fully 
entitled  as  her  father  or  brother  had  been  (which  was 
perfectly  true,  since  each  reigned  by  a  good  parlia- 
mentary title),  declared  in  guarded  and  limited  terms 
that  she  was  as  fully  entitled  as  her  sister  was  at  any 
time  since  tJie  statute  of  tlie  Z^th  year  of  King  Henry 

Vim 

It  is  made  So  completely  established,  in  the  time  of  Elizabeth, 

siatute^of^Hza-  ^^^  ^^^  power  of  Parliament  to  alter  the  line  of  succes- 

beth,  to  deny  sion,  that  it  was  expressly  enacted  by  statute  *  That  if 

Queen  and  any  person  during  the  Queen's  life  shall  affirm  or  main- 

UiSttt?*"* ^^      *^^^  ^^^^  ^^^  common  law  of  the  realm,  not  altered  by 
succession.  Parliament,  ought  not  to  direct  the  right  of  the  crown 

of  England,  or  that  the  Queen,  with  tlie  authority  of 
Parliament^  is  not  able  to  make  laws  of  sufficient  force 
to  limit  and  bind  the  crown,  and  the  descent,  limitation, 
inheritance  and  government  thereof,  shall  be  judged  a 
traitor,  and  shall  suffer  and  forfeit  as  in  cases  of  high 
treason.'  ^ 


*  Sir  M.  Foster,  Crown  Law,  412. 

'  I  Eliz.  c  3.  *  This  declaration  so  guarded  and  limited  seemelli 
strongly  to  imply  either  that  in  the  judgment  of  Parliament  Queen  Mary 
had  no  title  antecedently  to  that  act  (35  Hen.  VIII.),  or  that  Eliiahelh, 
having  no  other,  it  was  thought  but  decent  to  put  the  sisters  upon  an 
equal  footing,  as  former  Parliaments  had  done.  —Sir  M.  Foster,  Crowi 
Law,  412. 

'  13  Eliz.  c.  I.  This  clause  as  to  the  power  of  Parliament  in  the  matter 
of  the  succession  was  in  substance  and  with  almost  identical  words,  revived 
and  re-enacted  by  the  4th  of  Anne,  c.  8,  and  the  6th  of  Anne,  c  7.  Anoihtf 
section  of  the  act  of  Elizabeth  enacted  that  whoever  during  the  life  oif  the 
Queen  should  by  writing  or  printing  declare  Ufore  tht  samt  iy  AH  tf  Fsr^ 
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On  the  death  of  Elizabeth,  the  council  of  the  late  queen  James  I. 
proclaimed  as  her  successor  James,  King  of  Scots,  the  ^^'  '^^ 
heir  of  Margaret,  elder  sister  of  Henry  VIII.  As  the 
claim  of  the  house  of  Suffolk  under  the  will  of  Henry 
Vni.,  and  the  Acts  of  Parliament  authorizing  him  to  dis- 
pose of  the  d-own,  was  legally  indisputable,  the  first  king 
of  the  house  of  Stewart  was  in  the  eye  of  the  law  an 
usurper.^  But  the  proclamation  of  the  council,  which  in 
itself  could  give  no  right,  was  voluntarily  ratified  by  the 
popular  voice ;  ^  and  after  the  ceremony  of  his  coronation 
had  been  performed,  an  Act  of  his  first  Parliament'  made 
him,  what  he  had  not  up  to  that  time  been,  a  legitimate 
sovereign. 

James  I.  was  the  twenty-third  occupant  of  the  English  ^J^^ilJ 
throne  since  the  death  of  William  the  Conqueror.  Of  hereditary  right 
that  number,  twelve  had  succeeded  to  the  throne  not 
being  legal  heirs  of  the  Conqueror,  according  to  the 
doctrine  of  primogenitary  succession,  and  three  more, 
although  legal  heirs,  had  not  succeeded  in  the  regular 
course  of  descent*    Edward  H.  and  Richard  H.  had 

liament  estabiishtd  and  affirmtd  that  any  person  in  particular  except  the 
issue  of  her  Majesty,  is  or  ought  to  be  right  heir  or  successor  to  the  Queen, 
should  for  the  first  offence  suffer  imprisonment  for  a  year  and  forfeit  half 
his  goods,  and  for  the  second  incur  the  penalties  of  praemunire.  Neither 
the  claims  of  the  House  of  Suffolk  nor  of  tne  House  of  Stewart  were  affected 
by  this  section.  It  merely  shows,  remarks  Sir  Michael  Foster,  '  that  the 
eventual  right  of  any  individual,  though  grounded  on  common  or  statute 
law,  was  judged  a  question  too  big  for  ordinary  discussion  and  proper  only 
for  the  discussion  of  the  legislature.' 

'  '  There  is  much  reason  to  believe  that  the  consciousness  of  this  defect 
in  his  parliamentary  title  put  James  on  magnifying,  still  more  than  from 
his  natural  temper  he  was  prone  to  do,  the  inherent  rights  of  primogenitary 
succession  as  something  indefeasible  by  the  legislature  ;  a  doctrine  which, 
however  it  might  suit  the  schools  of  divinity,  was  in  diametrical  opposition 
to  our  statutes.' — Hallam,  Const  Hist  1294. 

'  '  What  renders  it  absurd  to  call  him  Qames]  and  his  children  usurpers  ? 
He  had  that  whidi  the  flatterers  of  his  family  most  affected  to  disdain — the 
will  of  the  people  ;  not  certainly  expressed  m  regular  suffrage  or  declared 
election,  but  unanimously  and  voluntarily  ratifying  that  which  in  itself 
could  surely  give  no  right,  the  determination  of  the  Late  queen's  Council  to 
proclaim  his  accession  to  the  throne.*— Hallam,  Const  Hbt  i.  288. 

•  iTac.  I.  c  I. 

*  The  twelve  not  primogenitary  heirs  of  the  Conqueror  were  :  William 
IL,  Henry  L,  Stepnen,  John,  Henry  IH.,  Henry  IV.,  Henry  V.,  Henry 
VI.,  Richard  III.»  Henry  VII.,  Mary,  Elizabeth.     The  three  whoalthough 
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been  solemnly  deposed  by  Parliament,  and  on  the  latter 
occasion  the  throne  itself  was  declared  to  be  vacant^ 
The  line  of  succession  had  on  several  occasions  been 
altered,  as- we  have  seen,  by  the  authority  of  Parliament 
Yet  in  the  teeth  of  these  facts,  the  lawyers  and  divines 
of  the  Stewart  period  laboured  to  establish  the  doctrine 
of  an  indefeasible  hereditary  right  to  the  crown.  But 
even  the  ultra-royalist  and  reactionary  House  of  Com- 
mons under  Charles  II.  attempted  to  assert  the  right  of 
Parliament  to  alter  the  succession  by  twice  passing,  in 
1679  and  1680,  the  Bill  for  the  Exclusion  of  the  Duke 
of  York  from  the  throne.  At  length  in  1688,  all 
doubts  as  to  the  power  of  Parliament  to  regulate  the 
succession  as  it  should  think  fit,  were  finally  set  at  rest 
by  the  'glorious  Revolution '  which  overturned  the  Stewart 
dynasty,  and  once  more  set  an  elective  king  upon  the 
throne.  Both  houses  of  the  Convention  Parliament  con- 
curred in  a  resolution  'That  King  James  II.  haioi^ 
endeavoured  to  subvert  the  constitution  of  the  king- 
dom, by  breaking  the  original  contract  between  king 
and  people,^  and  having  by  the  advice  of  Jesuits  and 
other  wicked  persons,  violated  the  fundamental  laws, 
and  withdrawn  himself  out  of  the  kingdom,  has  abdi- 
cated the  government,  and  that  the  throne  is  thereby 
vacant.'  *  In  the  Declaration  of  Rights,  the  final  reso- 
lution  to  which  both   houses   came   on    the    13th  of 


primogenitary  heirs  did  not  succeed  in  the  regular  course  of  descent  wot : 
Henry  II.,  Edward  III.,  Edward  IV.  To  these  latter  we  ought  to  aiW 
James  himself :  for  since  Mary  and  Elizabeth  had  both  been  declared  iOe* 
gitimate  by  Act  of  Parliament,  and  since  in  any  case  one  of  them  »■! 
have  been  so,  the  hereditary  right  of  James,  as  well  as  that  of  his  motkr 
Mary  Queen  of  Scots,  had,  in  the  view  of  the  upholders  of  indefetflUe 
primogenitary  succession,  been  postponed  to  a  mere  parliamentary  title 

^  *  Ut  constabat  de  praemissis,  et  eorum  occasione,  regnum  AngUae^  OB 
pertincntiis  suis,  vacare.' — Walsingham,  ii.  237. 

*  The  *  original  contract'  between  king  and  ]>eople  which  is  hflc 
solemnly  asserted,  is  as  utterly  devoid  of  historic  foundation  as  the  op- 
posite principle  of  *  divine  right,'  but,  in  the  words  of  the  lale  Hi- 
Whewell,  *  it  may  l)c  a  convenient  form  for  the  expression  of  XBfK^ 
truths.'— See  Maine,  Ancient  Law,  p.  347. 

^  Commons'  Journals  ;  Pari.  Hist. 


11 


to  Ihe  CroujH. 


February',  it  was  determined  "That  William  and  Mary,  Election rf  | 

prince   and   Princess   of   Orange  be,   and  be  declared,  ^'"'"^  < ' 

King  and  Queen  of  England,  France,  and  Ireland,  and 

jibe  dominions  thereunto  belonging,  to  hold  the  crown 

snd   dignity  of  the  said  kingdoms  and  dominions  to 

jthem  the  said  Prince   and  Princess,  during  their  lives 

and  the  life  of  the  survivor  of  them  ;  and  that  the  sole 

and   ful!  exercise  of  the  regal  power  be  only  in,  and 

executed  by,  the  said  Prince  of  Orange,  in  the  names  of 

ihe   said   Prince  and  Princess  during  their  joint  lives: 

and  after  their  decease  the  said  crown  and  royal  dignity 

of  the  said  kingdoms  and  dominions  to  be  to  the  heirs 

pf  the  body  of  the  said   Princess ;  for  default  of  such 

Issue,  to  the  Princess  Anne  of  penmark,  and  the  heirs 

iof  her  body ;  and  for  default  of  such  issue,  the  heirs  of 

the  body  of  the  said  Prince  of  Orange.'  * 

Queen  Mary  died  in  1694  without  issue,  and  William   Act  of 
in  accordance  with  the  Act  for  settling  the  succession  to  ^""'="«"-  i 
the  crown  became  sole  ruler.     On  the  death,  in  1700,  of 
the  young  duke  of  Gloucester,  son  of  the  Princess  of 
Denmark,  the  manifest  probability  that  the  entail  es- 
tablished would  come  to  an  end  at  the  decease  of  the 


'  ThU  det^ratioD  was  afterwards  embodied  uid  confirmed  in  (he  Bill  of 
Rights  (I  Wal.  and  Mar.  sess.  i.  c,  i)  with  the  further  important  re- 
striction that  alt  persons  who  shall  profess  the  Popish  religion  or  many  a 
Papist,  shall  be  excluded  and  for  ever  incapable  to  inherit,  possess  or  enjo/ 
the  crown  and  government  of  this  realm  ;  and  in  all  such  cases  the  people 
shall  be  absolvnl  from  their  allegiance,  and  the  Crown  shall  descrnd  lo  the 
DCit  Proimant  heir.  Halbm  [Const.  Mist.  iii.  99)  thus  sums  up  Ihe 
changes  effected  by  the  Convention  Parliament :  It  '  pronounced,  under 
the  slighl  disguise  of  a  word  unusual  in  the  language  of  English  law,  that  the 
actual  sovereign  had  forfeited  his  right  to  the  n.iiion'a  allegiance.  It  swept 
■way  by  the  same  vote  the  reversion  of  hii  posterity  and  of  those  who 
could  claim  the  inheritance  of  the  crown.  It  declared  that,  during  an 
interval  of  nearly  two  months,  there  was  no  King  of  England  ;  the 
monarchy  lying,  as  it  were,  in  abeyance  from  the  23rd  of  December  to  the 
13th  of  February.  It  bestowed  the  crott-n  on  William,  jointly  with  bis 
wife,  indeed,  but  so  that  her  participation  in  the  sovereignty  should  be 
only  in  name.  It  postponed  the  succession  of  the  princess  Anne  during 
bis  life.  Lastly,  it  made  no  provision  for  any  future  devolution  of  the 
crown  in  failure  of  issue  from  those  to  whom  it  was  thus  limited,  leaving 
that  (o  the  wi»]om  of  future  parliaments.' 


2o8  The  Succession  [Ch. 

king  and  the  Princess  Anne,  rendered  it  again  necessary 
tliat  parliament  should  exercise  its  power  of  settling  the 
succession*     Passing  over  the  children  of  James  II. ;  the 
Duchess  of  Savoy,  daughter  of  Henrietta,  Duchess  of 
Orleans ;  and  the  elder  children  of  Elizabeth,  wife  of 
the  Elector  Palatine ;  Parliament  selected  the  Electress 
Sophia  of  Hanover,  the  nearest  heir  who  professed  the 
Protestant  faith,  as  the  root  of  a  new  royal  line.     By  the 
Act  of  Settlement,^  all  prior  claims  of  inheritance,  save 
the  existing  entail  in  favour  of  the  issue  of  the  Princess 
Anne  and  of  King  William  being  set  aside  and  annulled, 
the  crown  was  settled  on  the  '  Princess  Sophia,  Electress 
and  Duchess  Dowager  of  Hanover,  daughter  of  the  most 
excellent  Princess  Elizabeth,  late  Queen  of  Bohemia, 
daughter  of  our  late  sovereign   lord   King  James  the 
P'irst  of  happy  memory,'  and  'the  heirs  of  her  body 
being  Protestants.' 

Since  the  Act  of  Settlement,  the  crown  of  England 
has  been  more  strictly  hereditary  than  it  ever  was  under 
the  Plantagenets  or  Tudors.  But  its  hereditary  character 
flows  not  from  them,  but  directly  and  wholly  from  the 
will  of  the  people  as  expressed  in  the  Act  of  Settlement 
In  that  statute.  Parliament,  for  the  last  time  in  our 
history,  exercised  its  paramount  right  to  settle  the 
succession  'to  the  crown ;  a  right  founded  not  only  in 
reason,  but  in  the  ancient  principles  of  our  constitu- 
tion, as  shown  by  long  usage  and  an  uniformit)'  of 
principle  and  practice  for  many  ages  prior  to  the 
Revolution.^ 

»  12  and  13  Will.  III.  c  2. 

'  *  Widely  as  the  hereditary  kingship  of  our  latest  times  differs  in  oat- 
ward  form  from  the  hereditary  kingship  of  our  earliest  times,  the  two  \art 
]x>ints  of  likeness  which  are  not  shared  by  kingship  in  the  form  which  il 
took  in  the  a^cs  between  the  twa  In  our  earliest  and  in  our  latest  srsten, 
the  King  exists  for  the  sake  of  the  people ;  in  the  intermediate  times  it 
sometimes  seemed  that  the  people  existed  for  the  sake  of  the  King.  In  cnr 
earliest  and  in  our  latest  system,  the  King  is  clothed  with  an  office,  the 
duties  of  which  are  to  be  discharged  for  the  common  good  of  alL  In  the 
intermediate  times  it  sometimes  seemed  as  if  the  King  had  been  made  maattt 
of  a  possession,  which  was  to  be  enjoyed  for  his  personal  pleasure  and  pn)6L 


k 


1.1 


to  the  Crown. 


I   In  ihe  intennedble  limes  we  constanlly  hear  of  the  righis  and  powers  of 

W  Cnnm  u  samelhing  distincl  from,  and  almost  hostile  to,  the  common 

I    limits  of  (he  people.      In  oat  earlirst  and  in  our  latent  times,  the  rights  of 

[   llie  Crown  uu  the  rights  of  the  people  are  the  same,  for  it  is  hUowm  ihflt 

e  iNnrei^  of  the  Crown  ore  lo  be  exercised  for  the  well^re  of  the  people 

bf  Ihe  a<lvice  and  coosenl  of  the  people  or  (heir  representatives 

Chir  present  So'errign  reigns  by  as  good  a  right  as  -■Elfred  or  Hiifold,  for 
I  jbs  relc"  by  the  «aroe  right  by  which  tliey  reigned,  by  the  will  of  the 
pie,  embodied  in  (be  Act  of  Parliament  whicli  made  the  Crown  of 
tetl  uid  Harold  hereditary  in  her  anceslre!>s.  And,  rei);nitig  by  the 
le  n|^(  by  which  they  reigned,  sbe  reimis  also  for  the  aame  ends,  fur 
I  the  commoa  good  of  the  nation  of  which  the  Law  has  made  her  the  head. 
AmI  wc  can  widb  nothing  better  for  her  kingdom  than  that  the  Crown 
which  she  BO  lawfully  holds,  which  she  has  so  worthily  worn  aoiong  two 
(Mentioni  of  her  people,  she  may,  like  Nestor  of  old,  continue  (o  wear 
__.j  .* —  *. — It  J- — .,^^A  .ir-^:,^  ^j  ^  tU'^^A  '     t.~»^.«'>^^  Growth  of  Enga 


BRiM  llic  well-deserved  affection  of  a  third."— 


CHAPTER  VII. 


ORIGIN   OF  PARLIAMENT. 


A  '  commune 

concilium  rcgni  *  Assembly, 

has  always 
existed. 


Witenagemot. 


Curia  Regis. 


Its  constitulion. 


England  has  never  been  without  a  National 
a  *  commune  concilium  regni/  by  uhose 
'  counsel  and  consent '  the  work  of  government  has  beca 
carried  on.  But,  whilst  retaining  its  corporate  identityi 
the  name,  powers  and  constitution  of  this  assembly  have 
varied  from  time  to  time.  The  nature  and  functions  rf 
the  old  English  Witenagemot  have  been  already  suffi- 
ciently described.^  After  the  Norman  Conquest,  the 
Witan  still  continued  to  be  summoned,  as  before,  to  give 
counsel  and  consent  on  the  promulgation  of  a  new  law, 
or  the  imposition  of  a  new  tax ;  but,  owing  alike  to 
the  infrcquency  of  legislation  under  the  Norman  kings, 
and  to  the  predominance  of  the  royal  power,  the  legisla- 
tive functions  of  the  assembly  must  have  been  formal, 
rather  than  real.  As  the  feudal  principle  gradually 
acquired  predominating  influence  in  every  department  of 
the  state,  the  Meeting  of  the  Wise  almost  insensibly 
changed  into  the  Curia  Regis  ^  the  court  of  the  king's  feudal 
vassals.  All  immediate  tenants  of  the  Crown  by  mili- 
tary service,  however  small  might  be  their  holdings,  had 
originally  a  personal  right  to  be  summoned  to  the  Com- 
mon Council  of  the  Realm  whenever  the  king  wished  to 
impose  any"  extraordinary  aid,  and  probably  on  other 
occasions  also.     The  bishops  and  principal  abbots  con- 


*  Suf^ra,  pp.  29-34. 


Origin  of  ParliamLttt. 

:o  be  summoned  without  any  intermission,  though 
dent  character  of  witan  appears  to  have  become 
ly  merged  in  that  of  feudal  barons.  The  earls 
lo  were  '  at  al!  times  and  without  exception  indis- 
noble,''  never  lost  their  right  to  attend.  But  as 
all  other  military  tenants  in  capitc,  although  con- 
lally  members  of  the  'commune  concilium,'  it  is 
probable  that  the  king  early  assumed  the  power 
ting  the  persons  to  whom  writs  of  summons 
ae  addressed.^  Thus  the  same  indefiniteness  and 
inty  which  had  characterized  the  constitution  of 
cnagemdts  continued  as  a  feature  of  the  feudal 
Councils.  With  the  exception  of  the  famous 
of  Salisburj-,  in  1086,  which  was  attended  not 
r  the  witan,  but  by  all  the  landowners  of  the 
n,*  the  complete  assembly  of  all  the  tenants-in- 
n  hardly  ever  have  taken  place.*  Still  the  per- 
ght  always  subsisted  ;  and  it  was  the  infringe- 
this  right,  when  councils  were  summoned  for  the 
of  granting  extraordinary  aids,  which  led  to  the 
n  in  John's  Magna  Charta,  by  which  the  king 
d  on  such  occasions  to  summon  all  tenants  in 
the  archbishops,  bishops,  abbots,  earls,  and 
s  barones'  individually,  and  the  rest  generally 
.  the  sheriff.  This  difference  in  the  mode  of  sum- 
evidence  of  the  inequality  at  that  time  existing 
the  tenants-in-chief.  Though  formally  recog- 
y  Magna  Charta,  the  right  of  the  inferior  tenants- 


m,  Midd.  Ages,  iii  535. 

rt  of  Lords'  CommiUee  on  Dignily  of  a  Peer,  1819. 
tpra.  p.  55.      A  similar  general  muster  of  landowners  was  held 
I.  Bl  Salisbury  in  tll6. 

ry  II.  made  the  rational  council  a  different  thing  from  what 
lad  left  it  .  .  .  lis  composition  was  a  perfect  feudal  court : 
a,  bishops  abbots,  priors,  euls,  barons,  kniglils,  and  free- 
,  .  .  That  towards  the  end  of  his  reign  he  found  it  necessary 
e  Dumber  of  lower  freeholders  who  attended  the  councils  is  very 
Ihe  use  of  summonses,  which  prevailed  from  the  first  year  of  the 
t  him  the  power  of  doing  this.' — Stubbs,  Select  Chan.  Intro- 
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Orzgm  of  Parliament, 


[C". 


The  *majores 
barones.' 


in-chief  to  attend  the  National  Council  must  soon  have 
become  impracticable  through  the  increase  in  their 
numbers  (arising  from  the  subdivision  of  tenures),  their 
comparative  poverty,  and  the  personal  inconvenience 
of  attending  at  long  distances  from  home.  Thus  the 
ancient  National  Assembly  gradually  ceased  to  be  any- 
thing more  than  an  assembly  of  the  *  greater  barons/  and 
ultimately  developed  into  a  hereditary  House  of  Lords, 
the  Upper  House  of  the  National  Parliament.^  The 
Hereditary  hereditary  character  of  the  House  of  Lords — now  long 
House  of  Lords,   regarded  as  fixed  and  fundamental — accrued  slowly  and 

undesignedly,  as  a  consequence  of  the  hereditary  descent 
of  the  baronial  fiefs,  practically  inalienable,  in  right  of 
which  summonses  to  the  council  were  issued.  But,  in 
addition  to  the  barons  by  tenure,  the  king  had,  always 
the  right,  and,  at  least  as  early  as  the  reign  of  Edward  L 
had  acquired  the  habit,  of  summoning  other  persons 
who  held  nothing  of  the  crown  by  barony.  It  is  certain 
that  a  summons  was  not  at  first  regarded  as  conferring 
'  a  hereditary,  or  even  a  lasting  personal  right ;  '*  but  by 


*  The  Lords'  Committee  (p.  314),  speaking  of  the  15th  of  Edward  IFL, 
say :  *  Those  who  may  have  been  deemed  to  have  been  in  the  reign  of  Jolm 
distinguished  as  niajores  baroncs^  by  the  honour  of  a  personal  writ  of  $o«- 
mons,  or  by  the  extent  and  influence  of  their  property,  from  the  od«r 
tenants-in-chief  of  the  crown,  were  now  clearly  become,  with  the  carls  tad 
the  newly-created  dignity  of  duke,  a  distinct  body  of  men  denominated 
peers  of  the  land,  and  having  distinct  personal  rights  ;  while  the  oth«r 
tenants-in-chicf,  whatsoever  their  rights  may  have  been  in  the  reign  of  Joiu^ 
sunk  into  the  general  mass.' 

*  Freeman,  Growth  of  English  Constitution,  61 ;  Hallam,  qnocias 
Prynne's  1st  Register,  p.  232,  says  :  *No  less  than  98  laymen  were  «■■• 
moned  once  only  to  Parliament,  none  of  their  names  occurring  aftennrds ; 
and  50  others,  two,  three,  or  four  times.  Some  were  constantly  so*- 
moned  during  their  lives,  none  of  whose  posterity  ever  attained  itat 
honour.'  For  the  obscure  history  of  the  early  baronage,  see  gcDcnDf 
Hallam,  iii.  121,  234.  Professor  Stubbs  has  briefly  summed  up  the  sK- 
cessive  changes  in  the  constitution  of  the  baronage,  the  chrociolo0  «f 
which  is  far  from  easy  to  fix.  Originally  including  all  baroneS'-^^Sna  is,  «11 
homagers  holding  directly  of  the  crown — the  baronage  was  limited :  (l|  » 
all  who  possess  a  united  *  corpus  '  or  collection  of  knights'  fees  heU  widff 
one  title  ;  (2)  to  those  who,  possessing  such  a  barony,  are  sununooedbf 
special  writ ;  (3)  to  those  who,  whether  entitled  by  such  tenure  or  dA 
have  received  a  special  summons ;  (4)  and  finally  to  those  who  ta" 
become  by  creation  or  prescription  entitled  hereditarily  to  receiYC  «di » 
summons. — Select  Chart.  Introductory  Sketch,  37. 
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and  representa- 
tion familiar  to 
the  nation. 


First  historical 
instance  of  the 
summons  of 
representatives 
to  a  National 
Council. 


merged  in  the  general  mass  of  freeholders,  his  right  of 
attending  the  'commune  concilium'  in  person  was  ex- 
changed for  the  right  of  electing  representatives,  who  in 
his  name  consented  to  the  imposition  of  taxes.  The 
ideas  of  election  and  representation,  both  separately  and 
in  combination,  had  been  familiar  to  the  nation,  in  its 
legal  and  fiscal  system,  long  before  they  were  applied  to 
the  constitution  of  the  National  Parliament.  The  English 
kingship  was  always  in  theory,  and  to  a  great  extent 
in  practice,  elective.  The  bishops  and  abbots  were  sup- 
posed to  be  elected  by  the  clergy,  of  whom  they  were 
the  representatives.  In  the  local  courts  of  the  hundred 
and  the  shire  the  reeve  and  four  men  attended  as  repre^ 
sentatives  from  each  township  ;  and  the  twelve  assessors 
of  the  sheriff  represented  the  judicial  opinion  of  the 
whole  shire.  Subsequently,  in  the  system  of  recognition 
by  jury,  as  established  by  Henry  II.,  the  principles  of 
election  and  representation  were  successively  applied  to 
almost  every  description  of  business — fiscal,  judicial,  and 
administrative.  In  the  four  sworn  knights  summoned  by 
the  sheriff  to  nominate  the  recognitors  of  the  Grand 
Assize  we  have,  probably,  the  first  germ  of  a  county  re- 
presentation.^ 

The  first  historical  instance  of  the  extension  to  a 
National  Council  of  the  representative  machiner}''  which 
had  long  existed  in  the  folkmoot  of  the  shire  is  afforded 
by  the  Council  held  at  St.  Alban*s  on  August  4th, 
12 1 3,  after  John's  submission  to  the  Pope,  and  durii^ 
his  dispute  with  the  Northern  barons  on  the  question 
of  foreign  service.*  This  assembly  was  attended  not 
only  by  the  bishops  and  barons,  but  also  by  the  re- 
presentative reeve  and  four  men  from  each  township 
on  the  royal  demesne.  The  immediate  business  to  be 
transacted  was   the  assessment  of  the  amount  due  by 


*  Stubbs,  Select  Chart.  Introductory  Sketch,  24 ;  and  sec  Pal^re,  Eng. 
Commonweahh,  ch.  viii. 

*  See  jM/ra,  p.  105. 
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way  of  restitution  to  the  church  ;  but  several  other 
matters  of  national  importance  appear  to  have  been  dis- 
cussed by  the  assembly.  The  justiciar,  Geoffrey  Fitz- 
Peter,  submitted  to  the  whole  body  the  recent  promise 
of  good  government  made  to  Archbishop  Langton  by 
the  king  on  receiving  absolution  at  Winchester,  about 
a  fortnight  previously  ;  referred  them  to  the  laws  of 
Henry  I.  as  the  standard  of  what  that  good  government 
should  be  ;  and  issued  an  edict  commanding  the  sheriffs 
and  other  royal  officers,  on  penalty  of  life  and  limb,  to 
cease  from  their  ill^al  exactions.* 

Four  instances  of  summoning  representatives  of  the  County  repre- 
shires  to  the  National  Council  are  met  with  prior  to  De  ^"^^tion  in 

^  Parliament  : 

Montfort's  celebrated  Parliament  of  1265,  which  is  some-  four  instances 

times  erroneously  spoken  of  as  the  'origin  of  popular  re-  Jlontfoit's^ 

presentation.*^   (i.)  The  first  occurred  during  the  contest  Parliament  of 
between  John  and  the  barons,  when  both  sides  found 
it  necessary  to   seek   the  support  of  the  free  tenants 

of  the  counties.     In  1213  (iSth  of  John)  the  king,  by  (1.)  7th  Nov., 

his  writ  to  the   sheriffs,  directed    four  discreet  knights  knights  from 

of  each   shire    to    be    sent    to    him    at    Oxford    'ad  each  county 

,  ,  •■>  1  .>>  •  <.•>      nr\  *      summoned  to 

loquendum  nobiscum  de  negotiis  regni  nostn.  There  is  oxfonL 
no  indication  on  the  face  of  this  writ  whether  the  four 
knights  were  to  be  elected  by  the  county  or  returned  at 
the  discretion  of  the  sheriff ;  but  as  there  already  existed 
a  recognized  machinery  for  the  election,  in  the  county 
court,  of  four  knights  to  nominate  the  recognitors  in 
civil  suits  and  the  grand  jury  for  the  presentment  of 
criminals,  we  may  reasonably  conclude  that  the  ac- 
customed machinery  was  now  made  use  of  for  the  novel 
purpose  of  county  representation  in  the  general  assembly. 
It  is  probable  also  that  the  14th  clause  of  Johns  charter, 
which  promised  that  the  minor  barons  should  be  sum- 


»  Matt.  Paris,  p.  239,  A.D.  1213.         ,     ,        ,.  *  1       *    „ 

'  E.g,<,  Hallam,  speaking  of  De  Montfort's  parliament,  says,  'almost  all 

judicious  inquirers  seem  to  have  acquiesced  m  admitting  this  origin  ol 

popular  representation.* — Midd.  Ages,  iii.  27. 
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moned  generally  by  the  sheriff,  though  it  undoubtedly 
recognized  their  personal  right  to  attend,  was  practically 
interpreted  by  the  light  of  the  county  representative 
system  already  introduced  less  than  two  years  previously. 
'The  only  constitutional  mode  of  the  sheriff's  action,' 
remarks  Professor  Stubbs,  'was  in  the  county  court 
Hence  the  minor  barons,  to  be  consulted  at  all,  must  be 
consulted  in  the  county  court  But  that  court  was 
already  constituted  of  all  the  freeholders,  and  the  machi- 
nery of  representation  and  election  was  already  familiar 
to  them.  It  would  then  appear  certain  that,  from  the 
time  the  representatives  of  the  shires  were  summoned, 
they  were  held  to  represent  the  whole  body  of  free- 
holders.' ^ 

A  long  interval  of  forty  years  elapsed  before  the  pre- 
sence of  representatives  of  the  counties  in  Parliament  is 
again  recorded.  But  the  period  is  marked  by  the  in- 
creasing use  of  representatives  elected  in  the  county 
court  for  fiscal  and  other  purposes.  Thus,  in  1220  and 
1225,  two  writs  of  Henry  HI.  direct  the  election  of 
knights  for  the  assessment  and  collection  of  subsidies,^ 
and  in  1226  writs  were  directed  to  the  sheriffs  of  eight 
counties  to  send  to  the  king,  at  Lincoln,  four  knights 
elected  in  each  county,  to  make  complaints  against  the 
sheriffs,  concerning  an  alleged  infringement  of  the  Great 
Charter.*  To  a  general  assemby  of  the  barons  at  London 
in  1246,  the  name  of  Parliament,  which  had  previously 
been  indiscriminately  applied  to  assemblies  of  various 
kinds,  is  for  the  first  time  given  by  a  contemporary 
chronicler,  Matthew  Paris  (p.  696).  Henceforth  it  became 
the  distinctive  appellation  of  the  National  Council* 


^  Select  Chart.  Introductory  Sketch,  39,  40. 

2  Close  Rolls,  i.  437  ;  Foedera,  L  177. 

'  Report  on  Dignity  of  a  Peer,  App.  i.  4. 

^  In  a  writ  of  the  32nd  of  Henry  III.  the  expression  'coram  regcet  toto 
parliamento '  is  used.— Rot.  Clauses,  32  Hen.  III.  m.  13,  Dors.  The 
name  given  to  the  sessions  of  the  national  council  *  was  often  expressed  by 
the  Latin  colloquium  ;  and  it*  is  by  no  means  unlikely  that  the  name  <i 
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(2.)  The  second  instance  of  county  representation  in  (»-)  A.11. 1254: 
Parliament  is  met  with  in  1254,  when  Henry  III.  was  in  fitxneiiS^ 
Gascony,    and   in  want  of  men   and   money.      By  his  ^Jj^^v 
direction  Queen  Eleanor  and  the  Earl  of  Cornwall,  the  minster. 
regents,  issued  writs  to  the   sheriffs  to  cause  to  come 
before  the  king's  council  at  Westminster  two  lawful  and 
discreet  knights  from  each  county,  whom  the  men  of  the 
county  shall  have  chosen  for  this  purpose  in  the  place  of 
all  and  each   of  them,  to  consider,   together  with  the 
knights  of  the  other  counties,  what  aid  they  will  grant 
the  king  in  such  an  emergency.      These  writs  possess 
both  a  positive  and  a  negative  importance.     On  the  one 
hand  we  have  it  clearly  directed  that  the  two  knights  are 
to  be  chosen  by  the  county — that  is,  in  the  county  court ; 
that  they  are  to  represent  the  county,  and  are  to  have  a 
deliberative  voice  in  the  assembly ;  on  the  other,  the 
absence  of  any  restriction  of  the  elective  franchise  to 
tenants  in  capites  or  to  knights,  is  sufficient  evidence  that 
no  such  restriction  then  existed.^ 

The  utter  falseness  of  Henry  IH.,  who  persistently  Henry  IIL 
disregarded  the  Great  Charter,  notwithstanding  his  re-  ^tJo^  ^ 
peated  solemn  confirmations  of  it,  his  devotion  to  sue-  opposition, 
cessive  sets  of  foreign  favourites,  his  foolish  and  expen- 
sive attempt  to  secure  the  crown  of  Sicily  for  his  son 
Edmund,  his  illegal  exactions,  prodigality,  and  support 
of  Rome  against  the  National  Church,  excited  in  all 
classes  of  his  subjects  feelings  of  animosity  and  resist- 
ance equal,  if  not  exceeding,  in  intensity,  those  which 
had  inspired  the  combination  against  John. 


Parliament,  which  is  used  as  early  as  1 175  by  Jordan  Fantosme  (p.  14), 
may  have  been  in  common  use.  But  of  this  we  have  no  distinct  instance 
in  the  Latin  Chroniclers  for  some  years  further,  although  when  the  term 
comes  into  iLse  it  b  applied  retrospectively ;  and  in  a  record  of  the  28ih 
year  of  Henry  III.,  the  assembly  in  which  the  Great  Charter  was  granted 
is  mentioned  as  the  "  Parliamentum  Runimedae.'*  It  is  a  word  of  Italian 
origin,  and  may  have  been  introduced  either  through  the  Normans,  or 
through  intercourse  with  the  French  kingdom.'  Stubbs,  Const.  Hist.  i. 
570. 
»  Stubbs,  Select  Chart  367. 
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Parliament  at 
Oxford. 
A.D.  1258. 


*  Provisions  of 
Oxford.* 


Matters  came  to  a  crisis  in  the  Great  Council  or 
Parliament,  which  met  at  London  on  the  9th  of  April, 
1258;  and  afterstormydebates,lastingtill  theSthof  May, 
the  king  found  himself  obliged  to  consent  to  the  ap- 
pointment of  a  committee  of  twenty-four  persons,  to  be 
elected,  twelve  by  the  barons  and  twelve  by  the  king,  in 
a  Parliament  summoned  to  meet  at  Oxford  on  the  nth 
of  June.  To  these  twenty-four  unlimited  f)ower  was 
confided  to  carry  out  all  necessary  reforms.  They  began 
by  drawing  up  the  set  of  articles  known  as  the  Pro- 
visions of  Oxford,  under  which  all  the  powers  of  govern- 
ment were  placed  in  the  hands  of  a  kind  of  representative 
oligarchy.^  By  a  rather  complicated  process,  bearing 
^omc  resemblance  to  the  Venetian  constitution,  each 
twelve  of  the  twenty-four  selected  two  from  the  other 
twelve,  and  the  four  thus  chosen  elected  fifteen  as  a 
council  of  state.  Another  committee  of  twenty-four 
was  appointed  for  the  special  business  of  treating  of 
aids ;  and  in  order,  as  was  alleged,  to  spare  the  other 
members  the  expense  of  frequent  attendance  in  Par- 
liament (which  was  to  meet  three  times  a  year),  a  third 
body  of  *  twelve  honest  men '  was  elected  by  the  barons, 
as  representatives  of  the  community,  to  treat  with  the 
king's  council  of  the  common  need.' 

Although  representatives  of  the  shires  were  not  sum- 


*  The  government  in  England  has  on  four  occasions  been  pLiced  for  a 
time  in  the  hands  of  an  ohgarchy.  In  John's  reign,  the  2$  barons  of 
Magna  Charta;  under  Henry  III.,  the  Oxford  committee  of  24;  aoder 
Edward  II.,  the  *  Lords  Ordainers' ;  and  under  Richard  II.  the  'Lords 
Appellant.'  Guizot,  treating  of  the  Provisions  of  Oxford,  observes:  *  l^cs 
barons  (^ui  avaient  arrache  la  Grande  Charte  au  roi  Jean  avaient  essayc,  poor 
se  donner  des  garanties,  d'organiser  d'avance  et  l^galement  la  guerre  dvik, 
en  cas  de  violation  de  la  charte.  Les  barons  quidict^rent  laloi  i  Henri  UL 
all^rent  plus  loin  :  ils  essay^rent  d* organiser  non  la  resistance,  mais  te 
pouvoir,  et  de  se  donner  des  garanties,  non  par  la  guerre,  mais  par  la  con- 
stitution m^me  du  gouvernement  Ne  pouvant  contenir  dans  de  jostei 
limites  I'autorit^  du  roi,  ils  entreprirent  de  la  lui  enlever  et  de  U  prendre 
eux-m6mes ;  en  un  mot,  de  substituer  au  gouvernement  da  roi  celui  dc 
I'aristocratie.' — Hist,  des  Origines  du  Gouvernement  Representatif,  p.  165. 

^  See  the  series  of  documents  relating  to  the  Provisions  of  Oxford  ia 
Stubbs,  Select  Chart  369-396. 
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tnoncd  to  the  Oxford  parliament,  the  machinery  of 
county  representation  was  made  use  of  for  other  pur- 
poses under  the  '  Provisions,'  each  oounty  being  directed 
to  elect  'four  discreet  and  lawful  knights'  to  inquire 
into  abuses.  The  application,  moreover,  of  the  prin- 
ciples of  election  and  representation  to  the  constitution 
bf  the  governing  body  of  the  kingdom  under  the  '  Pro- 
visions,' was  probably  not  without  effect  in  securing 
popular  representation  in  Parliament.  In  these  Provi- 
sions the  barons  are  designated  as  'the  party  of  the 
commonalty;'  arid  in  the  proclamation  in  English  of 
the  king's  adhesion  to  the  Provisions,  he  speaks  of  his 
counsellors  as  'chosen  by  us  and  by  the  landsfolk  of 
our  kingdom;''  an  expression  which  recalls  to  mind 
Ihc  '  landsittende  men '  who  attended  King  William's 
gem6t  at  Salisbury  in  1086.  It  would  seem  that  at 
least  all  the  landed  proprietors  of  the  realm,  and  not 
merely  the  barons,  or  even  the  tenants-in-chief,  were 
regarded  as  represented  in  the  governing  council.  ' 

(3.)  In  1261  the  king  openly  refused  to  abide  by  the  fiii.)A.D.  1161: 
Provisions  of  Oxford,  and  civil  war  broke  out.     During  {JlJ^^h^*'** 
the  contest,  the  confederate  barons  summoned  to  St.  coun^aum- 
Alban's  three  knights  from  each  county,  'secum  tracta-  Alban's. 
turos    super   communibus   negotiis   regni;'   whereupon 
the  king,  in  opposition,  issued  other  writs  directing  the 
sheriffs  to  enjoin  the  same  knights  to  repair  instead,  on 
the    day   originally   fixed,    to    the    king    at    Windsor, 
'  nobiscum  super  praemissis  colloquium  habituros.' 

(4.)  The  decisive  victory  at  the  battle  of  Lewes,  on  (iv.)  A.p.  1264: 
the  14th  of  May,  1 264,  followed  by  the  surrender  of  the  from  eaSi 
king  and  his  son  Edward,  placed  the  supreme  power  in  ^""^  '"""■ 
the  hands  of  Simon  de  Montfort.    Although  the  arbitra-  London. 
tion  of  St  Lewis  of  France  and  his  award  in  Henry's 
favour   {23rd   of   January,    1264)   had   served   only   to 
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rekindle  the  flames  of  civil  war,  a  proviso  was  inserted 
in  the  *  Mise  of  Lewes/  referring  all  controversies  be- 
tween the  king  and  the  barons  to  the  decision  of  a 
second  arbitration.  In  the  meantime,  De  Montfort, 
having  placed  friendly  garrisons  in  all  the  royal  castles, 
issued  writs  in  the  king*s  name,  appointing  certain  extra- 
ordinary magistrates,  called  guardians  of  the  peace,  irt 
every  county,  and  summoning  four  lawful  and  discreet 
knights,  *  per  assensum  ejusdem  comitatus  ad  hoc  electos 
pro  toto  comitatu  illo,'  to  attend  the  king  in  Parliament 
at  London,  *  nobiscum  tractaturi  de  negotiis  praedictis.' ^ 
If  not  '  the  founder  of  representative  government  in 
England,'  as  Guizot  has  termed  him,  Simon  de  Montfort 
may  justly  be  regarded  as  the  *  founder  of  the  House  of 
Commons.*  ^  An  assembly  of  knights  of  the  shire,  ex- 
clusively representing  the  *  landsfolk '  of  the  kingdom, 
and  closely  united  by  descent,  interest,  and  sympathies 
with  the  great  barons,  could  never  have  formed  a  really 
popular  Chamber,  entitled  to  speak  in  the  name  and  on 
behalf  of  the  whole  commonalty  of  the  realm.  To  Simon, 
Earl  of  Leicester,  belongs  the  lasting  glory  of  having 
been  the  first  to  admit  within  the  pale  of  our  political 
constitution  the  really  popular  and  progressive  burgher 
class,  which,  together  with  the  freeholders  of  the  counties, 
constituted  henceforth  the  newly-developed  Third  Estate 
of  the  realm.^     This  'bold  and  happy  innovation  **  was 

*  See  the  Writ,  Foedera,  i.  442.  Guizot  very  justly  remarks :  *  11  fiJIiit 
que  les  id^s  sur  Pautorit^  l^^e  des  parlements  et  sur  ill^timite  de  la 
force  en  mati^re  de  gouvemement  eussent  fait  bien  des  progres  poor  qoc 
Leicester  vainqueur  n'osat  r^Ier  seul  le  plan  d'administration  da  royamoe*' 
— Hist  du  Gouv.  Represent,  ii.  173. 

^  *  Der  Schopfer  des  Hauses  der  Gemeinen.' — Pauli,  Simon  von  Moot- 
fort  Graf  von  I^icester. 

'  For  an  examination  of  the  authorities  in  favour  of  an  earlier  representa- 
tion  of  towns,  and  especially  the  complaint  of  St.  Albans  in  Uie  8th  Edw.  II. 
and  the  complaint  of  Barnstaple  in  the  i8th  Edw.  III.,  see  Hallam,  Mi«ld. 
Ages,  iii.  28-34,  228. 

*  Freeman,  GroA\th  of  Eng.  Const.  83.  On  the  career  of  De  Montfort, 
the  popular  hero  and  martyr-saint,  see  Blaauw,  '  Barons*  War,*  ami  Panli 
'  Simon  von  Montfort,  Graf  von  Leicester.*  '  A  stranger,  but  a  stranger 
who  came  to  our  shores  to  claim  lands  and  honours  which  were  his  laiHal 
heritage,  he  became  our  leader  against  strangers  of  another  mould,  agaioit 
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effected  on  the  14th  of  December,  1264  (49th  Henry  III.), 
when  De  Montfort,  in  the  name  of  the  captive  king,  sum- 
moned his  famous  Parliament  to  meet  at  London  on  the 
20th  of  the  following  January.  Writs  were  issued  to  all 
the  sheriffs,  directing  them  to  return  not  only  two  knights 
from  each  shire,  but  also  two  citizens  from  each  city,  and 
two  burgesses  from  each  borough.^ 

The  towns  of  England,  from  a  position  of  semi-  Progress  of  the 
servitude,  had  slowly  attained  to  the  possession  of  liberty,  ^®^*^' 
wealth,  and  the  political  franchise.  Originally  the  de- 
mesne of  the  king  or  other  lord,  spiritual  or  temporsfl, 
they  long  continued  subject  to  arbitrary  talliage  and 
other  exactions  ;  their  inhabitants  differed  indeed  but 
little  from  the  villeins  of  an  ordinary  manor.  Before 
the  Norman  Conquest  the  towns  had  acquired  an  indi- 
viduality distinct  from  the  hundred  in  which  they  were 
locally  comprised.  Instead  of  attending  at  the  court 
leet  of  the  hundred,  the  townsmen  had  their  own  leet, 
presided  over  by  the  elective  or  nominated  reeve,  assisted 
by  a  body  of  counsellors,  subsequently  known  as  the 
leet  jury.  With  this  primitive  organization,  the  inde- 
pendent voluntary  associations  of    trade    guilds   ulti- 

the  adventurers  who  thronged  the  court  of  a  king  who  turned  his  back  on 
his  own  people.  The  first  noble  of  England,  the  brother-in-law  of  the 
king,  he  threw  in  his  lot  not  with  princes  or  nobles,  but  with  the  whole 
people.  He  was  the  chosen  leader  of  England  in  his  life,  and  in  death  he 
was  worshipped  as  her  martyr.  In  those  days  religion  coloured  every  i^- 
ing  ;  the  patriot  who  stood  up  for  right  and  freedom  was  honoured  along- 
side of  him  who  suffered  for  his  mith.  .  .  .  The  poets  of  three 
languages  vied  in  singing  the  praises  of  the  man  who  strove  and  suffered  for 
right,  and  Simon,  the  guardian  of  England  on  the  field  and  in  the  senate, 
was  held  to  be  her  truer  guardian  still  in  the  heavenly  places  from  which 
our  fathers  deemed  that  uie  curse  of  Rome  had  no  power  to  shut  him  out.' 
— Freeman,  ibid, 

*  See  the  writ  in  Rymcr,  Foedera,  i.  449,  and  Select  Chart.  406.  The 
material  portions  are :  *  Item  mandatum  est  singulis  vicecomitibus  per 
Angliam  quod  venire  faciant  duos  milites  de  legalioribus,  probioribus  et 
dLscretioribus  militibus  singulorum  comitatuum  ad  regem  Londoniis  in 
octavis  praedictis  in  forma  supradicta. 

*  Item  in  fonna  praedicta  scribitur  civibus  Eboraci,  civibus  Lincolniae,  et 
ceteris  buigis  Angliae,  quod  mittant  in  forma  praedicta  duos  de  discretion- 
bos,  l^ioribos  ct  probioribus  tam  civibus  quam  burgensibus  suis. 

*  Item  in  forma  praedicta  mandatum  est  baronibus  et  probis  hominibus 
Quinque  Portuum.' 


222 


Origin  of  Parliament. 


[Ch. 


Rq)resentative 
machinery  first 
employed  for 
judicial  and 
fiscal  purposes. 


niately  coalesced.^  As  the  boroughs  increased  in  wealth 
and  population,  the  burghers  began  to  purchase  from  their 
lords  the  firnia  burgi,  thus  commuting  their  individual 
payments  for  a  fixed  sum,  to  be  rendered  by  them 
in  respect  of  the  whole  borough,  and  re-apportioned 
amongst  themselves  at  their  own  discretion.  The  bur- 
gesses thus  acquired  the  freehold  of  their  houses  and 
tenements  in  burgage  tenure,  which  was  analogous  to 
that  in  free  socage,  being  subject  only  to  the  suzerainty 
of  the  lord,  and  to  a  fixed  annual  rent  payable  to  him. 
Curing  the  lapse  of  two  hundred  years  after  the  Con- 
quest, the  citizens  and  burgesses  were  enabled  to  extort, 
from  the  pecuniary  necessities  of  the  kings,  charters  of 
liberties  varying  greatly  in  extent,  but  all  conceding 
more  or  less  of  self-government,  through  the  medium  of 
elected  and  representative  magistrates.* 

As  in  the  case  of  the  counties,  so  in  that  of  the 
boroughs,  the  representative  machinery  was  first  em- 
ployed for  judicial  and  financial  purposes  before  its 
extension  to  the  domain  of  politics.  In  the  court  of 
the  shire — the  ancient  folk-moot,  or  assembly  of  the 
people — all  the  national  elements  had  from  time  im- 
memorial been  wont  to  meet  together,  the  bishops  and 
other  dignified  clergy,  earls,  barons,  knights,  and  free- 
holders in  person ;  the  townships  each  by  their  repre- 
sentative reeve  and  four  men.  As  the  boroughs  gradually 
grew  into  incorporate  municipalities,  they  also  sent  their 
representatives  to  the  assembly  of  the  shire.  This  is 
apparent  from  a  very  important  writ,  issued  by  Henry  IIL 
in  1 23 1  to  the  Sheriff  of  Yorkshire,  for  assembling  the 
county  court  before  the  justices  itinerant,  in  which  he 
is  directed  to  summon  for  that  purpose  not  only  the 


^  Supra^  pp.  18,  19  ;  and  seeStubbs,  Select  Chart.  Introdactoiy  Sketdit 
and  Hallam,  Midd.  Ages,  iii.  220. 

'  The  prc^essive  liberties  granted  to  the  towns  should  be  studied  in  the 
charters  of  Henry  I.,  Henry  II.,  Richard  I.,  and  John,  collected  in  Stabbbi 
Select  Cliart.  102- loS,  157-160,  256-259,  299-306. 
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persons    already   enumerated,    but    also   twcK-e   lawful 
burgesses  as  representatives  from  every  borough.' 
I     The  year  1213,  in  which  the  first  instance  of  county  First  sympion 
Tcprcsenfation   occurred,  is   also   the   date:  of  the  first  s^niwionof 
symptom — it  can  scarcely  be  termed  anything  more —  towns  in  ihc 
of  the  representation  of  towns  in  the  Central  Assembly,  a^semblf. 
To  the  Council  (the  importance  of  which  has  already 
been  pointed  out*)  summoned  by  King  John  to  meet  at 
St.  Alban's  in  1213,  and  at  which  the  prelates  and  *  mag- 
nates of  the  realm  '  are  stated  to  have  been  present,  the 
&herifls  of  every  county  were  directed  to  return  from 
every  township  in  the  king's  demesne  four  men  and  the 
I  reeve,  to  estimate  tlie  damages  lately  suff'cred  by  the 
bbhops.*     This  was  evidently  an  adaptation  for  a  par- 
ticular purpose,  by  the  central  government,  of  the  local 
system  of  representation  long  familiar  in  the  constitution 
of  the  court  of  the  shire.     It  is  probable  that  from  an 
early  period  some  of  the  wealthy  burghers  of  important 
towns  occasionally  attended  the  general  assembly.    The 
letter  addressed  to  the  pope  by  the  Parliament  of  1246 
is  written  in  the  name,  not  only  of  'totius  regni  Angliae 
barones,  proceres,  et  magnates,'  but  also  '  Et  nobiUs  por- 

'  The  wordl  of  the  writ  ire  '  omnes  archiepiscopos,  episcopos,  abbales, 
prioFES,  cotniles,  barones,  mililes,  et  omnes  libere  tencntes,  de  tola  ballia 
tna,  et  At  quaiibet  villa  quatuor  legates  homines  et  piae posit um,  et  de 
qaolibet  buigo  duodecim  legales  burgenses.' — Shiiley,  Koyal  Letters,  L 
525.  Profesior  Stubbs  commenting  on  this  writ,  points  out  that  the 
ctHinty  court  contained  all  the  elements  that  were  united  in  the  '  commuoe 
concilium  regni'  at  the  time,  and  in  addition  the  represetitatives  of  the 
towTubips  and  boroughs.  'We  begin,' he  ccmarks,  'to  see  more  clearly 
the  process  by  which  the  nalional  council  becomes  the  representative  par- 
liament. It  wiU,  when  it  is  completed,  be  the  concentration  of  all  the 
constituents  ot  the  shiremoots  in  a  central  assembly  ;  the  permanence  of 
the  ancient  popular  elements,  and  the  assimilation  to  them  of  the  new 
municipal  ones,  make  a  perfect  parliament  possible.' — Select  Chart.  349. 

'  Supra,  pp.  105,  2I1. 

'  A-D.  1213.  '  Misit  rex  litleras  ad  omnes  vicecomites  regni  Angliae, 
praecipiens  utdc  singulis  dominicorum  suonim  villis  quatuor  l^ales  homines 
com  pracposilo,  apud  Sanctum  Albanum  pridie  nonas  Atigusti  facerent  con- 
Tcnire,  ul  per  illos  et  alios  ministros  suos  de  damnis  singulonim  episcopomm 
ct  ablatis  certitudinem  inquireret,  et  quid  singulis  dcberetur.  Intemienint 
condlio  apud  &inclum  Albanum  Galfridus  Filius  Petri  et  epiacopus  Win- 
toniensii  cum  a/chiepiscopo  et  epi»:opis  el  magnaiibus  tcgnu — Matt.  Paris, 
a39- 
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::  rr;reie.''.:2f.vi5  :r;r.:  t.t^f  c:::;:<  jr.j  boroughs,  to  assist 
at  z'r.a  trir.ilA:::r.  :f  :>.j  S.\iv  .::"  EAJ-A-ard  the  Confessor 
t:  V/j<t.-r."::?ter  Arrcy.  j.r.i  :>..it  or.  the  conclusion  of 
thj  ztTir.'.ir.'.'  X  rA.-'i.ir.:::::  \vj^  held,  at  which  a  subsiJv 
rr.  the  nive^-tlLS  ::'  i.\\  l:Lyr.:er.  -.v^s  panted  to  the  king. 
hjiZ  ft  :^  r.:t  certiir.  th.it  the  riorese.itatives  of  boroughs 
Tt-rr.ji'.r.ti  f:r  the  F3.rl:amer.t :  indeed,  the  lanjuace  of 
thi  chrir.ic'.Lr  '.v.uli  rather  seen:  to  imply  that  the\*  did 
not.-     The  fact.  h:-.vcver,  thAt  they  were  summoned  on 


•  Mi-..  Izr.i,  ^x. 

*  A  :,.  i2v>.  'L  r.\  :^::i::5  ur.:-.  ers.s  -Xn^iLie  praelaiis  ct  magna:: 'a 
r^.r.',r.  '.;r.'.tir:rr.  r-'^r.:  su:  c:mu:-~.  piritcr  cl  I'urgonim  p?tcr.:J"r!':j 
.     .     .     v*-.r..*Tar.  :i5  illzi  rc;'.:.:u:i5    sc.   Sir.cri  ELlwardii  dc  vctcri  KnrJo 

Vftr..f'"' Ce'.eVnto    tauviem    c^ntae  tmnslationis    soIituipw 

"^•j^-r  ;r/  n>it>:^  ui  a.^--;en:,  r.ar!;a:r.eni.i:ii-knLN  genere  lie  nrgr?  ct  r^a- 
i,*:y/s\.    }/^r:i.'-*.arc.— Chron.  t.  W  \kes.  226  ;  :?elect  Charters  327 


'iL)  Origin  of  PariiameHl. 

bb  occasion,  tt^ther  with  the  prelates  and  magnates  of 
be  kingdom,  is  evidence  of  the  greatly  increased  im- 
[Wftancc  with  which  the  civic  element  in  the  nation  was 
regarded. 
Under  Edward  I,  instances  of  representation  are  few,  rniliftmcni* 
'hUe  great  councils,  attended  only  by  the  prelates  and 
magnates,  are  very  frequent.  With  all  his  good  and 
[reat  quahtics,  Edward  loved  the  exercise  of  despotic 
jiower,  and  was  evidently  loth  to  admit  the  Commons  to 
a  share  in  the  government.  At  this  period  there  appears 
to  have  been  no  legal  or  definite  distinction  between 
Complete  Parliaments  and  Great  Councils  of  the  realm. 
3cveTaI  of  llie  most  important  statutes  of  Edward's 
R^n  were  passed  in  assemblies  at  which  no  repre- 
sentatives of  the  Commons  attended.  But  even  during 
he  first  twenty  years  of  liis  reign,  before  the  force  of 
ircumstances  had  compelled  him  to  yield  to  popular 
Icmands,  Parliaments,  containing  representatives  from 
jther  counties  or  boroughs,  or  from  both,  were  occa- 
ionally  summoned  for  extraordiriarj'  purposes. 
At  the  national  assembly,  summoned  after  the  death  " 
of  Henrj'  III.  to  meet  at  Westminster  on  the  14th  of 
January,  1273,  to  swear  allegiance  to  Edward  I.,  who 
was  still  in  Palestine,  there  attended  not  only  the  prelates 
and  barons,  but  four  knights  from  each  county,  and  four 
citizens  from  every  city.^ 

On  his  return   to  England,   Edward   summoned   his  a 
first  general  Parliament  at  Westminster  in  April,  1275. 
In   the   preambles   of    the    important   statutes   therein 
enacted    (statute    of  Westminster   I.   and   the   statute 
granting  to  the  king  the  custom  on  wool,  woolfels,  and 

I  leather),  they  are  said  to  be  made  '  by  his  council  and 
'  A.D.  1173.  'Facta  coDvocatione  omnium  prnelatorum  el  aliorum 
ncgnatum  regni  apud  Wcslmonistcrium,  posi  mortem  illustris  regis 
Jlenrid,  coDvenenint  archiepiscopi  el  episcopi,  coniites  ct  baronea,  abbates 
0  priorcs,  el  de  quolibel  comitalu  quatuoT  milites  et  de  qualibel  civitate 
qnatuor,  qui  onuiei.  .  .  .  sacramentum  eidem  Kdwardo  tanquam 
lemc  principi  piaeMileniDt.' — Ana.  Winlon.  113. 
1 
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--Z   j-_-:_zi  ~ -Ti  -z  \  ":  '.-'.T^,  !rt=rt  uDon  the 

zi—jn.  ±t±  iiiier  at  York, 
:rrjii  iz-  mzz  iuisiiiesL  Writs 
zn  l"..---- TT.TcT  r:  fi;i  i2ierI53»  ordcr- 
n:j  "Zjd  ".  'ir.^  *l  -  .m::-rn-r~ii  :r  V:r^  as  thecasc 
m^-ir    It     r.    "iir  r.r:!    ::"  "airnir;-    i-i5-     i>  all  free* 

ir::^^.  iz-  i_.jir.c  ::rMi  :i"  iisirt  ±11:1  ^c*",  annual  \'alue; 
-  \\^  y — .^11-  rim  iiiuii  r:unrv^  hi^Ir^j  full  porer 
-r  ~-  ;ini:i:.n::-r-  :l"  ±ie  fiiine  rjunr." :  and  (3)  two 
r.rr:  ~tz  i-cii  nr-  -cr;i::ji  izyi  r^irket  town,  having 
-1:-  -  -.  iT  ":r  zi'-  :-inrr:t:n>i>rr  jf  :iie  fame,  'ad  audi- 
m--::!:  :"  fn^jicii'-iuni  ii  ^luiv:  f;'::i  ix  jiirre  nostra  Cadenius 
::it.:r'-:L  ■  Ti^  TTLiniamtimrv  rrjc^TScfn^s  of  this  year 
ir:  r:ir::-nr.-  ii  m^vir.^  ±c  jcin:  of  final  tran^tioD 
:'r:ci   "-le   f.rC-:::   :f  j:cL  u   ±j.:  of  central  assent  to 

m 

ti."cazt;£L  '  T!ie  kir::^  rr.u:  already,  in  order  to  raise 
fur.  1=  f.r  liie  'A'^Liii  -xir.  fucjessfullv  negotiated  for  a 
iu!:.'iiC7  -vitli  the  c-unries  inc  bcrou^ha  separately.  But 
the  iuzLa  raiaeti  zoc  pro\-ing  sumcient,  the  necessity  fee 
a  general  gnnr  became  apparent  and  led  to  the  general 


*  .-'.'At.  Westminster  L,  Scamtes  of^the  Realm,  L  26;  FarliamcBlBy 
Wnr.-.,  L  2,  The  prtr^^nce  of  representati^-es  of  the  commons  in  p■^ 
It^imrr.*.  rr.a/  .i!v>  Lc  irwcircd  from  the  preamble  of  the  statute  ctf  Mlll^ 
\,rv\yS'.  '51  ff'::n.  III.i,  * convocatis  discretioribus  torn  roajoribo*  qW 
riiinonhut/  ref/^.-at&i  in  French  in  the  statute  of  Gloucester  (6  Edw.  I-k 
'A(/I'':lez  kb  plu!>  de^crex  de  sun  regne,  ausi  bien  des  gr^indies  cunltf 
iii'-Midrc^.' 

'  I'arliaincntary  Writs,  i.  10. 

'  Sttib)/Kf  S>elcct  Chart.  449. 
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assemblies  of  representatives  of  the  counties  and  boroughs 
above  described.' 

In  June  of  the  same  year,  Edward,  being  at  Rhuddlan,  a.d.  1183,  30^ 
jumnioned  a  national  council  to  meet  at  Shrewsbury  on  pa^'i^eu^' of 
■the    30th   of   September,   for   the   purpose   of   passing  Shrewsbory  or 
Judgment  on  David,  brother  and  successor  of  Llewelyn,  *'^°"  ^"™^ 
Prince  of  Wales,  who  had  surrendered  as  prisoner  after 
the  conquest  of  that  country. 

Besides  the  earls  and  barons  who  were  individually 
summoned,  writs  were  issued  (i)  to  the  sheriffs  through- 
out Kngland,  directing  the  attendance  at  Shrewsbury  of 
ifwo  elected  knights  from  each  county,  and  (2)  to  the 
Aiagistrates  of  London  and  twenty  other  towns,  direct- 
ing the  return  from  each  of  two  elected  representatives, 
'nobiscum  super  hoc  [sc.  'quid  de  David  fieri  dcbeat '] 
ct  aliis  Jocuturi.'  *  This  assembly  is  called  by  contem- 
poraries the  Parliament  of  Shrewsbury  or  Acton  Bumell. 
ixception  has  been  taken  to  the  use  of  the  word  'par- 
iament'  in  this  instance,  on  the  double  ground  that 
there  is  no  proof  that  any  of  the  clergy  were  present, 
and  that  the  representatives  of  the  twenty-one  towns 
were  summoned  by  separate  writs,  instead  of  through 
the  sheriffs  in  the  usual  way.  But  however  imperfect 
the  composition  of  this  Parliament  may  have  been,  we 
have  here  an  unequivocal  instance  of  the  representation 
of  both  sections  of  the  commons  in  the  central  assembly 
of  the  nation.  The  commons  would  appear  to  have  left 
David  of  Wales  to  be  tried  by  his  peers,  at  Shrewsbury, 
while  they  themselves  adjourned  to  Acton  Burnell,  to 
discuss  the  '  other  matters '  referred  to  in  the  writ.  The 
'Statute  of  Acton  Bumell,'  or  'DeMercatoribus,'*  though 
in  form  an  ordinance  of  the  king  and  his  council  only, 
was  the  outcome  of  the  deliberations  of  this  assembly 
of  the  commons. 

The  next  instance  Is  one  of   county  representation  A.r>-  i>90- 

>  See  PailiameDtsiy  Writs,  i.  3S4,  3S7. 

-  Patliamentaiy  Writs,  L  i(L 

*  II  Edw.  I.,  confinned  by  13  Edw.  I,  c.  ). 
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only.  On  the  14th  of  June,  1290  (i8th  Edward  I.), 
writs  were  issued  to  the  sheriffs  to  send  from  each  shire, 
to  a  Parliament  at  Westminster  on  the  15th  of  July, 
two  or  three  elected  knights,  *  ad  consulendum  et  con- 
sentiendum  pro  se  et  tota  communitate  comitatus,  hiis 
quae  comites,  barones,  et  proceres  tunc  duxerint  con- 
cordanda.*^  The  transitionary  state  of  Parliament  is 
peculiarly  illustrated  by  the  proceedings  of  this  year. 
The  king  had  already  held  a  Parliament  on  St.  Hilar>''s 
Day,  to  which  the  magnates  and  'proceres*  only 
were  summoned,  in  which  an  aid  of  forty  shillings 
on  every  knight's  fee  was  granted  for  the  marriage 
of  the  king's  eldest  daughter.  It  is  remarkable 
that  the  aid  was  granted  by  the  magnates, '  pro  se  ct 
communitate  totius  regni  quantum  in  ipsis  est,'^  lan- 
guage which  seems  to  imply  that  at  this  period  they 
'  still  regarded  themselves  as  competent  to  make  a  grant 
on  the  knighfs  fee  for  the  whole  community,  without  the 
presence  of  the  commons.'  ^  It  would  appear,  however, 
that  doubts  were  entertained  on  the  subject,  and  that,  in 
consequence,  the  representatives  of  the  shires  were  sum- 
moned on  the  15th  of  July  to  give  their  consent  In 
the  meantime,  on  the  8th  of  July,  before  the  commons 
had  arrived,  the  king,  at  the  instance  of  the  magnates 
alone  ('ad  instantiam  magnatum  regni  sui*)  enacted  the 
celebrated  Statute  of  Quia  Emptores^  by  which  a  stop 
was  put  to  the  practice  of  subinfeudation.*  As  both  the 
aid  'pur  fille  marier,'  and  the  Statute  Quia  Empicrts 
affected  the  landowners  only,  the  consent  of  the  citizens 
and  burgesses  would  not  be  considered  necessary.  But 
that  the  right  to  share  in  legislation  of  even  that  section  <rf 
the  commons  which  was  closely  allied  to  the  baronage 
was  not  at  this  time  established,  is  evident  from  the 
publication  by  the  king  of  a  statute  affecting  all  land- 

^  Report  on  the  Dignity  of  a  Peer,  App.  L  54. 

»  Rot  Pari.  i.  25. 

'  Stubbs,  Select  Chart.  466. 

*  Su/>ra^  pp.  62,  138. 
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rs  with  the  counsel  and  consent  of  the  banm^e 
,  and  without  the  assent  of  the  representatives  of 
lires.  With  regard  to  taxation,  howe\-er,  the  Utter 
ir  to  have  effectively  vindicated  thdr  rights.  The 
ranted  by  the  baronage  was  laid  aside  for  a  time; 
3  not  exacted  till  twelve  years  later,  in  1302).  aad 
w  thereof  the  king  appears  to  have  30 
mth.'* 

or  years  later,  on  the  8th  of  October.  1294,  the  long  j 
:  io  want  of  money,  ^ain  summoned  to  a  Parlia- 

at  Westminster  two  elected  knights  from  each 
'  ad  consulendum  et  consent iendum  pro  se  ct  com- 
tate  ilia  hiis  quae  comites,  barones,  et  procerca 
licti  concorditer  ordinaverint  in  praemissis  ; '  and  00 
Allowing  dny  issued   fresh   writs  summoning  two 

knights  from  each  county  to  attend  in  addition  to 
;  previously  called  '  ad  audiendum  et    faciendum 

eis  tunc  ibidem  plenius  injungemus.' '     The  barons 

[nights  granted  a  tenth ;  and  a  sixth,  probably  by 

of  talliajjc.  was   exacted  from   the   towns  without 

g  their  consent.' 

e  year  1295  {23rd  Edward  I.)  is  an  important  epoch  a.i>-  >i9S-  . 

irliamentary  history.      It   marks  the  close  of  the  tjonaiy  period. 

itionarv-  period,  and  the  reeular  and  complete  esta-  i""^*" 

\-  r  -  r    .         1  rcpresertUion 

ment  of  a  perfect  representation  of  the  three  estates  of  ihr  Three 
;  realm  in  a  really  national  Parliament*    Requiring  ^^1^°*  ""^ 


ubhs.  Select  Chart.  465.     The  remarks  of  Professor  Stubbs  on  ihe 
utii-n  of  rarli.iment  during  the  tnuisitionary  period,   1265-1295,  and 
thorities  c\\qA   \ej  him,  should  be  carefully  studied  in  pp.  430-429, 
.1,  449  455.  457.  4^-476. 
■port  im  l>ij;iiity  of  a  Peer,  App.  I  6a 
itt.  Wesini.  422. 

'he  inaleii.il^  c>r  a  parliamentary  coiutitulion  were  ready  lo  his 
id's)  hand,  yel  il  cannot  be  denied  that  it  is  to  him  that  we  owe  its 
■  and  pnctical  cstalilishment  Without  a  single  afterthought,  or 
ition  of  any  kind,  he  at  once  accepted  the  limilalion  of  his  own 
i.  To  the  Parliament  thus  formed  be  submitted  his  legislative  enacl- 
He  rctiuested  their  advice  on  the  most  important  administrative 
■es,  and  even  yielded  to  them,  though  nol  wilhonl  some  reluctance, 
t  remnant  of  his  powers  of  arbitrary  taxation.  He  had  his  reward. 
■s  were  his  achievements  in  peace  and  war,  the  Parliament  of  Ene- 
■as  the  noblest  monument  ever  reared  by  mortal  man.     .    ,     .     Ue 
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Inferior  clergy 
represented  in 
Parliament 
under  the 
praemunientes 
clause. 


a  large  sum  of  money  for  the  conduct  of  his  war  with 
France,  Edward  summoned  a  Parliament  to  meet  at 
Westminster,  in  November,  so  constituted  as  to  have 
the  power  to  tax  the  whole  nation.  Besides  the  ordinary 
summons  to  the  lay  and  spiritual  baronage,  writs  were 
issued  to  the  sheriffs  ordering  the  election  and  return  of 
two  knights  from  each  county,  two  citizens  from  each 
city,  and  two  burgesses  from  each  borough,  *ad  faci- 
endum quod  tunc  de  communi  consilio  ordinabitur  in 
praemissis.*  But  together  with  the  knights  and  bur- 
gesses, the  inferior  clergy,  by  their  representatives  under 
the  pracmimientes  clause,  were  now  for  the  first  time 
united  with  the  assembled  baronage  in  the  national 
Parliament.  In  the  writs  addressed  to  the  Archbishops 
of  Canterbury  and  York,  each  was  directed  not  only  to 
be  present  at  the  Parliament,  but  also  prcmofiishcd  to 
cause  the  prior  of  his  cathedral  and  the  archdeacons 
of  his  diocese  to  attend  in  person,  and  the  chapter  of 
the  cathedral  and  the  parochial  clergy  by  their  repre- 
sentative proctors.^  This  great  assembly,  the  most 
general  which  had  ever  yet  been   held,  did  not  form 


found  it  a  council  occasionally  meeting  to  grant  supplies  to  the  king,  aad 
to  urge  upon  him  in  return  the  obligation  of  observing  the  charter  to  wfakk 
he  had  sworn  :  he  left  it  a  body  representing  the  nation  from  which  it 
sprung,  and  claiming  to  take  part  in  the  settlement  of  all  questions  in  vhich 
the  nation  was  concerned.  Many  things  have  changed,  but  in  all  main 
points  the  Parliament  of  England,  as  it  exists  at  this  day,  is  the  same  « 
that  which  gathered  round  the  great  Piantagenet.  It  is  especially  the 
same,  in  that  which  forms  its  chief  glory,  that  it  is  the  representative  noi  of 
one  class,  or  of  one  portion  of  society  alone,  but  of  every  class  and  every 
portion  which,  at  any  given  time,  is  capable  of  representation.  .  .  • 
Edwanl  was  a  far  more  powerful  sovereign  than  his  father,  not  so  much  bjT 
the  immeasurable  superiority  of  his  genius,  as  because  he  placed  the  bass 
of  his  authority  on  a  broader  footing,  and  carried  on  the  work  df  con- 
solidating the  English  nation  in  the  only  way  in  which  such  a  work  can,  ia 
the  end,  be  successfully  accomplished,  by  making  its  progress  go  haDd4B* 
hand  with  liberty.* — S.R.  Gardiner,  Hist.  Eng.  i.  21. 

*  Report  on  Dignity  of  a  Peer,  App.  i.  66,  67.  There  were  saininooed 
to  this  Parliament  eight  earls,  forty-one  barons,  the  two  archbishops  awl 
the  bishops,  sixty-seven  ablxjts,  the  Master  of  the  Temple  and  of  Setnpring* 
ham  and  the  Prior  of  the  Hospital,  the  prior  and  archdeacons  of  the  dioce^cf 
of  Canterbury  and  of  York,  one  proctor  from  the  chapter  of  each  catheilnl 
and  two  proctors  from  the  parochial  clergy  of  each  diocese,  two  knigte 
from  each  county,  and  two  citizens  or  burgesses  from  each  city  or  bon»C^ 
in  every  shire. 
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a  single  body.  The  aid  was  discussed  and  voted  by 
each  of  the  three  bodies  separately.  Each  made  a  dif- 
ferent proportional  grant.  The  barons  and  knights  gave 
(he  king  one-clevcnth  of  their  moveables  ;  the  burgesses 
one-seventh  ;  the  clergy  only  one-tenth. 

The  summons  to  Parliament  of  representatives  of  the 
inferior  clergy  was  due,  like  that  of  the  citizens  and  bur- 
gesses, to  the  pecuniary  necessities  of  the  king,  controlled 
by  the  principle  established  during  the  13th  century, 
that  taxation  could  only  be  legally  imposed  with  the 
consent  of  the  taxed.'  It  ivas  doubtless  the  intention  of 
Edward's  legal  and  systematic  mind  to  make  the  repre- 
sentatives of  the  clergy  an  effective  branch  of  a  com- 
prehensive national  Parliament.      But  this  design  was  ThedcrCT  " 

defeated  by  the  action  of  the  clergy  themselves.    Averse,  I*","^  .  "^ 

.  interfenng  in 

by  the  nature  of  their  calling,  from  interfering  in  the  secular 
ordinary  subjects  of  secular  legislation,  despising  as  bar-    ^S""""'"" 
barous  the  system  of  common  law,  and  desirous  of  keep- 
ing tlicroselves  as  a  privileged  class  apart  from  the  body 
of  the  people,  they  unwillingly  obeyed  a  summons  ihe 
primary  object*  of  which   they  well  knew  was  to  get 
from  them  as  much  money  as  possible.    The  clei^y,  convocation, 
moreover,    had     long    possessed    their    own    peculiar 
assembly  or  Convocation  which,  earlier  in  the  reign  of 
Edward  I.,  had  already  been  remodelled  upon  the  repre- 
sentative basis.'     In  this  assembly,  sitting  in  two  divi- 
sions, at  London  and  York,  they  preferred  to  grant  their 
aids  ;  and  although  regularly  summoned  to  Parliament, 
under  the />raetrtuntrriUs  clause,  from  the  28th  of  Edward 
HI.  down  to  the  present    time,   their  attendance  was  Thcdergy 
always  reluctant  and  intermittent,  and  in  the  fourteenth  ^^Umratln 
century  ceased  altogether.     But  whether  in  Convocation  the  141I1 
or  in  Parliament,  'they  certainly  formed  a  legislative  '^" 


'  '  Ut  quod  omnes  tangit  ab  omnibai  s 
Archt^sliop  aod  Clerg7  to  the  Parliament  01 
a  Peer,  App.  i.  67). 

>  Sec  the  series  of  summonses  to  ConTOcation,   1325-1:77,  i 
Select  CbarL  443,  and  the  Introdoctoiy  Sketch,  p.  38.    . 
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now  a  separate 
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council  in  ecclesiastical  matters,  by  the  advice  and  con- 
sent of  which  alone,  without  that  of  the  commons  (I  can 
say  nothing  as  to  the  lords),  Edward  III.,  and  even 
Richard  II.,  enacted  laws  to  bind  the  laity.*  ^  For  tvvo 
hundred  years  after  they  had  ceased  to  attend  Parlia- 
ment, the  clergy  retained  the  strictly  parliamentary 
function  of  taxing  themselves  in  Convocation.  But  from 
the  reign  of  Henry  VIII.,  when  the  Reformed  Church, 
which  in  its  national  aspect  was  itself  the  creation  of 
Parliament,  was  placed  in  strict  subordination  to  the 
State,^  the  subsidies  granted  in  Convocation  were  hence- 
forward always  confirmed  by  Act  of  Parliament  At 
length,  in  1664,  the  practice  of  ecclesiastical  taxation 
was  discontinued,  without  the  enactment  of  any  special 
law,  and  the  clergy,  being  henceforth  taxed  at  the  same 
rate  and  in  the  same  manner  with  the  laity,  assumed 
and  have  ever  since  enjoyed  the  right  of  voting,  in 
respect  of  their  ecclesiastical  freeholds,  in  the  election 
of  members  of  the  House  of  Commons.* 

Thus,  whilst  theoretically  the  political  constituents  of 
the  nation  are  the  King,  and  the  three  estates  of  the 
realm,  the  Lords,  the  Clergy,  and  the  Commons,  practi- 
cally there  are  and  have  been  for  centuries  but  two 
estates,  the  Lords  and  Commons.  The  clergy  are  now  a 
separate  estate  only  by  a  political  and  legal  fiction.  In 
fact,  they  are  amalgamated  with  the  two  continuing 
estates,  and  are  represented  in  the  Lords  by  the  bishops, 
in  the  Commons  by  the  members  of  that  house,  who  are 
elected  by  all  qualified  persons,  whether  clerical  or  lay, 
below  the  rank  of  peerage. 


*  Hallam,  Midd.  Ages,  iii.  137.  The  celebrated  statute  *  De  Hacretico 
Comburendo,'  2  Hen.  IV.  c.  15,  a.d.  1401,  was  enacted  on  the  petition  of 
the  clergy  alone,  and  is  expressed  as  being  made  by  cousent  of  the  lords  bat 
without  mention  of  the  commons. 

'  Bv  25  Hen.  VIH.  c.  19,  Convocation  was  forbidden  to  exercise  iny 
of  its  functions  without  the  King's  licence. — See  Froude,  Hist.  Eng.  iiL  V^i* 
32J  ;  iv.  479. 

^  The  taxation  of  the  clergy  out  of  Convocation  has  been  termed  *  tbe 
greatest  alteration  in  the  constitution  ever  made  without  an  express  bw.' 
It  was  settled  by  a  mere  verbal  agreement  between  Archbishop  SheldtA 
and  the  Lord  Chancellor  Clarendon. — See  Uallam,  Const.  Hist,  ui  243. 
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for  which  payment  was  nominally  given  by  tallies  upon 

the  Exchequer.     Large  quantities  of  provisions  were,  in 

the  same  manner,  exacted  from  the  men  of  each  county 

for  the  king's  expedition  to  Flanders,  and,  in  the  words 

of  the  old  chronicler,  'multae   fiebant  oppressiones  in 

Infractions  of      populo  terrae/  ^   The  baronage  also  were  irritated  by  the 

^  kmg  s  open  disregard  of  many  of  the  provisions  of  the 

Great  Charter  and  the  Charter  of  the  Forest,  both  of 

Foreign  service,   which  he  persistently  refused  to  confirm.     They  had, 

moreover,  a  personal  grievance  in  the  king's  demand  of 
foreign  service,  which  they  alleged  that  neither  they  nor 
The  Earls  of       their  ancestors  had  ever  been  liable  to  perform.'     Hal- 
Norfolk.  *"        lam's  eulogium  on  Bohun  Earl  of  Hereford,  the  con- 
stable,  and   Bigod    Earl   of   Norfolk,   the   marshal  of 
England,  the  two   leaders  of  the   political  party  who 
forced  from  the    king  the  Confirmatio  Chartarum,  re- 
quires some  qualification.     They  would  appear  to  have 
been  actuated  quite  as  much  by  personal  claims  as  by 
motives  of  true  patriotism.      But  whatever  were  their 
motives,  it   is   mainly  to  their  combined  courage  and 
prudence,  and  to  the  patriotic  exertions  of  Archbishop 
Winchelsey,  that  we  owe  the  addition  of  *  another  pillar 
to  our  constitution  not  less  important  than  the  Great 
A  Grand  Re-      Charter  itself.'  ^     What  may  be  termed  a  Grand  Remon- 
presentedto the   strance  was  presented  to  the  king  in  the  name  of  the 
*»"&•  *  archbishops,   bishops,    abbots    and   priors,    earls  and 

barons,  and  the  whole  commonalty  of  the  land/  setting 
forth  the  evils  of  which  they  complained  and  demanding 
redress.  They  complained  in  forcible  language  of  tte 
talliages,  aids,  and  prises  exacted,  as  they  asserted,  wth 
such  rigour  that  the  people  had  scarcely  wherewithal 
to  support  themselves  ('et  multi  sunt  qui  nullam  sus- 
tentionem  habent,  nee  terras  suas  colere  possunt ;')  of 
the  non-observance  of  Magna  Charta  and  the  Charter 
of  the  Forest ;  and  of  the  '  evil  toll '  on  wool  recently 

*  W.  de  Hemingbiirgh,  ii.  119,  A.D.  X297. 
'  W.  Kishanger,  Chron.  175,  A.D.  1297. 
'  Hallam,  Midd.  Ages,  ill  3. 
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*  De  Tallagio 
nijn  conce- 
dendo.' 


prises^  but  by  the  common  assent  of  \air\  tlie  realm,  and 
for  the  common  profit  thereof,  saving  the  ancient  aids 
and  prises  due  and  accustomed.' 

By  section  VII.  the  *  maltolte  of  wools,  that  is,  to  wit, 
a  toll  of  forty  shillings  for  every  sack  of  wool,*  is  released, 
and  the  king  grants  *  that  we  shall  not  take  such  thing 
nor  any  other  *  without  the  common  assent  and  good- 
will of  the  commonalty  of  the  realm,  '  saving  to  us  and 
our  heirs  the  custom  of  wools,  skins,  and  leather  granted 
before  by  the  commonalty  aforesaid.'  ^ 

The  saving  words  in  this  statute  would  appear  to  have 
preserved  to  the  king  the  ancient  custom  on  wool  (as 
distinguished  from  the  'evil  toll'),  and  even  the  l^al 
right  of  talliaging  the  towns  and  royal  demesne,  a  right 
which  he  exercised  in  1304.^  But  although  not  formally 
taken  away,  talliage  without  consent  of  Parliament  was 
clearly  contrary  to  the  interpretation  of  this  statute  given 
in  the  *  De  Tallagio  non  Concedendo.'  This  document  is 
now  admitted  not  to  have  been  an  actual  statute,  but 
we  are  at  least  justified  in  regarding  it  *  as  good  evidence 
of  a  principle  which,  from  the  time  of  the  Confirmation 
of  the  Charters,  has  been  universally  received.'  *  The  ex- 
clusive right  of  Parliament  to  impose  taxation,  though 
often  infringed  by  the  illegal  exercise  of  prerc^tivc, 
became  from  this  time  an  axiom  of  the  constitution. 


*  Statutes  of  the  Realm,  i.  124. 

^  See  the  king's  wnt  in  Rolls  of  Parliament,  i.  266.  There  was  also  in 
*  ancient  prise  *  of  wines  imported, — a  duty  of  two  tons  from  every  vessel 

*  Freeman,  Growth  of  English  Constitution,  i88. 

The  *  Statutum  de  Tallagio  non  Concedendo'  is  quoted  as  a  statute  in 
the  preamble  of  the  Petition  of  Right,  and  thenceforth  acquired  the  antbonty 
of  a  statute.  In  1637  it  was  decided  to  be  a  statute  by  the  judges:  btit 
there  is  now  no  doubt  that  originally  it  was  a  mere  *  abstract,  tmperiect 
and  unauthoritative,  of  the  regent^s  act  of  confirmation  and  of  the  pardon  of 
the  two  earls.* — See  Stubbs,  Select  Chart.  487  ;  and  HaUam,  Midd.  Agesi 
iii.  4,  n.     The  material  words  are  : 

*  Nullum  tallagium  vel  auxilium  per  nos  vel  haeredes  nostros  de  cetoo 
in  regno  nostro  imponatur  seu  levetur,  sine  voluntate  et  assensu  commooi 
archiepiscoporum,  episcoiwrum  et  aliorum  praelatorum,  comitum,  baroaoa 
militum,  burgensium  et  aliorum  hominum  m  regno  nostro.' 


GROWTH   OF  PARIJAICOT. 
AJl  1395-13^ 

(^  Edward  I.;  Umd  IL  ^  E^wKdUI-i  BJc 


[  We  iavc  seen  that  under  Edward  L  tbe  '  Coonnaoe  TW 

Jaaciliuni  Regni,'  which  for  a  tune,  after  the  Ni 


L     1    "J 
■oaqucst,  h^d   been  absorbed  into  the   feudal  'Curia  b>ck««»dawr^ 

icgis,'  agaia  emerged  as  a  really  oatiooat  PariiarDcnt,  m  ,^  ,,mJ^% 

ddch  all  the  political  elements  of  the  nation  vere  i^mbm. 

Rsent   cither   in  person   or  by  reprcsentatioa.     But 

Ithough  complete  in  it?  rcprc5entati\e  character.  Par- 
ament  had  yet,  as  a  whole,  to  make  good  its  powers  ; 
nd  the  newly-admitted  Commons  to  \indicate  their 
ight  to  an  equal,  and  ultimately  to  a  preponderating, 
hare  in  the  government  of  the  countrj-.  The  king  was 
t  all  times  in  theory  bound  to  act  with  the  '  counsel 
nd  consent'  of  the  great  assembly  of  the  nation.  But 
•y  the  overthrow  of  the  old  feudal  party  under  Henr^- 11^ 
nd  the  break-up  of  the  new  national  combination 
irhich,  until  the  death  of  De  Montfort,  had  successfully 
apposed  the  misgovernment  of  Henry  111.,  the  king 
lad  in  reality  acquired  and  exercised,  through  the 
nedium  of  his  '  concilium  ordinarium,'  a  power  little  less 
han  despotic.  In  the  growth  of  Parliament,  from  the 
;ate  of  its  definitive  establishment  under  Edward  I.,  we 
ball  trace  the  process  by  which  the  National  Council 
;radually  won  back  that  active  control  over  all  the 
ifTairs  of  the  nation,  which  the  ancient  Witenagcm6t 
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always,  and  even  the  feudal  Great  Councils  at  times, 
had  undoubtedly  exercised.^ 

The  exact  date  of  the  division  of  Parliament  into  t\i'0 
Houses  is  not  quite  clear,  but  it  was  completely  effected 
before  the  middle  of  the  fourteenth  century.*  It  must 
be  borne  in  mind  that  the  commons  consisted  of  two 
elements,  the  knights  of  the  shire  and  the  burgesses. 
The  knights  belonged  socially  to  the  same  class  as  the 
barons,  and  had,  moreover,  originally  possessed  an  equal 


*  The  comprehensive  functions  of  the  Witan  have  abready  been  discussed, 
supra ^  pp.  31-33.  Dr.  Freeman  (Norm.  Conq.  ii.  90)  cites  an  instance  o(f 
a  debate  in  the  Witenagemot  under  Eadward  the  Confessor,  on  a  question 
of  war  or  peace.  In  1242,  Henry  III.  being  desirous,  at  the  request  of  his 
mother  Isabella  and  her  husband  the  Count  de  la  Marche,  of  resuming  the 
war  with  France,  submitted  the  question  to  a  Great  Council  at  Westminster, 
at  the  same  time  demanding  an  aid.  A  great  debate  ensued,  of  which  a 
detailed  account  is  given  in  Matthew  Paris.  The  magnates  unanimously 
determined  that  it  was  the  king's  duty  to  observe  the  truce  then  subsisting 
so  long  as  it  was  not  violated  by  the  French  king  ;  and  with  respect  to  the 
aid  asked  for  '  responderuht  eidem  domino  regi  praecise  quod  nullum  id 
praesens  ei  facerent  auxilium. '  An  early  instance  of  control  by  the  natioDtl 
council  over  public  expenditure  had  occurred  a  few  years  previously,  in 
1237,  when  the  thirtieth  granted  to  the  king  as  the  price  of  one  of  his 
numerous  confirmations  of  the  Charter,  had  been  paid  into  the  hands  of 
four  of  the  barons  to  be  expended  at  their  discretion  for  the  benefit  of  the 
king  and  kingdom. — Matt.  Paris,  581,  582. 

'*  A  I'origine  des  £ltats  modemes,'  says  M.  Guizot,  '  et  notammeot  de 
r Angleterre,  on  ctait  fort  loin  de  penser  que  la  corps  des  citoyens  capablfs, 
que  la  nation  politiaue,  e{it  pour  tout  droit,  celui  de  consentir  aox  impocs, 
qu'elle  fUt  soumise  aailleurs  4  une  autorit^  indcpendante,  et  ne  dut  point 
intervenir,  directement  ou  indirectement,  dans  la  gen^ralite  des  aflSuxcs  de 
I'Etat.  Quelles  que  fussent  ces  affaires,  elles  etaient  Ics  siennes  ;  elle  s*en 
occupait  toutes  les  fois  que  leur  importance  appclait  natureUement  son  in- 
tervention. L'histoire  du  Wittenageniot  saxon,  du  MajptMrn^omalimm 
anglo-normand,  et  dc  toutes  les  astern blees  nationales  des  peuples  ger 
mains,  dans  la  premiere  periode  de  leur  existence,  en  fait  foi.  Ces  asscm* 
blecs  etaient  vraiment  le  gnind  conseil  national  traltant  et  decidant,  de 
concert  avec  le  roi,  des  affaires  de  la  nation.  Quand  le  systcme  repnf- 
sentatif  a  fait  toutes  ses  grandes  conqu^tes  et  port^  ses  fruits  essentiels,  oo 
en  est  revenu  1^  ;  on  s*cst  trouvd  report^  au  point  de  depart.  .  .  .  Le 
parlcment  est  redevenu  le  grand  conseil  national  ou  sont  debattus  et  regies 
tous  les  interets  nationaux.' — Hist,  du  Gouv.  Rep.  ii.  318. 

-  The  advantages  of  the  *  Bi-cameral  system^  as  a  guarantee  for  orderly 
and  permanent  government  have  l>een  forcibly  stated  by  the  Amencan 
writers  Kent,  Story,  and  Lieber,  and  by  Jeremy  Bentham  and  IViwyer  in 
our  own  country.  A  brief  summary  of  them  Is  given  in  Sir  EdwtfJ 
Creasy 's  Eng.  Const.  198.  But  it  should,  be  noted  that  it  was  only  the 
accidental  circumstance  of  the  withdrawal  of  the  clergy  from  aU  inter* 
ference  in  secular  legislation  that  prevented  us  from  having,  as  vu 
generally  the  case  in  continental  constitutions,  M/w  houses  of  Ni>ble»i 
Clergy,  and  Commons. — Supra,  pp.  230,  231. 
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right  with  them  to  attend   in  person.     On  the  intro-  The  knights  at 
duction   of  county  representation  the  knights  of  the  ^  votedTwk^ 
shire,  although   elected  not  merely  by  the  immediate  the  barons,  apart 
tenants  of  the  king,  but  by  all  the  freeholders  of  the  bu^esses. 
county,  naturally  continued  to  sit,  deliberate,  and  vote 
with  the  greater  barons.     But  the  representatives  of 
boroughs,  belonging  to  a  lower  social  grade,  and  enter- 
ing  Parliament   in   virtue   of   a   newly-acquired   right, 
formed  from  the  first  a  distinct  assembly,  deliberating 
and  voting  apart.     Whether  they  sat   in   a  separate 
chamber,  or  at  the  bottom  of  Westminster  Hall,  while 
the  lords  and   knights  occupied   the  upper  end,  is  a 
matter  of  little  importance.      The  separation  of  the 
burgesses  is  evident  from  the  grants  of  subsidies  which, 
for  many  years  after  the  introduction  of  the  commons, 
were  voted   in   different  proportions  by  (i)  the  earls, 
barons,  and  knights,  (2)  the  clergy  and  (3)  the  citizens  and 
iMirgesses.^    There  is  reason  to  believe  that  the  knights 
even  while  still  voting  apart,   occasionally  joihed  with 
the  burgesses  in  petitions.     In  the  8th  of  Edward  II. 
*  the  Commons  of  England  complain  to  the  king  and  his 
council ; '  and  there  are  several  other  petitions  in  the 
19th  of  the  same  king,  from  the  body  of  the  Commons 
in  Parliament.'  At  length,  in  1347,  we  find  the  Commons, 
without   distinction,   granting    two-fifteenths   from    the 
cities,  boroughs,  ancient  demesnes  of  the  crown,  and  the 
counties.     The  complete  fusion  of  the  two  elements  of  Union  of 
the  Lower  House  into  one  assembly, — the  result  of  one   bur|esscs"in  one 

House. 

^  In  1296,  the  barons  and  knights  and  the  clergy  gave  each  a  twelfth, 
the  burgciscs  an  eighth  ;  in  1305,  the  barons  and  knights  and  the  clergy 
gave  a  thirtieth,  the  burgesses  a  twentieth  ;  in  1308,  the  barons  and  knights 
gave  a  twentieth,  the  clergy  and  the  burgesses  each  a  fifteenth.  In  the  61I1 
of  Edward  III.  (1333)  the  rates  were  for  the  barons  and  knights  and  the 
clergy  a  fifteenth,  for  the  burgesses  a  tenth  ;  but  on  this  occasion  the  knights 
and  burgesses  deliberated,  although  they  did  not  vote,  in  common.  In 
'345  ^^  knights  granted!  two  fifteenths,  the  burgesses  one  fifth,  while  the 
lords  promised  to  follow  the  king  in  person  and  granted  nothing. — Pari. 
Hist.  i.  206  ;  Rot.  Pari.  ii.  66. 

2  Rot.  Pari.  i.  289,  430. 
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Important  of  those  unions  of  happy  accident  and  practical  wisdom, 

th^S^oo.*^^^  °    ^°  which  the  English  constitution  owes  so  much — was 

fraught  with  the  most  important  consequences.  The 
knights,  who  represented  the  landed  property  of  the 
country,  gave  to  the  House  of  Commons,  from  the  first 
a  stability  and  weight,  and  obtained  for  it  a  respect 
which  the  citizens  and  burgesses  alone  could  not  have 
commanded,  in  a  country  so  permeated  with  feudal  ideas 
as  England  then  was.  Without  the  knights  of  the  shire 
the  burgesses  would  have  been  mere  deputies  to  consent 
to  taxation  and  advise  on  matters  of  trade ;  united  with 
them  on  equal  terms,  they  were  enabled  at  once  to 
claim  a  voice  in  the  government  of  the  nation,  and  to 
defend  the  liberties  of  the  people  against  both  king  and 
nobles.1  The  commingling  of  the  knights  and  burgesses 
in  a  single  House  was  rendered  possible  by  the  existence 
in  the  English  constitution  of  a  peculiarity  which  most 
No  noblesse  in  prominently  and  honourably  distinguished  it  from  nearly 
England.  every  kindred  constitution  in  Europe, — the  absence  of 

an  exclusive  noble  caste.  In  most  of  the  continental 
states  the  nobles  formed  a  distinct  class,  distinguished, 
by  privileges  inherent  in  their  blood,  from  ordinary  free- 
men, and  transmitting  their  privileges,  and  in  some 
countries  their  titles  also,  to  all  their  descendants  in 
perpetuity.  The  words  *  nobleman  *  and  *  gentleman  * 
were  strictly  synonymous  ;  the  Estate  of  the  nobles 
(wherever  the  system  of  estates  obtained),  represented 
in  the  national  assembly  not  only  the  high  nobility,  but 
the  class  who  in  England  formed  the  *  landed  gentry/ 


^  *  C'est  Ik/  remarks  M.  Quizot,  Me  grand  fait  qui  a  d^ide  la  destioee 
politique  de  TAngleterre.  A  eux  seuls,  les  deput«  des  bourgs  n'auiaicBt 
jamais  eu  assez  d'importance,  assez  de  force  pour  former  une  Chambre  des 
Communes  capable  de  resister  tantot  au  roi,  tantot  aux  hauls  barons,  et  <k 
conquerir,  sur  les  affaires  publi(^ues,  une  influence  toujours  croissante.  Mtis 
Taristocratie  ou  plutot  la  nation  feodale  s'^tant  coupee  en  deux,  ct  b 
nation  nouvelle  qui  se  formait  dans  les  villes  s'^ant  fondue  avec  les  frioc* 
tenanciers  des  comtes,  de  lii  sortit  une  Chambre  des  Communes  imposute 
et  necessaire.  11  y  eut  im  grand  corps  de  nation  independant  et  da  roi  et 
des  grands  seigneurs.' — Hist,  du  Gouvem.  Rep.  ii.  276. 
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•  and  the  commons,  the  Tiers  Elat,  consisted  almost  ex- 
clusively of  citizens  and  burgesses.  In  England,  on 
the  contrary,  the  privileges  of  nobility  have  always, 
except  perhaps  in  the  days  of  the  ancient  Eorlas,  been 
confined  to  one  only  of  the  family  at  a  time,  the  actual 
possessor  of  the  peerage.  The  sons  of  peers  are  com- 
moners, and  on  a  perfect  equality,  as  regards  legal  and 
political  privileges,  with  the  humblest  citizen.  Even  the 
eldest  son,  the  heir  to  the  peerage,  though  he  may  bear 
a  title  by  courtesy,  is  .^till,  so  long  as  his  father  lives,  a 
commoner  like  his  younger  brothers.'  No  restraint 
Rccms  ever  to  have  lain  upon  the  free  intermarriage  of  all 
ranks.  '  It  was  regarded  as  no  disparagement  for  the 
daughter  of  a  Duke,  nay,  of  a  royal  Duke,  to  espouse  a 
distinguished  commoner.  Thus  Sir  John  Howard  married 
the  daughter  of  Thomas  Mowbray,  Duke  of  Norfolk, 

,  Sir  Richard  Pole  married  the  Countess  of  Salisbury, 
daughter  of  George,  Duke  of  Clarence.  Good  blood 
was  indeed  held  in  high  respect ;  but  betiveen  good  blood 
and  the  privileges  of  peerage,  there  wa.^,  most  fortu- 
nately for  our  country,  no  necessary  connexion.  There 
was  therefore  here  no  line  like  that  which  in  some 
other  countries  divided  the  patrician  from  the  plebeian 
Our  democracy  was,  from  an  early  period,  the  most 
aristocratic,  and  our  aristocracy  the  most  democratic  in 
the  world/'  The  highest  offices  of  the  state  were 
always  l^ally  open  to  all  freemen.   All  ranks,  moreover. 


tresMn  or  25  Edward  the  Third  Mcnres  the  life  of  the  King,  his  1 
his  eldest  son,  and  the  chastity  of  his  wife,  his  eldest  daugliler,  and  his 
eldest  son's  wife.  But  the  petsonal  privil^e  extends  no  funher.  As  the 
Imir  of  England  knows  no  classes  ai  men  except  peers  and  commoner,  it 
follows  that  the  yonncer  children  of  the  king— the  eldest  is  bom  Duke  of 
Cornwall— are,  in  strictness  of  speech,  commoners,  unlets  they  are  per< 
sonally  raised  to  the  peerage.  1  am  not  aware  tliat  either  case  has  ever 
risen,  but  1  conceive  that  there  is  nothin);  to  hinder  a  King's  son,  not  being 
a  peer,  from  voting  at  an  election,  or  from  being  chosen  to  the  House  of 
Commons,  and  I  conceive  that,  if  he  committed  a  crime,  he  would  be  tried 
by  a  jury.' — Freeman,  Growth  of  Eng.  Const.  89,  tS8. ' 
I  Macanlay,  Hist  Eng.  L  30,  31. 
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CivU  equality  of  have  at  all  timcs  borne  a  share  of  the  public  burthens 
all  ranks  below    without  claiming  any  of  those  unjust  exemptions  from 

the  peerage*  o        j  j  r 

taxation  which  the  continental  noblesse  habitually  en- 
joyed. 

Few  things  are  more  important  in  our  early  constitu- 
tion,  or  have   exercised  a  more  potent  and  beneficial 
influence  upon  the  political  and  social  condition  of  the 
people,  than  this  civil  equality  of  all  ranks  below  the 
peerage.   Had  it  been  otherwise,  the  House  of  Commons 
could  scarcely  have  become  what  it  is  at  the  present 
day.     '  The  knight  of  the  shire  was  the  connecting  link 
between  the  baron  and  the  shopkeeper.    On  the  same 
benches   on  which  sat    the   goldsmiths,  drapers,  and 
grocers,  who  had  been  returned  to  Parliament  by  the 
commercial  towns,  sat  also  members  who,  in  any  other 
countiy,  would  have  been  called  noblemen,  hereditaiy 
lords  of  manors,  entitled  to  hold  courts  and  to  bear  coat 
armour,  and  able  to  trace  back  an  honourable  descent 
through  many  generations.   Some  of  them  were  younger 
sons  and  brothers  of  great  lords.     Others  could  boast 
even  of  royal  blood.    At  length  an  eldest  son  of  the 
Earl  of  Bedford,  called  in  courtesy  by  the  second  title 
of  his  father,  offered  himself  as  a  candidate  for  a  seat 
in  the   House  of   Commons,^  and    his    example  was 
followed    by  others.*^      In    this  way    the    House  of 
Commons  has  at  length  come  to  represent  not  any 
single  order  in  the  state  but,  with  the  exception  of  the 
actual  members  of  the   House  of  Lords,  the  whole 
nation ;   and,  as  a  natural  consequence,  has  drawn  to 
itself  '  the  predominant  authority  in  the  state.'  • 

*  *It  was  decided  by  votes  of  Parliament,  both  in  the  re^  ^ 
Henry  VIII.  and  in  that  of  Elizabeth,  that  the  eldest  son  of  the  Eari 
of  Bedford  was  entitled  to  sit  in  the  House  of  Commons.' — Earl  Rusofl. 
Eng.  Gov.  and  Const.  Ii. 

'  Macaulay,  Hist.  Eng.  i.  38. 

'  •  Responsible  to  the  people,  it  has,  at  the  same  time,  wielded  tke 
people's  strength.  No  longer  subservient  to  the  crown,  the  ministeis  tf^ 
the  peerage,  it  has  become  the  predominant  authority  in  the  state.*— Sir 
Erskine  May,  Const.  Hist,  ii  83 ;  see  also  Freeman,  Growth  of  EbC* 
Const.  95. 
^  The  difference  between  the  House  of  Commons  as  representing  *tk 
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But  the  growth  of  the  powers  of  the  Commons  has  Gradual  gro' 
been  vcr>' gradual.     At  first  the  burgesses  deferred  to  the  Common 
their  aristocratic  associates  the  knights  of  the  shire,  and 
these  naturally  followed  the  lead  of  the  barons.  1 

Under  Edward  II.,  jealousy  of  the  successive  favourites,  Edward  ir. 
Gaveston  and  the   Spensers,  threw  the  baronage  into  '3''?"'3'?' 
chronic  opposition  to  the  king ;  and  on  two  occasions,  in 
IJI2  and  again  in  1321,  drove  them  into  open  revolt. 
The  ultimate  deposition  of  the  king  was  also  mainly 
the  work  of  tlie  barons  acting  in  concert  with  the  queen. 
But  it  is  noteworthy  that  in  all  these  proceedings  the 
sanction  of  Parliament  was  alwaj-s  regarded  as  necessary 
to  legalize  them  ;   and  the  Commons,  while  acting  in 
subservience  to  the  Lords,  were  in  reality  gradually  con- 
solidating their  own  power.     The  appointment '  of  the  The  '  Lori 
'Lords  Ordaincrs,'  in  1313,  like  the  previous  appoint-  Onlamcis.'  j 
mcnt  of  similar  committees  in  the  reigns  of  John  and  J 

llcnry  IIL.and  of  the  subsequent  commissions  of  reform  J 

under  Richard   II,,  was  an  extraordinary  and  revolu-  ^ 

tionar^'  remedy  to  meet  exceptional  circum-stances.  At 
the  time  when  kings  governed  as  well  as  reigned  their 
personal  character  was  of  the  utmost  importance.  The 
practical  effect  to  the  nation  was  much  the  same 
whether  the  king  was  wicked  or  only  weak.  When,  from 
either  cause,  mi^overnment  reached  a  certain  pitch  of 
intensity,  an  attempt  appears  to  have  been  made  to 

wliole  comtnunit]'  of  England '  and  ihe  House  of  Lords  a.s  representing 
only  themselves,  is  strongly  insisted  upon  by  the  writer  of  the  'Modus 
Tenendi  Farliamentum,'  tlie  date  o(  which  is  uncertain,  but  which  '  is  Toand 
in  manuscripts  of  the  14th  century,  ami  is  shown  by  contemporary  writs 
and  records  to  be  a  f»irly  credible  account  of  the  state  of  Parliament  under 
Edward  II.'  Under  the  beading  '  De  Auxilio  Regis,'  the  writer  says,  '  et 
ideo  oportel  quod  omnia  quae  affirmari  vel  infirmari,  concedi  vel  ncgari, 
Tcl  Gen  dcbent  per  parliamentum,  per  couununitat^  parliamenli  concedi 
dcbent,  quae  csl  ex  Iribus  gradibus  sive  gencribus  parliamenti,  sdlicel  ex 
frixuraloribus  cliri,  mililibus  eomilaluiim,  cknbus  li  biirginsibus,  qui  riprat- 
tentattl  Mani  camatunitatim  Angliat,  et  noo  de  magiialiiiii,  quia  quillbet 
fcrum  at  pro  sua  propria  persona  ad  parliamtntHm  et  pro  nulla  alia.' — 
Stubbs,  Select  Chart.  503. 

'  The  assent  of  the  commons  to  the  appointment  is  recorded.  Rot. 
Pari.  i.  381. 
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Articles  of 
Reform. 


Conditional 
grant  of  a 
subsidy. 


reconcile  the  continuance  of  the  king  upon  his  throne 
with  the  enjoyment  of  good  government  by  the  people, 
by  temporarily  putting  into  commission,  as  it  were,  the 
powers  of  the  kingship.  In  Edward  IV s  case,  it  was 
doubtless  the  personal  jealousy  of  the  barons  against 
the  king's  favourites,  rather  than  any  desire  for  the  public 
weal  which  actuated  the  Ordainers.  Yet  many  of  their 
'  Articles  of  Reform '  were  highly  beneficial ;  and  others, 
which  trenched  on  the  prerogative  of  the  crown,  were  in 
many  cases  but  anticipations  of  that  direct  parliamentary 
control  over  the  appointment  of  the  kings  ministers 
which  was  subsequently  attained  for  a  time,  but  which 
is  now  exercised  by  Parliament  indirectly.  Among  the 
articles  of  this  nature  may  be  noted  :  (i)  That  the  king 
should  not  leave  the  kingdom,  or  levy  war,  without  the 
consent  of  the  baronage  ;  and  in  the  case  of  his  absence 
a  guardian  of  the  realm  should  be  chosen  by  the 
common  assent  of  the  baronage  in  Parliament ;  (2) 
That  the  chancellor,  chief  justices,  treasurer,  and  other 
great  officers  of  the  crown  should  be  chosen  by  the 
advice  and  assent  of  the  barons  in  Parliament ;  and  (3) 
That  to  prevent  delay  in  the  administration  of  justice, 
Parliaments  should  be  holden  once  in  every  year,  or 
twice  if  need  should  be,  and  in  convenient  places.^ 

So  early  in  this  reign  as  1309,  the  Commons  mani- 
fested a  knowledge  of  their  power  and  rights  by  granting 
a  subsidy  *  upon  this  condition  that  the  king  should  take 
advice  and  grant  redress  upon  certain  articles  wherein 
they  are  aggrieved.'  *     Their  right  to  concur  in  l^is-- 


*  Rot.  Pari.  i.  281.     The  ordinances  were  annulled  by  st.  15  Edw.  II. 

'  These  articles,  eleven  in  number,  •  display,  in  a  short  compass,  the 
nature  of  those  grievances  which  existed  under  almost  all  the  princes  of  the 
Plantagenct  dynasty,  and  are  spread  over  the  rolls  of  Parliament  for  moie 
than  a  century  after  this  time.  They  are  to  the  following  purport :  i. 
That  the  king^s  purveyors  seize  great  quantities  of  victuals  without  payment. 
2.  That  new  customs  are  set  on  wine,  cloth,  and  other  imports.  3.  That 
the  current  coin  is  not  so  good  as  formerly.  4,  5.  That  the  steward  tad 
marshal  enlarge  their  jurisdiction  beyond  measure^  to  the  oppression  of  tbe 
people.  6.  That  the  commons  find  none  to  receive  petitions  addressed  to 
the  council.     7.  That  the  collectors  of  the  king's  dues  (pemoon  des  prife») 
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lation  was  affirmed  in  rjss,  by  the  Act  which  reversed  RigWofCo 
the  attainder  of  the   Spcnsers.     It  was  declared  that  S'l^/aUiS 
'  the  matters  to  be  established  for  the  estate  of  our  lord 
ihc  kin^  and  of  his  heirs,  and   for  the  estate  of   the 
realm  and  of  the  people,  shall  be  treated,  accorded,  and  | 

established  in  Parliament,  by  our  lord  the  king,  and  by  A 

the  assent  of  prelates,  earls,  and   barons,  and  the  com-  I 

monalty  of  the  realm,  according  as  it  hath  been  here-  1 

tofore  accustomed,' ' 

Under  Edward   III.  the  barons,  instead  of  opposing  l^wrflH 
the  king  rallied  round  the  throne,  and  the  commons,  \ 

ceasing  to  be  mere  auxiliaries  of  the  lords,  became  the 
chief  asscrters  of  constitutional  rights  against  the  arbi- 
trary power  of  the  crown.  They  did  not,  Iiowcver,  so 
much  curb  the  royal  power  as  consolidate  their  own. 
No  reign,  perhaps,  is  so  replete  with  illegahties  as 
Edward  III.'s;  but  they  were  admitted  to  be  exceptions, 
and  disowned  as  precedents,  while  the  legal  rule  was 
firmly  established. 

The  regularity  with  which  Parliament  was  assembled  Repiliriiy  of 
by  Edward  III.,  confirmed  the  powers  of  the  commons,  Painlment, 
by  affording  them  an  opportunity  for  its  frequent  exer- 
cise. To  defray  the  enormous  expenses  of  his  wars  the 
king  was  perpetually  compelled  to  solicit  the  aid  of  his 
people,  and  during  the  fifty  years  of  his  reign,  forty- 
eight  sessions  of  Parliament  are  recorded. 


in  lowtu  and  at  fain  lake  more  thin  is  lawful.  8.  That  men  arc  delayed 
in  their  civil  suits  by  writs  of  protection.  9.  That  felons  escape  punish* 
menl  by  prDCOrin);  charters  of  pardon.  10.  That  the  constables  of  the 
king's  castles  lake  cogniiance  of  common  pleas,  tl.  That  the  king's 
cscbeatois  oust  men  t^  lands  helit  by  good  tide,  under  pretence  of  an 
inquest  uf  office,  Edward  gave  the  amplest  assurance  of  putting  an  end  to 
them  all,  except  in  one  instance,  the  augmented  customs  on  imports,  to 
which  he  answered,  rather  evasively,  that  he  would  lake  them  oET  till  he 
should  perceive  whether  himself  and  his  people  derived  advantage  from  so 
doing,  and  act  thereupon  as  he  should  be  advised.  Accordingly  the  neit 
year  he  issued  writs  to  collect  these  new  customs  again.  But  the  Lords 
Ordaincrs    superseded   the  writs,   having  entirely  abrt^ated   all  illegal 


impositions.' — Haliam,  Midd.  Aees,  iii.  1 
■  SUlatesofthe  Realm,  15  Edw.  II. 
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The  Commons 
establish  three 
great  rights  : 


(i.)  Taxation 
without  consent 
illegal. 


It  was,  moreover,  twice  declared  by  statute,  that  Par- 
liament should  be  held  annually — by  which  it  was 
doubtless  intended  that  there  should  be  annual  sessions 
of  Parliament,  and  not  necessarily  a  new  Parliament 
every  year.  Thus,  in  133 1,  it  was  enacted:  'A  Par- 
liament shall  be  holden  every  year  once,  and  more  often 
if  need  be;*  and  again  in  1362: — 'For  redress  of 
mischiefs  and  grievances  which  daily  happen  Parliament 
shall  be  holden  every  year,  as  another  time  was  ordained 
by  statute.'  ^ 

During  the  long  reign  of  Edward  III.,  the  Commons 
succeeded  in  firmly  establishing  as  essential  principles 
of  our  government  three  great  rights : — 

1.  That  all  taxation  without  the  consent  of  Parliament 
is  illegal. 

2.  The  necessity  for  the  concurrence  of  both  Houses 
in  legislation. 

3.  The  right  of  the  Commons  to  inquire  into  and 
amend  the  abuses  of  the  administration. 

Growing  out  of  these  main  rights,  two  derivative 
rights  were  also  exercised  by  the  commons  for  the  first 
time :  (a)  The  right  to  examine  public  accounts  and 
appropriate  the  supplies,  which  was  involved  in  Nos,  i 
and  3  ;  and  (p)  the  right  to  impeach  the  king's  ministers 
for  misconduct,  which  was  a  corollary  to  No.  3. 

I.  Ever  since  the  enactment  of  the '  Confirmatio  Char- 
tarum,'  the  illegality  of  levying  aids  or  imposing  talliages 
by  the  sole  authority  of  the  king,  had  been  an  admitted 
principle  of  the  constitution.  But  both  Edward  I.  and 
his  son  still  continued  occasionally  to  raise  money  in 
defiance  of  this  statute,  and  Edward  III.  constantly 
levied  arbitrary  imposts  of  every  kind.     The  Commons, 


*  4  Edw.  III.  c  T4  ;  36  Edw.  III.  c.  10.  In  the  lost  year  of  Iu1w^'> 
feign,  1377»  the  rolls  of  Parliament  contain  the  first  mention  of  a  SpeakCT 
of  the  House  of  Commons,  expressly  named  as  such,  '  Monsieur  Toooaas 
de  Hungerford,  Chevalier,  m  acvoit  Us  faroUs  pur  les  Communes  d'Engk* 
terre  en  cest  Parliament.* — ^Rot.  Pari.  ii.  374. 
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however,  by  their  continual  remonstrances,  their  con- 
ditional grants,  and  their  liberal  subsidies,  whenever  the 
king  applied  to  them  for  aid,  succeeded  at  length  in 
establishing  'the  practice  of  what  was  before  the  Itrw, 
the  right  of  the  people  to  tax  themselves,' ' 

In  1333  (6  Edward  III.)  a  rebellion  having  broken 
out  in  Ireland,  the  king  assigned  certain  commissioners 
to  talliage  the  cities,  towns,  and  royal  demesnes  through- 
out England  ;  but  finding  it  still  necessary  to  apply  to 
Parliament  he  revoked  these  commissions,  at  the  request 
of  the  commons,  and  in  consideration  of  the  grant  of  a 
subsidy,  promised  that  in  time  to  come  he  would  not 
set  such  talliage,  except  as  it  had  been  done  in  the  time 
of  his  ancestors,  and  as  he  might  reasonably  do.^ 

In  1340  (T3  Edward  IIL),  the  prelates,  earls,  and 
barons  made  a  grant  of  one-tenth  of  their  corn,  fleece, 
and  lambs,  but  only  on  the  assurance  of  'some  graces 
to  the  great  and  small  of  the  kingdom,'  and  with  a 
stipulation  that  the  'maltoltc,'  or  illegal  custom  on  wool 
should  be  abolished,  and  their  present  grant  not  drawn 
into  precedent.  '  The  commons  professed  themselves 
unable  to  grant  any  subsidy  without  first  consulting 
their  constituents,  for  which  purpose  they  desired  that 
another  Parliament  might  be  summoned.  Theycom- 
plained  of  the  increased  imposition  on  wool  and  lead, 
and  boldly  asserted  that  '  inasmuch  as  it  is  enhanced 
without  assent  of  the  commons,  or  of  the  lords,  as  we 
understand,' '  any  one  of  the  commons  may  refuse  it  (le 
puisse  arester)  without  being  troubled  on  that  account 
(saunz  estre  chalang^). '' 

Three  years  later,  in  1343,  the  king  being  much 
pressed  for  money,  assembled,  with  the  concurrence  of 
the  lords,    a  council   of  merchants,  and  procured  from 


'  Lincard,  Mist.  Eng.  iv.  137, 

=  Rot.  Pari.  IL  66. 

'  RoL  Pari.  ii.  104 ;  HalUu,  Mldd.  Ages,  i 
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c:--i-t:r.^  of  one  selected  member  out  of  the  two  who 
hii  >*:  :r.  the  last  Parliament  for  each  county,  citj',  and 
r-irij-h.  He  excused  himself  for  not  summoning  a 
f-!!  Par':m-:r.t  on  the  ground  of  relieving  his  people 
:'r:n:  the  additional  expense  ;^  and  the  facts  of  the  case 
h:iv:r.^  been  laid  before  the  assembly,  they  increased  the 
pirrvhia'.  assessment,  of  their  own  authority,  to  llfif.' 
No  complaint  appears  to  have  been  made  of  this  irr^[u- 
!arl:v,  bv  which  the  main  intention  of  Parliament  was 
carried  ir.to  effect.  In  the  following  year  there  occurred 
a  more  serious  disregard  of  constitutional  formalities^ 
tcr.dir.^  to  destroy  the  unity  of  the  House  of  Commons 
by  rcvi\-ing  the  former  separation  of  the  borough  from 
the  county  members.  After  the  petitions  of  the  conunons 
had  been  answered,  the  knights  were  dismissed  ;  but  the 
burgesses  were  convened  before  the  Prince  of  Wales 
and  the  lords,  and  induced,  as  a  return  for  the  safe 
convoy  of  merchant  shipping,  to  renew  for  a  year  a 
subsidy  formerly  granted  upon  imports.' 

II.  The  right  of  the  commons  to  concur  in  legislation 
'  according  as  it  hath  been  heretofore  accustomed,*  had 
been    solemnly    affirmed    by    Parliament    in    the    iS 


'  r.otli  knight-*  of  the  ^hire  and  burges-ses  were  from  the  carlical  lime 
entitled  to  receive  wage>  from  their  constituents.  The  amount  wa-*  fUoi 
\ip.dcr  L-h\.ird  II.,  l«y  the  writs ./<f  hr.'andis  cxpetisis^  at  4J.  a  day  fora  knigkt 
and  2.-.  fur  a  burge>s.  Tliese  writs,  which  were  issued,  after  the  dia<K)lation  0^ 
I^irlianient.  at  the  retpiesl  of  the  members  who  had  served,  may  lie  regaJarly 
traced  to  the  end  of  Henry  VII I. *s  reign  (Prynnc's  Kourih  Register,  p. 
495).  Afier  that  time  payments  >till  continued  to  Ijc  made  voluntarily  br 
'•onie  lM»r<;iigh^  to  llieir  i-ej^re>cntatives.  Andrew  MarveU,  the  willy  men- 
l>er  f<»r  Hull  in  the  reign  of  Cliarles  II.,  has  been  crnmetnisly  reputed  the 
la>t  recipient  of  a  salary.  But  in  16S1,  three  years  after  Marvcll's  death. 
Thomas  King,  Ksrj,,  who  had  l)een  member  for  Harwich,  obtained  frc* 
the  Lord  Chancellor,  after  notice  to  the  corporation  of  Harwich,  a  vril 
#/c-  r>/iv/^/.v  /•ur^rnsiitm  /.Tj/ii/is.  In  1S30,  a  proposal  to  restore  I  he  piactwe 
(jf  i'.i>ing  wage^  to  inend>ers  was  included  by  Lonl  lilandford  in  a  KcfdiB 
liill  which  he  bubmiited  to  the  H(»use  of  CommonN  (Hansard,  l>tb.  2dJ 
Ser.  wii.  678).  'J'he  late  I/)rd  Chancellor  Camplwll,  in  his  life  of  Lod 
("hancellov  Nottingham,  after  citing  the  case  of  Thomas  King,  ga«it» 
his  opinion  that  the  >\rit  might  still  be  claimed,  and  that  no  new  lav  u 
re'|uired  fur  those  ^\ho  desire  to  resume  the  ancient  practice. 

-  Kot.  Pari.  ii.  304. 

^  //'/V/.  p.  310;  Hal  lam,  Midd.  Ages,  iii.  47. 
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Edward  II.  (1322),  and  is  moreover  proved  by  the 
form  of  the  enacting  words  of  statutes,  both  prior  and 
subsequent  to  that  date.  From  the  year  13 18  down  to 
the  accession  of  Edward  III.  the  form  invariably  runs : — 
*by  the  assent  of  the  prelates,  earls,  barons,  and  the 
commonalty  of  the  realm.'  Under  Edward  III.  this 
form  alternates  with  another,  in  which  the  share  of  the 
commons  is  expressed  as  that  of  petitioners, — 'at  the 
request  of  the  commons  and  by  the  assent  of  the 
prelates,  earls,  and  barons.'  This  was  owing  to  the  fact 
that  at  this  time  statutes  were  almost  always  founded 
upon  the  petitions  of  the  commons,  which  expounded 
grievances  and  prayed  for  specific  remedies.*  In  1341 
(14  Edward  III.)  a  joint  committee  of  both  houses,  con- 
sisting of  a  certain  number  of  prelates  and  barons  (with 
whom  were  associated  several  of  the  justices),  and  twelve 
knights  and  six  burgesses,  was  appointed  to  convert 
such  petitions  and  answers  as  were  fit  to  be  perpetual 
into  statutes.*  Matters  of  a  temporary  nature  were  between  Of^i- 
usually  r^ulated  by  Ordinances,  which  differed  little  SJff?*"*^ 
from  Statutes,  except  in  their  less  solemn  and  perma- 
nent character,  and  in  the  fact  that  they  were  usually 
made,  not  in  Parliament,  but  in  a  Great  Council.  The 
Great  Councils,  however,  sometimes  contained  all  the 


^  Sometimes  the  commons  merely  prayed  for  a  declaration  of  the 
existing  law,  in  which  case  their  assent  to  the  declaration  in  answer  was 
vsnally  assumed  without  being  positively  given.  Tliis  was  the  case  with 
the  great  Statute  of  Treasons  (25  Edw.  III.  st  5,  c.  2).  The  petition 
upon  which  thb  act  is  founded  simply  prayed  that  *  whereas  Uie  king's 
justices  in  different  counties  adjudge  persons  indicted  before  them  to  be 
tnutors  for  sundry  matters  not  known  by  the  commons  to  be  treason,  it 
uroaLd  please  the  king  by  his  council,  and  by  the  great  and  wise  men  of  the 
land,  to  declare  what  are  treasons  in  this  present  parliament '  The  king's 
answer  to  this  petition,  entiUed  '  A  Declaration  which  offences  shall  be 
adjudged  Treason,'  constitutes  the  existing  statute.  It  was  a  matter  of  the 
greatest  constitutional  importance  that  the  law  of  treason  should  be  fixed 
and  invariable.  In  subsequent  reigns  the  law  of  treason  was  frequently  ex- 
tended to  offences  not  mentioned  in  this  statute  of  Edward  III.  ;  but  it  was 
ftlwajTS  a  popular  measure  to  reduce  the  crime  to  the  limits  of  the  ancient 
statute,  which,  with  some  modifications,  remains  at  the  present  day  the  law 
*  on  the  subject. 

*  Rot  Pari.  p.  112. 
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elements  of  a  Parliament ;  the  only  difference  being  that 
the  summonses  were  not  in  parliamentary  form.  But 
in  ordinary  cases  the  lords  and  the  king's  council  were 
the  only  members.  Notwithstanding  the  tendency  of 
ordinances  to  impair  the  legislative  power  of  the  lower 
house,  the  dislike  of  the  commons  for  innovations  in  the 
statute  law,  made  them  partial  to  the  former  species  of 
legislation.  Thus,  in  1364.  (37  Edward  III.)»  when  it 
was  proposed  to  enact  the  first  sumptuary  laws,  the 
lords  and  commons  were  asked,  '  inasmuch  as  the  matter 
of  their  petitions  was  novel  and  unheard  of  before,' 
whether  they  would  prefer  an  ordinance  or  a  statute 
They  decided  to  proceed  '  by  way  of  ordinance  and  not 
of  statute,  in  order*  that  anything  which  should  need 
amendment  might  be  amended  at  the  next  Parliament'^ 
Ordinances  of  The  important  *  Ordinances  of  the  Staple,'  which,  amoi^ 
the  Staple.         other  things,  prohibited    English   merchants  from  ex- 

porting  wool  under  pain  of  death,  were  promulgated  in 
a  Great  Council  held  in  1354  (27  Edward  III.),  at  whidi 
one  knight  from  each  shire,  and  certain  citizens  and 
burgesses  attended.  The  introduction  of  a  new  capital 
offence  was  clearly  a  matter  which  required  the  sanctioa 
of  a  regularly  constituted  Parliament.  Conscious  of  the 
danger  of  departing  from  the  legal  form  of  the  constita* 
tion,  the  commons  present  at  the  Great  Council  prayed 
*  that  the  said  articles  might  be  recited  at  the  next  Par- 
liament and  entered  upon  the  roll,  for  this  cause  that 
ordinances  and  agreements  made  in  Council  are  not  of 
record,  as  if  they  had  been  made  in  a  general  Parliament' 
In  the  next  Parliament  the  ordinances  were  expressljr 
confirmed, '  to  be  holden  for  a  statute  to  endure  alwaya^' 
and  it  was  enacted  at  the  same  time,  that  no  alteration 
or  addition  should  be  made  in  future  without  the  assent 
of  the  two  houses.^ 


^  Hallani,  Mkld.  Ages,  iii«  49. 
*  Stat,  of  Realm,  257. 
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III.  On  two  occasions  during  the  reign  of  Edward  III,,   I'ii)  Rig'ii  "r 
the  commons  interfered  witJi  great  boldness  in  matters  inquire  into 
of  governmental  administration.  nammmrsiivc 

(I.)  In   1342  (15  Edward   III.)  they  made  a  laudable  AUemni  10 
but  premature  attempt  to  establish  the  responsibility  of  e^wMi'h  iiif 
public   ministers  to  Parliament.      They  petitioned:  (1)  mfn^ra'io'^J 
That  peers  should  not  be  tried  for  any  trespass  except  Parliament. , 
by  peers  ;  (2)  That  commissioners  should  be  appointed 
to  inquire  into  the  accounts  of   such  as  had   received 
public  monies;  (3)  That  the  ministers  and  judges  should 
be  appointed  in  Parliament,  and  sworn  to  observe  Magna 
Charta  and  the  other  laws. 

The  most  important  of  these  demands,  and  at  the  same 
lime  the  most  obnoxious  to  the  king,  was  the  parlia- 
mentaiy  appointment  of  the  ministers  and  judges,  which 
would  at  once  have  involved  full  ministerial  responsi- 
bility. Finding,  however,  that  a  subsidy  could  only  be 
obtained  on  condition  that  the  petitions  were  granted, 
the  king  reluctantly  allowed  them  to  be  embodied  in  a 
statute  ;  but  with  a  modification  by  which  he  was  still 
to  appoint,  'with  the  advice  of  his  fi);/««7,'  the  ministers 
and  judges,  who  however  should  be  bound  to  surrender 
their  offices  at  the  next  Parliament,  and  be  there  respon- 
sible to  all  luving  cause  of  complaint  against  them. 
The  passing  of  this  statute  gave  rise  to  the  first  protest  First  protest  on 
on  the  rolls  of  Parliament,  the  chancellor,  treasurer,  and  Ii'amTni'i^i^st' 
judges,  recording  their  dissent.  On  the  dissolution  of  ihe  iiassing  of 
Parliament,  Edward  had  recourse  to  the  violent  measure 
of  declaring  this  statute  null  and  void,  in  a  proclamation 
addressed  to  all  the  sheriffs.  He  was,  however,  conscious 
of  the  gross  illegality  of  his  conduct,  and  in  the  follow- 
ing Parliament  procured  the  formal  repeal  of  the  ob- 
noxious act.^ 

(2.)  In  1376  (so  Edward  III.)  the  commons  for  the  Fir?i  insunce "( 


1  Halkm,  Midd.  A^cs,  ili.  51. 
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first  time  exercised  the  constitutional  right  of  impeach- 
ment. During  the  declining  age  of  the  king  and  the  lin- 
gering Illness  of  the  Black  Prince,  John  of  Gaunt,  Duke 
of  Lancaster,  had  acquired  the  chief  direction  of  affairs. 
His  administration  was  exceedingly  unpopular,  and  he 
appears  to  have  been  suspected  by  his  dying  brother  of 
ambitious  designs,  inimical  to  the  claims  of  young  Richard 
of  Bordeaux  to  succeed  to  the  throne  of  his  grandfather. 
The  great  increase  in  the  power  and  influence  of  the 
House  of  Commons  is  remarkably  brought  out  by  the 
proceedings  which  took  place  in  *  the  Good  Parliament,' 
as  that  which  met  in  the  soth  of  Edward  III.  was 
long  called  among  the  people.  Fifty  years  before,  a  com- 
bination of  the  barons  against  the  Lancasterian  party 
would  doubtless  have  been  the  form  which  the  oppo- 
sition would  have  assumed.  Now,  the  Prince  of  Wales 
and  the  Earl  of  March  (the  husband  of  Philippa, 
daughter  and  heiress  of  Lionel,  Duke  of  Clarence), 
found  that  the  best  means  of  effecting  their  object  was 
by  backing  up  the  lower  House  in  a  political  attack  upon 
the  government.  The  commons  voted  a  subsidy,  but 
insisted  that  the  council  should  be  augmented  by  the 
addition  of  ten  or  twelve  bishops,  lords,  and  others,  *to 
be  constantly  at  hand  so  that  no  business  of  weight 
should  be  despatched  without  the  consent  of  alL'  After 
complaining,  in  general  terms,  that  the  king  and  kingdom 
had  been  impoverished  *  for  the  private  advantage  of 
some  near  the  king,  and  of  others  by  their  coUusioo,' 
the  Commons  proceeded  to  impeach,  at  the  bar  of  the 
House  of  Lords,  two  peers,  Latimer  and  Nevil,  who 
held  office  under  the  king,  and  four  commoners,  Lyons* 
Ellys,  Peachey,  and  Bury,  farmers  of  the  customs  ami 
of  certain  monopolies.^    The  grounds  of  impeachment 


*  *  Before  this  time  the  lords  appear  to  have  tried  both  peers  tnd  com- 
moners for  great  public  offences,  but  not  upon  complaints  addmsed  to 
them  by  the  commons.'— Sir  Erskine  May,  Pari  Practice  (7th  ed.X  F^  55* 
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iriou3,  but  the  three  principal  allegations  against 
;used  were:  (i)  That  they  had  procured  and 
1  tlie  removal  of  the  staple  from  CalaiSj  where  it 
sn  fixed  by  Parliami.nt ;  (3)  That  they  had  lent 
to  the  king  at  exorbitant  usury;  and  {3),  That 
id  purchased  at  a  low  price,  old  debts  due  from 
wn,  and  aftenvards  paid  themselves  in  full  out  of 
isury.     The  House  of  Lords  tried  and  convicted 

accused,  with  the  exception  of  Kury,  who  did 
pear  to  take  Iiis  trial.  Lord  Latimer  was  ex- 
from  the  council  for  ever  and  placed  under  arrest; 
fcvil  was  deprived  of  all  his  offices  ;  while  Lyons, 
ind  Pcachey  were  impiisoned  and  placed  at  the 
nercy.'     But  the  commons  were  not  yet  strong 

to  stand  alone.  By  the  death  of  the  Prince  of 
(8th  June,  1376),  they  lost  their  chief  supporter. 

dissolution  of  the  'Good  Parliament,'  the  Duke 
caster  resumed  the  chief  place  in  the  administra- 
the  new  council  of  twelve  was  removed ;  the 
partizans  of  the  Duke  returned  to  court;  and  Sir 
le  la  Mare  (steward  to  the  Earl  of  March),  who 
1  the  opposition  in  the  House  of  Commons,  was 
i  under  false  pretences,  and  imprisoned  in  Not- 
n  Castle.     In  the  following  year  a  Parliament,  A  packed 

with  the  Duke's  supporters,  illegally  returned  by  ^^_  ''''^'""" 
^ffs  at  his  request,^  undid  the  work  of  his  pre- 
)rs,  and  reversed  the  judgments  given  against  the 
hed  ministers.  No  testimony  to  the  real  advance 
power  and  importance  of  the  lower  House  can  be 
:r  than  this  subversion  of  the  measures  of  one 
of  Commons  by  another  specially  packed  for  the 
e. 
intervention  of  the  commons  was  not  confined  The  Commons 


PmI.  ii.  321-319. 

in),  Ilibt.  £ng.  iv.  104 ;  and  Rot  Pari.  ji.  374.  Not  mon 
n  of  tlie  knights  wbo  had  sat  in  the  '  Good  Parliament '  wen 
a  tUs  one.— See  the  writs  in  PiTune's  Fourth  Register,  302,  311 
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intervene  in        to  questions  of  internal  administration.     Under  Edward 

questions  of  war    ---  /.,,  •  ti  ,..  , 

and  peace.  III.  \ve  find  them  constantly  consulted  and  giving  ad- 

vice on  questions  of  war  and  peace.  Hallam  calls  this 
an  *  unfair  trick  of  his  policy*  in  order  to  prevent  any 
murmuring  about  subsidies  required  to  maintain  wars 
undertaken  by  common  assent.^  But  we  have  seen  that 
the  consideration  of  questions  of  this  nature  was  an 
ancient  right  of  the  National  Council,^  a  body  with  which 
the  Commons  had  now  been  long  permanently  incorpo- 
rated ;  and  M.  Guizot  contends  that  they  voluntarily 
sought  the  exercise  of  this  power,  accepted  the  attendant 
responsibility,  and  gained  greatly  by  so  doing.'* 

In  1328,  while  Edward  was  still  a  minor,  and  Mor- 
timer held  the  reigns  of  power,  the  treaty  of  peace  with 
Scotland,  by  which  that  kingdom  was  liberated  from 
all  feudal  subordination  to  England,  was  concluded  with 
the  consent  of  Parliament,  the  commons  being  expressly 
mentioned. 

In  1 33 1,  the  king  consulted  Parliament  on  the  ques- 
tion of  peace  or  war  with  France,  and  was  advised  in 
favour  of  peace. 

Five  years  later,  however,  in  1336,  we  find  them  uiging 
the  king  to  war  with  Scotland  on  the  ground  that  *  the 
king  could  no  longer,  with  honour,  put  up  with  the 
wrongs  and  injuries  daily  done  to  him  and  his  subjects 
by  the  Scots.'  * 

.  Again,  in  1341,  in  the  first  flush  of  Edward's  Frendi 
victories,  the  Parliament  pressed  him  to  continue  the 
war,  and  voted  large  subsidies  for  that  purpose. 

In  1343  Parliament  was  asked  to  advise  the  king  as 
to  making  peace  with  France.  The  Lord  Chamberlain, 
Sir  Bartholomew  de  Burghersh,  announced  on  the  part 
of  the  king  that  '  as  the  war  was  begun  by  the  common 

*  Midd.  Ages,  iii.  53. 

2  Supra^  p.  238. 

3  Guizot,  Ilist.  du  Gouv.  Rep.  vol.  u. 

*  Pad  Hist.  i.  93. 
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ad\-icc  of  the  prelates,  great  men,  and  commons,  the  king 
could  not  treat  of,  or  make,  peace  without  the  hkc 
assent.'  The  lords  and  commons,  after  separate  delibe- 
ration, gave  their  opinion  that  the  king  ought  to  make 
peace  if  he  could  obtain  a  truce  that  would  be  honour- 
able and  advantageous  to  himself  and  his  friends,  but  if 
not,  the  commons  declared  that  they  would  aid  and 
maintain  his  quarrel  with  all  their  power.' 

In  134.1  I'ariiameiit,  on  being  consulted,  again  urged 
that  the  war  should  be  prosecuted  energetically  ;  but  in 
IJ4S,  when  asked  for  advice  (the  expenses  of  the  war 
ha\-ing  in  the  meantime  proved  exceedingly  burthen- 
some),  the  commons  returned  a  very  discreet  and  guarded 
answer.  "Most  dread  lord,'  they  said,  'as  to  your  war 
and  the  array  of  your  army,  wc  are  so  ignorant  and 
simple  that  we  cannot  give  you  advice.  We  therefore 
beg  your  gracious  lordship  to  e.-ccuse  us,  and  with  tlic 
advice  of  the  great  men,  and  of  the  sages  of  your  council, 
to  ordain  what  you  may  judge  to  be  for  your  honour 
and  the  honour  of  your  kingdom  ;  and  whatever  shall 
be  thus  ordained  with  the  agreement  and  consent  of  you 
and  of  the  great  men  aforesaid,  we  will  also  approve 
and  hold  to  be  firm  and  established.'  - 

In  1354,  the  king  informed  the  Parliament,  through 
the  lord  chamberlain,  that  there  was  great  hope  of  bring- 
ing about  a  peace  with  France,  but  that  as  he  would  not 
conclude  anj-thing  without  the  assent  of  the  lords  and 
commons,  he  wished  toknow  whether  they  would  agree  to 
peace  if  it  might  be  had  by  treaty.  To  this  the  com- 
mons at  first  replied  'that  what  should  be  agreeable  to 
the  king  and  his  council  in  making  of  this  treaty,  would 
be  so  to  them  ;'  but  on  being  asked  again  '  If  they  con- 
sented to  a  perpetual  peace  if  it  might  be  had.''  they 
all  unanimously  cried  out  '  Yea  !  Yea  ! '  ^ 

>  Pari.  Hill.  i.  106. 

'  RoL  Pirl,  ii.  165  ;  Pari.  Ili«.  i.  113. 

*  FuL  Hist.  i.  iia. 
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When  at  length  peace  was  concluded,  in  1360,  by 
the  treaty  of  Bretigni,  Parliament  was  summoned,  and 
the  treaty  submitted  to  its  inspection  and  formally 
approved. 

In  1368,  when  David  Bruce  offered  peace  with  Scot- 
land on  condition  of  being  relieved  from  all  homage  for 
his  crown  to  the  king  of  England,  the  Parliament,  on 
being  consulted,  advised  the  king  '  not  to  hearken  to  any 
such  propositions,*  seeing  that  'they  could  not  assent  to 
any  such  peace,  upon  any  account,  without  a  disherison 
of  the  king,  his  heirs  and  crown,  which  they  themselves 
were  sworn  to  preserve.'  * 

Once  again,  in  1369,  the  king  consulted  Parliament 
as  to  whether  he  should  renew  the  war  with  France,  be- 
cause the  conditions  of  the  last  treaty  had  not  been 
observed  ;  and  the  Parliament  advised  him  to  do  so.^ 

*  From  the  reign  of  Edward  III.,*  remarks  Sir  Erskine 
May,  *  Parliament  has    been  consulted  by  the  crown, 
and  has  freely  offered  its  advice,  on  questions  of  peace 
and  war.     The  exercise  of  this  right, — so  far  from  bdn^ 
a    modern   invasion  of  the   royal    prerogative, — is  an 
ancient  constitutional  usage.     It  was  not,  however,  until 
the  power  of  Parliament  had  prevailed   over  preroga- 
tive that  it  had  the  means  of  enforcing  its  advice.'* 
Active  control         In  many  other  matters,  besides  those  already  cname- 
Commons  over^  rated,  the  Commons,  under  Edward  III.,  exercised  an 
various  afTairs  of  active  control  over  State  affairs.     The  statute  of /^/v- 

state. 

visors  (25  Edw.  III.),  —  which  checked  the  power 
assumed  by  the  Pope  of  nominating  foreign  clerks 
to  fill  the  ecclesiastical  benefices  and  dignities  of  Eng- 
land,— was  passed  in  consequence  of  'the  griotwis 
complaints  of  all   the   commons  of   the    realoL*     In 


I  Pari.  Hist.  i.  131. 

-  See  Guizot,  I  list,  du  Gouv.  Rep.  >*oL  ii. 

^  Const.  Hist.  ii.  86.  For  instances  of  parliament  being  consulted  as  la 
peace  or  war  under  Henr>'  VII.,  James  I.,  and  Qaeen  Anne,  see  M 
Hist.  L  452 ;  i.  1293 ;  vi.  609. 
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VtCxA  reign  also  wcmeet  with  the  first  efforts  to  repress 
dcctorat  abuses.  In  addition  to  several  petitions  that 
BODc  but  knights  or  reputable  esquires  might  be  allowed 
to  serve  as  county  members,  it  was  enacted  in  1373 
(46  Edw.  III.)  that  no  lawyer  practising  in  the  king's 
coun,  nor  sheriff  during  his  shrievalty,  should  be  returned 
Imigbt  of  the  shire.  The  reason  alleged  was  that  many 
lawj'crs  had  procured  seats  in  Parliament  for  the  pur- 
pose of  putting  forward,  in  the  name  of  the  commons, 
petitions  which  only  concerned  their  private  clients.' 

The  reign  of  Richard  II.  is  perhaps  the  most  interest-  1 
ing  period  in  the  early  constitutional  history  of  England. 
It  was  the  turning-point  in  the  long  struggle  between  con-  Con»iliuUoii9l 
stitutional  liberty  and  that  arbitrary  power  towards  which  jUt  re'isn." 
the  loosely- defined  prerogatives  of  our  early  kings  were 
alwa>'s  impelling  them.  During  the  last  two  years  of 
bis  rcign  Richard  succeeded  in  establishing  a  practical 
despotism,  and  the  question  between  ]iim  and  his  people 
vras  narrowed  to  the  simple  issue  of  absolute  monarchy 
against  parliamentary  government.  His  deposition  and 
the  election  of  the  worthiest  member  of  the  royal  house 
to  fill  his  place  marked  the  final  triumph  of  consti- 
tutional principles,  and  furnished  a  precedent  of  the 
greatest  value  when,  nearly  three  hundred  years  later,  the 
last  of  the  Stewart  kings  attempted  once  more  to  make 
'the  royal  will  the  only  law.'  It  was  in  the  reign  of 
Richard  11.,  moreover,  that  the  formidable  insurrection 
of  ij8i  proved  tlic  turning-point  in  the  history  of  vil- 
leinage, which  thenceforth  gradually  declined  until  it 
died  out  without  any  legislative  abolition  ;  and  in  this 
reign  also,  we  recc^nize  in  the  theological  writings  of 
Wycliffe  '  the  true  epoch  of  the  beginning  of  the  Eng- 
lish Reformation.' - 


'  Rot.   Pul.   ii.  310.     Tlioogh  long  obsolete,  Ihis  statute 

Olj  imaled  till  1871. 

■  Stuney,  FMcicnli  Ziawiorani  HisUtri  Jobinaii  Wfclif. 
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V '  i'-T  ^  ."^Ar*  IL  — -ic  :c:ly  die  "V^  c:  21210 cis  coEinrm 

-- :tr  LiTETiri  III-  tlar    :,  no  zic=«>-  cDuli  be  Ic^toI 

A.dnlriii'iririsr.  cf  gr.-errnient  -aras  subject  to  their 
i'ip'tcii'-.r-  c^d  control:  but  thej*  also  secured  on  an 
C-: -aII/  fjTT.  b^sis  the  two  dcri\-ar:ve  rights,  which  had 
been  s^sened  for  the  first  tiaic  in  the  late  king's  reign— 
r.a^r^ely,  *i,  the  right  to  examine  the  public  accounts 
ar.'i  appropriate  the  supplies,  and  <2)  the  right  to  im- 
peach the  king's  ministers  for  misconduct. 

In  raking  a  rapid  5ur\"e}*  of  the  principal  constitu* 
i^T ''^Vfj;  •  lional  tvents  of  the  twent>'-two  years  of  Richard's  rdgn, 
t*  ::'..  it  v.'ill  be  convenient  to  di\ide  it  into  three  periods.    I. 

I-rom   1377  to  the  coup  d\'tat  of  1389,  when  the  king 

suddenly  inquired  his  age  and  took  the  reins  of  gm'cm* 

mcnt  into  his  own  hands.     II.  From  1389  to  the  second 

coup  d'etat  of  1 397,  when  the  king  seized  the  Duke  of 

Cjlouccstcr  and  the  Earls  of  Warwick  and  Arundel  (three 

f>f  the  five  *  lords  appellants ')  and  executed  his  long 

dissimulated  project  of  revenge.     III.   From  1397,  when 

the  king  began  to  exercise  despotic    power,  until  his 

deposition  in  1399. 

I•n^l fu-noii:  I.  1 377-1 389.     During    this    period  of  minority  the 

A".  IJ77  i.i  9-   commons,  no  longer  content  with  a  defensive  warfare 

ii'i"i.ow«r of  the    against  the  crown  in  order  to  protect  the  rights  already 

r.iiiiiiMiii;..  acquired,  assumed  an  aggressive  character,  and  for  some 

years  *  the  whole  executive  government  was  transferred 

to  the  two  Houses.'* 

r.Mimilof  y\v;  soon  as  the  coronation  of  the  bo\''-kinfif  was  over 

p. Mill.  .1 .» .  ii        tlie  i)relates  and  barons  held  a  great  council,  and  chose. 

.|u».i  Mi:.-mv      .  1,^  ,^j^|  ^f  ^1^^  chancellor  and  treasurer/  twelve  coun- 

.\ul  Imimm  .         cillors  to  act  as  a  quasi-regency.     About  three  montfe 

afirrwaids  a  Parliament  was  summoned,  and  the  Hou>e 
K^S,   C'omnions,  to  which  had  been  returned  a  large  pro- 


^  ILillani,  MiiM.  Ages  ">•  59- 
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portion  of  the  knights  who  sat  in  the  '  Good  Parlia- 
inent'  which  impeached  the  Lancastrian  ministry,  elected 
as  their  speaker  Sir  Peter  de  la  Mare,  now  released  from 
prison.     The  commons  at  once  proceeded  to  assert  their  On  liio  ni.t 
right  to  a  voice  in  the  government ;  and  at  their  request,  \  pe?i^l"i'il 
the  lords,  in   the  king's  name,  appointed  a  permanent  executive  tu 
council  of  nine,  without  whose  unanimous  consent  no  appoinieda' 
business  of  importance  was   to    be  transacted.      They  ^^'q^" 
also  petitioned    that,  during  the    king's  minority,  the 
chancellor,  treasurer,  judges,    and  other    high  officers, 
should  be  made  in  Parliament;  and  procured  the  ap- 
pointment of  two   London   merchants,   Walworth  and  Walwortli  and 
J*hi1pot  (the  latter  of  whom  is  celebrated   as  the  first  l^or^Var^! 
Englishman  who  has  left   behind  him  the  reputation  of  "neuiafy 
financier),  as  sworn  parliamentary  treasurers  to  receive 
disburse  the  liberal  subsidy  granted  for  the  French 
war' 

I     The  hcav)'  expenses  attending  the  prosecution  of  this  Rigt>'  <^  Ckmi' 
'war, — a  legacy  which   Richard    had  inherited  from  his  public  acctnmi 

grandfather, — and  the  usual  want  of  economy  incident  ■'',"''  ^rp^fl'i'" 
^  .        .  .  .    ,  .  ,      'he  .■.uiH^lics 

to  a  mmonty,  necessitated  frequent  and  urgent  appeals  cialjlisliea, 
to  Parliament,  and  the  commons  were  always  careful  to 
tack  conditions  to  their  grants.  In  the  next  Parliament 
they  required  a  clear  account  in  writing  of  the  receipt  and 
expenditure  of  the  last  subsidy,  a  request  which  was  reluc- 
tantly granted.  In  the  second  year  of  Richard's  reign, 
the  kingdom  was  in  imminent  danger  of  invasion.  The 
Privy  Council,  not  wishing  to  call  a  Parliament  so  soon 
after  the  dissolution  of  the  last,  convoked  a  Great  Council 
of  peers  and  other  great  men,  who,  finding  the  absolute 
necessity  of  preparation  for  defence,  and  that  the  king 
wanted  money  for  that  purpose,  declared  that  they  could 
not  provide  a  remedy  without  chaining  the  commons, 
which  could  not  be  done  out  of  Parliament ;  but  as  the 
necessity  was  very  ui^ent,  they  lent  their  own  money  for  a 

>  Rot  Piri.  ia  13. 


of  the  Commons: 
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time,  and  strongly  advised  that  a  Parliament  should  be 
presently  summoned  as  well  for  the  repayment  of  their 
loan  as  for  further  supply.^  Parliament  was  accordingly 
summoned,  and  it  is  significant  of  the  real  progress 
made  that  the  king  voluntarily,  without  waiting  for  a 
petition,  informed  the  commons  that  the  treasurers  were 
ready  to  exhibit  the  accounts  before  them  ;  and  a  com- 
mittee was  appointed  to  inquire  generally  into  the  state 
of  the  revenue.  A  similar  committee,  but  with  more 
extended  powers,  was  appointed  in  the  following  year 
(3  Ric.  II.) ;  and  the  right  of  the  commons  to  investigate 
the  accounts  and  appropriate  the  supplies  was  clearly 
established.- 
Bold  language         In  the  Parliament  which  met  after  the  insurrection  of  the 

villeins  in  1382  (5  Ric.  II.),  the  language  of  the  commons 
was  characterized  by  a  remarkable  boldness.  After  ex- 
pressing their  conviction  that  *  unless  the  administration 
of  the  kingdom  were  speedily  reformed,  the  kingdom  itself 
would  be  utterly  lost  and  ruined  for  ever,'  they  assert 
'  that  there  are  such  defects  in  the  said  administration  as 
well  about  the  king*s  person  and  in  his  household  as  in 
his  courts  of  justice ;  and  by  grievous  oppression  in  the 
country  through  maintainers  of  suits,  who  ar^  as  it 
were,  kings  in  the  country,  that  right  and  law  are  come 
to  nothing,  and  the  poor  commons  are  from  time  to 
time  so  pillaged  and  ruined,  partly  by  the  king's  pur- 
veyors of  the  household  and  others,  who  pay  nothing 
for  what  they  take,  partly  by  the  subsidies  and  talliages 
raised  upon  them,  and  besides  by  the  oppressive  be- 
haviour of  the  servants  of  the  king  and  other  lords,  and 
especially  by  the  aforesaid  maintainers  of  suits,  that 
they  are  reduced  to  greater  poverty  and  discomfort 
than  ever  they  were  before.*    After  making  many  other 


> 


*  Rot.  Pari.  2  Ric.  II.,  Kos.  3,  4,  and  5. 

'  After  the  reign  of  Hen.  IV.  this  right  fell  into  disuse.  It  was  itvnd 
in  1624  and  1641,  and  again  firmly  established  as  an  undispated  pnodpk 
under  Charles  II.  in  i665.*HaIlam,  Const.  Hist.  iL  357. 


VIII.]  Growth  of  Parliament.  263 

bitter  complaints  against  the  administration,  they  em- 
phatically conclude:  *And  for  God's  sake  let  it  not  be 
forgotten  that  there  be  put  about  the  king,  and  of  his 
council,  the  best  lords  and  knights  that  can  be  found  in 
the  kingdom.*    A  Commission  of  Reform  was  appointed 
*to  survey  and    examine   in    privy  council   both   the 
government  of  the  king  s  person  and  of  his  household, 
and  to  suggest  proper  remedies/    'And  it  was  said  and  of  the 
(continues  the  entry  on  the  roll),  by  the  peers  in  Par- 
liament that,  as  it  seemed  to  them,  if  reform  of  govern- 
ment were  to  take  place  throughout  the  kingdom,  it 
should  begin  by  the  chief  member,  which  is  the  king 
himself,  and  so  from  person  to  person,  as  well  church- 
men as  others,  and  place  to  place,  from  higher  to  lower, 
without  sparing  any  degree.'  ^    The  lords  and  commons  Unanimity  of 
seem  to  have  vied  with  each  other  in  boldness  and  houwS. 
plainness  of  speech.     It  was  in  a  great  measure  owing 
to  this  unanimity  between  the  two  houses,  and  to  the 
support  thus  afforded  to  the  commons  in  their  struggle 
with  the  crown,  that  the  early  triumph  of  constitutional 
principles  was  obtained.^     It  was  only  when,  later  on, 
the    baronage    had    split   up    into   rival    factions,   that 

*  Rot.  Pari.  iii.  ICXD  ;  Midd.  Ages,  iii.  64. 

-  *  Few  things  in  our  parliamentary  history  arc  more  remarkable  than 
the  way  in  which  the  two  Houses  have  for  the  most  part  worked  together ' 
in  times  when  they  *were  really  co-ordinate  powers  in  the  slate.  During 
the  six  hundred  years  that  the  two  Houses  have  lived  side  by  side,  serious 
disputes  between  them  have  been  very  rare,  and  those  disputes  which  have 
happened  have  generally  had  to  do  with  matters  of  form  and  privilege 
which  were  chiefly  interesting  to  members  of  the  two  Houses  themselves, 
not  with  questions  which  had  any  great  importance  for  the  nation  at  large.' 
— Freeman,  Growth  of  Eng.  Const.,  95.  In  very  recent  times  the  difTcrences 
between  the  two  Houses  have  become  more  common.  '  The  lords,'  remarks 
Sir  Erskine  May, 'opposed  themselves  to  concessions  to  the  Roman  Catholics, 
and  to  amendments  of  the  Criminal  Law,  whicli  had  been  appr(jvcd  by  tlrj 
commons.  P'or  several  years  neither  tlie  commons  nor  the  peoi)le  were 
sufficiently  earnest  to  enforce  the  adoption  of  those  measures ;  but  when 
public  opinion  could  no  longer  be  resisted,  the  lords  avoided  a  collision 
V  ilh  the  commons,  by  acquiescing  in  measures  of  which  they  still  disap- 
proved. Since  popular  opinion  has  been  more  independently  expressed  l)y 
the  commons,  the  hazard  of  such  collisions  has  been  greatly  increase<l. 
The  commons,  deriving  their  authority  direct  from  the  people,  have  in- 
crea^  1  in  power ;  and  the  influences  which  formerly  tended  to  bring  them 
into  harmony  \\\\\i  the  lords  have  been  impaired.' — Const.  Hist.  i.  307. 


/ 
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Richard  was  enabled  to  get  rid  of  the  chiefs  of  the 
opposition,  and  to  secure  an  obsequious  lower  house. 

As  the  king  grew  up  towards  manhood,  he  began  to 
exercise  the  prerogative  of  appointing  his  own  ministers, 
and  unfortunately  for  himself,  developed  the  same  par- 
tiality for  favourites  which  had  proved  so  disastrous  to 
Proceedings  of     Edward  II.   This  led  to  the  proceedings  of  the  tenth  year 

Parliament  in  c  .\  *        •  i_»i_  1  •  .^      a.  i-»  i*         - 

the  loth  of         of  this  reign,  which  mark  an  important  epoch  in  parliamen- 

Richard.  tary  history.     The  abuses  of  administration,  unchecked 

by  the  remonstrances  of  Parliament  or  even  by  statutory 
enactments,^  at  length  became  so  grave,  that  the  commons 
determined  to  remove  the  ministry  and  to  impeach  its 

Impeachment      chief  the  chancellor,  Michael  de  la  Pole,  Earl  of  Suffolk. 

Pole*  *^  ^  This  prosecution  confirmed  to  the  commons  their  newly- 
acquired  right  of  impeaching  the  ministers  of  the  crowa 
In  the  Parliament  which  met  on  the  ist  of  October, 
1386,  the  Lower  House,  instead  of  taking  into  con- 
sideration the  question  of  supply,  at  once  expressed,  in 
the  presence  of  the  king,  their  resolution  to  impeach 
the  chancellor.  The  king  then  withdrew  to  Eltham,  and 
when  both  Houses  jointly  requested*  the  removal  of  the 
chancellor,  the  king,  with  characteristic  impetuosity  ami 
arrogance,  replied  *  that  he  would  not  for  them,  or  at 
their  instance,  remove  the  meanest  scullion  from  his 
kitchen.'  The  lords  and  commons  returned  a  joint 
answer,  refusing  to  proceed  with  any  business  until  the 
king  should  come  back  to  his  Parliament  and  remove 
the  obnoxious  minister  from  office.^  At  length  Richard 
was  rash  enough  to  threaten  to  call  in  the  advice  of  the 
King  of  France;  a  threat  which  produced  the  memorable 
address  in  answer,  in  which  the  Parliament  referred  to 
the  deposition  of  Edward  II.,  and  plainly  intimated  to 
the  king  that  his  continued  contumacy  would  produce  a 


^  '  Of  what  avail  are  statutes,*  says  Walsingham,  '  since  the  king  vitk 
his^  privy  council  is  wont  to  abolish  what  Parliament  has  just  enacted? 
-  Knyghton  in  Decern  Script ;  Hallam,  Midd.  Ages,  id.  67. 
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inailar  result'  After  this  Richard  yielded  ;  the  chaii- 
DgUot  n-as  remo\'cd  and  his  enemy,  Aruiidcl,  liishop  of 
Ely.  appointed  in  his  stead.  In  a  bill  of  impeachment, 
Kvidcd  into  5e\-en  head-i,  Su^olk  was  charged  with  divers 
bimca  and  misdemeanours,  and  especially  with  having 
Obtained  from  the  king  grants  beyond  his  deserts  and 
SOntnry  to  bis  oath  of  office,  and  with  having  enriched 
kfanself  by  defrauding  the  crown.  He  made  an  able 
leTence  and  was  acquitted  on  some  of  the  charges  ;  bul 
being  found  guilty  on  the  rest  was  condemned  to  forfeit 
fell  his  grants,  and  to  be  committed  to  prison  during  the 
ling's  pleasure.* 

I  Acting  on  the  precedents  of  the  reign  of  John,  j-oromluloii 
Henry  III-,  and  Edward  11,.  and  of  the  third  and  fifth 
^ears  of  the  king's  own  reign,  the  commons  now  petitioned 
(or  the  appointment  of  a  Commission  of  Reform.  The 
ting  at  first  resolutely  refused  to  give  his  assent,  and 
nrcatened  to  dissolve  Parliament,  when  the  commons, 
\o  terrify  him,  sent  for  the  statute  by  which  Edward  II. 
had  bL-cn  deposed,'  At  length  the  king  consented,  and 
a  commission,  consfstmg  of  fourteen  persons  of  the 
behest  eminence,  was  appointed  by  statute  with  almost 
urilimTted  powers  for  the  space  of  one  year.* 

Richard,  who  was  now  in  his  twentieth  year,  had  no 

■  Their  words  nere  :  '  We  luve  an  uicient  coD&ltlutioii,  nntl  It  uns  not 
Runj  nar^  ago  experimented  (it  grieves  us  that  we  must  meniian  it),  tliat 
if  the  ting  through  any  evil  counsel  or  weak  obstinacy,  or  contempt  of  his 
people,  01  out  of  a  perverse  or  rrowurd  wilfulneu,  oi  Xyy  any  other  iiregulsr 
counes,  shall  alienate  himself  from  his  people,  and  refute  to  govern  by  the 
Uvs  and  statutes  of  the  realm,  but  will  throw  himself  headlong  into  wild 
designs,  and  stubbornly  ewrcise  his  own  singular  arbilr»ry  will, — from  ihnt 
dme  it  shall  be  lawful  for  his  people,  by  their  full  and  free  assent  and  con- 
sent, to  depose  the  king  from  tiis  throne,  and  in  his  stead  to  establish  some 
Other  of  the  royal  race  upon  the  same.' — Par],  Hist.  i.  l86. 

'  Rot.  Pari.  iii.  stS.  There  is  leason  to  believe  that  Suffolk  was  im, 
much  'sinned  against  as  sinning.'  As  a  fiarz-eim  he  was  regarded  with 
enmity  and  jealousy  by  the  old  nobility,  headed  by  the  king^i  uncle,  the 
Duke  of  Uloaccster.  Sec  Taswell-llinFmeairs  *Rcrgii  of  Richard  II.; 
ihe  Stanhope  Prize  (Oxford)  Essay  for  lS66.' 

»  Kot.  P,iil.  iii.  133.  • 

*  '  Lven  impartial  men,'  Ilallam  remarks,  'are  struck  at  first  sight  by  a 
measure  that  lecnis  to  overset  the  natural  balance  of  our  constitution.  But 
it  would  be  unfair  to  blame  either  those  concerned  in  this  commission,  some 
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intention  of  submitting  to  the  loss  of  power.  Before 
the  dissolution  of  Parliament  he  had  made  a  verbal  pro- 
testation that  nothing  done  therein  should  be  in  preju- 
dice of  his  prerogatives ;  and  a  few  months  afterwards, 
having  in  the  meantime  released  Suffolk  and  restored 
him  to  favour,  he  summoned  the  judges  to  Nottingham, 
and  propounded  to  them  the  famous  set  of  questions. 
The  judges  gave  their  answers  in  writing  under  s^l^  that 
(i)  the  late  statute  and  commission  were  derofiratory  to 


the  prerogative ;  (2)  that  all  who  procured  the  statute  to 
be  passed,  or  persuaded  or  compelled  the  king  to  consent 
to  it,  were  guilty  of  treason  ;  (3)  that  the  l^ng,  and  not 
the  lords  and  commons,  had  the  power  to  determine  the 
order  in  which  business  should  be  proceeded  upon  in 
Parliament;^  (4)  that  the  king  could  dissolve  ParliameDt 
at  pleasure  ;  (5)  that  his  ministers  could  not  be  im- 
peached without  his  consent ;  (6)  that  any  member  of 
parliament  contravening  articles  3,  4,  and  5,  was  a 
traitor,  and  especially  he  who  had  moved  for  the  statute 
deposing  Edward  II.  to  be  read;  and  (7)  that  the 
judgment  against  the  Earl  of  Suffolk  might  be  revoked, 
as  altogether  erroneous.*  Whether  or  not,  as  all  the 
judges,  except  one,  subsequently  protested,  these  answeis 
had  been  extorted  by  threats,  they  were  for  the  most 
I  part  servile  and  unconstitutional,  and  *if  acted  upon 
! would  have  been  for  ever  fatal  to  public  liberty.'* 
The  king  had  been  secretly  maturing  a  plot  for  worl- 


of  whose  names  at  least  have  been  handed  down  with  unquestioned  reipR^ 
or  those  high-spirited  representatives  of  the  people  whose  patriot  finoBOi 
has  been  hitherto  commanding  all  our  svmpathy  and  gratitude,  imksB  vi 
could  distinctly  pronounce  by  what  gentler  means  they  coold  restiaiB  Ik 
excesses  of  government.  .  .  .  No  voice  of  hispeople»  until  it  spoke  i> 
thunder,  would  stop  an  intoxicated  boy  in  the  wasteful  career  of  diaip*' 
tion.  .  .  .  Nothing  less  than  an  extraordinary  remedy  coqM  piesenc 
the  still  unstable  liberties  of  England.' — Midd.  Ages,  iii.  69,  7a 

^  This  \\'as  directed  against  the  contention  of  the  commons,  insstedtpQi 
in  the  case  of  Suffolk's  dismissal,  that  redress  of  grievances  ought  to  pnoB^ 
supply. 

-  Rot.  Pari.  iii.  232  ;  Midd.  Ages,  iii.  72. 

•  IvOrd  Campl)ell,  Lives  of  the  Chancellorn, 
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ing  out  his  revenge  through  the  medium  of  a  corrupt  seaimt  Parlu 
bench  of  judges  and  a  packed  House  of  Commons.  He 
had  intended,  after  securing  a  Parliament  favourable  to 
his  cause,^  to  seize  the  most  obnoxious  members  of  the 
opposition,  and  send  them  for  trial  before  the  judges 
who  had  already  given  their  opinion  on  the  question  of 
law.  The  discovery  of  this  plot  led  to  the  subsequent  liatiUovery 
revolutionary  proceedings  of  the  fi\e  'Lords  Appellants'  [^"Xtilnifr}- 
in  the  Parliament,  which  with  equal  propriety  has  been  proceedings  i 
termed  the  '  wonder-working '  and  the  '  merciless.'  De-  Appellams,' 
prived,  by  death  or  exile,  of  all  his  favourites,  Richard 
remained  for  nearly  a  year  subservient  to  the  Duke  of  J 

Gloucester's  party  ;  until  taking  advantage  of  the  grow-  | 

ing  disunion  in  their  ranks,  and  of  a  reaction  in  public 
opinion,  he  suddenly  (a.d.  1389)  snatched  the  helm  of 
government  from  their  grasp. 

The  formidable  insurrection  of  the  villeins  in  1381 
had  very  forcibly  called  the  attention  of  the  knights  and 
burgesses,  who  had  hitherto  been  intent  upon  the  main- 
tenance of  their  own  political  libcrtic:,  to  the  growing 
feeling  of  discontent  among  the  agricultural  labourers. 
Forming  probably  a  majority  of  the  whole  nation,  they 
were  not  merely  destitute  of  political  privileges,  but 
harassed  by  vexatious  restrictions  on  the  freedom  of  their 
labour,  and  in  many  cases  were  in  a  state  of  personal 
bondage. 

For  a  long  time  prior  to  the  Conquest,  the  condition  History  of 
of  a  lai^e  number  of  the  ceorls  had  been  gradually     '      '^' 
becoming  more   and  more  depressed.     Although  they  Depression  of 
were  all  freemen,  an  increasing  number  had  lost  the  ^^u^tto'Se 
privil^e  of  commending  themselves  to  whatever  hiaford   Conquest. 
they  pleased,  and  were  unable  to  quit  the  soil  which  they 
cultivated  for  their  own  and  their  lord's  benefit.    There  is 


'  lie  sent  fur  the  sherifTs  and  required  them  to  permit  no  kniglil  or 
bur^esi  to  be  elected  without  the  approbation  of  the  king  nnd  his  council. 
The  sheriffs  refused,  asserting  that  the  commons  would  maintain  their 
Ancient  privilege  of  ticcling  their  own  representatives. — Vit>  Ricardi,  p.  S5. 
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Depression 
continued  after 
the  Conquest : 


OS  an  indirect 
result  of  the 
feudal  system. 


•  VUlein '  a 
generic  term  for 
the  agricultural 
labourer,  both 
free  and  servile. 


no  evidence  that  the  Normans  made  any  change  in  the 
legal  position  of  this  class  of  the  people.     On  the  con- 
trary, the  customary  rights  of  the  agricultural  tenants — 
the  main  body  of  the  people — are  expressly  confirmed 
in  the  laws  attributed  to  William  the  Conqueror :  *  Coloni 
ct  terrarum  exercitores  fwn  vexentiir  ultra  debitum  et 
statntiim   nee  licet  dominis  removere  colonos  a  terns 
dummodo  debita  servitia  persolvant.'  ^     But  the  general 
status   of  all  agricultural   tenants  would   naturally  be 
lowered   under  the  harsh   rule   of  their  new  military 
masters.     The  multitude  of  smaller  or  larger  'manors' 
with  which  the  whole  of  England  appears  covered  in 
the  first  century  after  the  Conquest,  were   not  indeed 
of  Norman  origin,  though  called  by  a  Norman  name. 
But  the  strict  application  of  the  feudal  system  to  all 
kinds   of  land,   which   was  a  result  of  the  Conquest, 
must  have  tended  very  much  to  throw  the  small  landed 
proprietors  under  manorial  lordships.^     The  ceorl  who 
had  previously  been  at  liberty  to  go  where  he  willed, 
would  now  tend  to  the  position  of  ascripttis  glebae;  and 
the  service  which  was  formerly  certain  in  amount  utMild 
now  in  many  cases  be  exacted  at  the  will  of  the  lord. 
But  the  ceorl  did  not  on  that  account  cease  to  be  a 
freeman.   Ceorls  who  had  land  for  the  most  part  retained 
it,  either  as  'libere  tenentes,'  or  as  'socmanni/  rendering 
by  way  of  rent,  fixed  agricultural  services,  exclusivdy  o( 
or  in  conjunction  with,  a  money  payment     The  rest, 
under  the  generic  term  *villani,*  were  the  agricultural 
labourers  whose  wages  were  paid  in  land  carved  out  of 


*  Ang.-Sax.  I^iws,  481,  c  i ;  Leg.  Gul.  Conq.  c.  29. 

-  In  Bracton  (lib.  i.  c.  1 1,  fol.  7)  we  read  :  *  Fuenint  etiam  in 
liberi  homines  qui  libere  tenuerunt  tenementa  sua  per  libera  sctrftia  itlpff 
libcras  consuetuclines,  et  cum  per  potentiores  ejecti  essent,  iumIihimIw 
reversi  rcceperunt  eadem  tenementa  sua  tenenda  in  HU^nagh^  fiuiendo  ii^ 
opera  scrvilia,  sed  certa  ct  nominata :  et  nihilominus  liberie  quia  iiatjki^ 
oJ*€ra  sennlia  non  faciunt  ea  ratione  personarum  sed  ratione  tenementofOK' 
This  is  borne  out  by  Domesday,  ii.  315  :  'Duo  taini  fftwvn;  ibituMt^ 
viliani. ' 
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the  demesne  which  they  cultivated  for  the  lord.  But 
amongst  the  villeins  there  were  various  grades,  of  which 
the  higher,  possessing  larger  holdings,  and  performing 
the  more  honourable  services  of  agriculture,  probably 
approached  very  near  to  the  'socmanni';  while  the  lower, 
such  as  the  '  bordarii,'  '  cotarii,*  and  '  cotsetes,'  with  but 
scanty  allotments,  and  rendering  a  baser  and  less  skilled 
labour^  would  be  liable  in  many  cases  to  become 
gradually  confounded  with  the  *servi'  who,  after  the 
date  of  Domesday,  disappear  as  a  class  distinct  from 
the '  viUani/  ^ 

Glanvil,  writing  in  the  re^n  of  Henry  II.,  speaks  of  Status  of  the 
the  villeins  as  being  absolutely  dependent  upon  their 
lords'  will,  and  destitute  of  any  kind  of  property  what- 
ever.' Applied  to  the  lower  grade  of  villeins — the  repre- 
sentatives of  the  ancient  theows,  the  *servi*  of  Domesday 
—this  description  is  doubtless  quite  accurate ;  but  with 
regaixd  to  the  whole  class  of  agricultural  labourers, 
generically  known  as  villeins,  it  is  inconsistent  with  what 

*  *  For  two  centuries  after  the  Conquest  the  villani  are  to  be  traced  in  the 
possession  of  rights  both  social  and  to  a  certain  extent  political ;  their 
oaths  are  taken  in  tlic  compilation  of  Domesday,  their  representatives 
attend  the  hundred-moot  and  shire-moot  ;  they  are  spoken  of  by  the 
writers  of  the  time  as  a  distinct  order  of  society,  who,  ahhough  despicable 
for  ignorance  and  coarseness,  were  in  possession  of  considerable  comforts, 
and  whose  immunities  from  the  dangers  of  a  warlike  life  compensated  for 
the  somewhat  unreasoning  contempt  with  which  they  were  viewed  by  clerk 
nnd  knight.  During  this  time  the  villein  could  assert  his  rights  against 
ever>'  oppressor  but  his  master  ;  and  even  against  his  master  the  law  gave 
him  a  standing-ground  if  he  could  make  his  complaint  known  to  those 
who  had  the  will  to  maintain  it.  But  there  can  be  little  doubt  that  the 
Norman  knight  practically  declined  to  recognise  the  minute  distinctions  of 
Anglo-Saxon  dependence,  and  that  the  tendency  of  both  law  and  social  habit 
was  to  throw  into  the  class  of  natlvi  or  born  villeins  the  whole  of  the 
population  described  in  Domesday  under  the  heads  of  servi,  bordarii,  and 
villani.  Not  but  that,  if  it  came  to  a  question  of  law,  the  local  witnesses 
might  in  each  case  draw  a  distinction  as  to  the  status  of  the  villein  con- 
cerned ;  the  testimony  of  the  township  or  the  hundred  might  prove  that 
this  man  was  descended  from  a  family  which  had  never  l>een  free,  this  from 
a  bought  slave,  this  from  a  commended  ceorl ;  but  the  law  administered  by 
Norman  jurists  classed  nativi  and  villani  together.'  Stubbs,  Const. 
Hist.  i.  428. 

'  *  Omnia  catella  cujuslibet  nathi  ita  intelliguntur  esse  in  polestate 
<lomini  sui,  quod  propriis  denariis  siiis  versus  dominum  suum  a  villeua^io 
«;<?  redimerc  non  poterit.' — Glanvil,  lib.  v.  c.  5  ;  see  also  Dialog,  de  Scac. 
lib.  i.  c.  II  ;  lib.  ii.  c.  14. 
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we  learn  from  other  historic  sources.    That  villeins  hac 
property,   notwithstanding   the   general    statements  oi 
Bracton  and  other  legal  writers  to  the  contrary,  seems  tc 
be  clearly  proved    Thus,  in  the  chronicle  of  Simeon  d 
Durham,  we  read  (A.D.  1096) :  'Comites,  barones,  vice* 
comites  suos  milites  et  villanos  spoliaverunt  et  regi  non 
modicam  summam  auri  et  aigenti  detulerunt*  *     So  in 
the  '  Dialogus  de  Scaccario,*  among  possible  debtors  to 
the   king  are   enumerated   *  miles,   vel   liber  alius,  vcl 
ascriptitius!  ^    In  Magna  Charta  (sec.  20),  the  'wainage' 
(implements  of  tillage)  of  a  villein  is  specially  excepted 
from   liability  to  seizure  for  a  fine  due  to  the  king. 
Henry  III.,  in  a  writ  issued  in  1225  for  the  collection  of 
a  '  fifteenth,'  excepts  from  assessment  the  arms  which  a 
villein  was  sworn  to  keep  for  service  in  the  local  militia^ 
as  well  as  his  household  utensils,  and  such  of  his  pro> 
visions,  hay,  and  provender  as  were  not  for  sale.^    In 
1232  a  'fortieth'  is  declared  to  have  been  granted bjr 
the  '  archbishops,  bishops,  abbots,  priors,  clergy  holdn^ 
lay  fees  ;  earls,  barons,  freeholders,  and  villdus* *    Fm 
years  later  a  *  thirtieth '  is  declared  to  be  granted  bj 
the  freeholders,  '  pro  se  et  suis  villanis,'  and  a  distinctio 
is  drawn  between  the  villeins  and  the  poor  having  le 
than  forty  pence  '  in  bonis,*  who  are  to  pay  nothing.* 
Change  insigni-       It  seems  clear  that  the  word  'villanus*  had  undergo 
woid^«'viil**^^'     ^  change  of  meaning  between  the  times  when  Domes( 

was  compiled  and  when  Bracton  wrote  under  Heruy 
In  Domesday  the  men  who,  though  performing  base 
vices,  were  still  free,  are  carefully  distinguished  froir 

'  Sim.  Dunelm.  p.  222. 

*  Dial,  de  Scac.  ilb.  ii.  c  13.    The  *  Dialogus  de  Scaccario '  was 
by  Richard,  Bishop  of  Ix)ndon,  Treasurer  of  the  Exchequer  under  He 
son  of  Nigel,  Bishop  of  Ely,  his  predecessor  in  the  office,  and 
nephew  of  Bishop  Roger  of  Salisbury,  the  original  or^ganiier  of  the  x 
tration  of  that  court.     It  contains  '  an  extraordinary  mass  of  inform 
every  important  point  in  the  development  of  constitutional  principle 
the  Great  Charter.'— See  Stubbs,  Select  Chart.  160. 

*  Foedera,  i.  177. 

<  Matt.  Paris,  380  ;  Select  Chart.  351. 

*  Foedera,  i.  232  ;  Select  Chart.  367. 
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'&eni,'  But  both  the  villani  and  scrvi  received,  the  one 
their  wages,  the  other  their  means  of  subsistence,  inland, 
which,  however  it  might  differ  in  quantity, was  still  held  by 
the  same  villein  tenure,  and  for  which  they  rendered  ser- 
vices the  same  in  kind  though  differing  in  extent.  From 
the  status  of  tlie  'servi' — the  lowest  species  of  tciiants-in- 
villeinage^ — the  generic  term  'villein'  seems  gradually 
to  have  acquired  a  lower  sense  and  meaning,  and  came 
at  length  to  denote  the  condition  of  personal  servitude.^  The  majority  ^ 
The  great  mass  of  the  villeins,  however,  were  still  freemen,  javiir  ""' 
though  subject  to  services  of  a  base  or  servile  character.  The  'servi'  of 
The  word  '  servus '  disappeared  as  the  name  of  a  class,  J^^?^^  by 
but  villeins,  in  the  lower  sense  of  the  tenn,  are  generally  tiie  '^er 
specifically  described  as  'nativi' — villeins  by  birth,  not 
merely  by  tenure, — or  by  the  addition  of  the  word 
'  servus  '  after  '  villanus.'  The  double  signification  of  the 
word  is  evident  from  the  returns  in  the  Hundred  Rolls 
Xump.  Edward  I.),  where,  in  certain  cases,  it  is  specially 
stated  'villani  sunt  servi"  or  'nativi;'^  while,  on  the 
other  hand,  in  the  decisions  of  the  Curia  Regis  of  the 
same  period,  the  word  'villanus'  is  used  to  designate 
the  state  of  personal  serfdom/^  Wc  are  expressly  told 
by  Bracton  {Ump.  Hen.  HI.),  that  a  freeman  might 
hold  tenements  in  villeinage,  in  which  case  his  personal 
liberty  existed  along  with  the  burthens  of  territorial 
servitude.'     He   distinguishes   two  kinds   of  villeinage, 


by  ihe  Uler  Uwycr;.'    Stublii,  Const.  Hisl,  i    ._ 

^  Rou  Himd.  324:  'Tcnenles  in  nlletiBgio  sunt  nalivi  (le  sanguine  sua  ;' 
337,  *  tenenlei  in  villenngio  sunt  ila  servi  ct  nativi  quod  non  possunl  mari- 
late  Gliu  was  sine  liceniiailomini ;'  339,  'sunt  servi  et  Tillanidesaneuine 
coo  ;'  81J,  '  De  Nativis,  Robertus  NorM-es  tenet  muun  virgatara  in  /«« 
^leaagio  et  reddii  per  uinam  ii  s.  li  denar'  et  debet  operaii  per  toliim 
Uknnm  et  talliari,  et  redimet  pneros  suos  od  voluntatem  domini.' 

*  Flacit.  Abbrev.  p.  35  :  '  tt  dicunt  quod  villanus  est  quia  ipie  debet 
BTBre  el  meieiv  el  ausiliiim  ilars  per  consueliiiiincm  et  cjuod  non  jxitest  sine 
liccnti.i  !.'■'-  ■■■•  ■•■■'-■  ■■  i-.\'..  :,■.-:  /,".  Li"i  ■  ■  II.  1  ni.  .  in-Ji-vi'diril  se  esse 
villnnti.-  ■'  .      '        '■    ■  ■  '    .  -f  i''"^'^H''' ** 

djtndo  mercbelum  pro  hhabus  suls  mantandis.' 

'  Bracton,  L  ii,  c,  8  ;  iv.  c.  18 ;  sec  also  Placil.  Abbrev.  29  Edvr.  HI. 
fh  243  :  '  Tenuis  in  villenaEio  non  facit  liberum  haminem  villaoum.' 


{ 
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Viiiein-sokemen  socage  and  pure.    The  '  villani  socmanni  *  were  bound 
leins.  ^^  ^  to  fixed  services,  but  while  they  could  not,  so  long  as 

they  performed  the  service  due,  be  removed  from  their 
land  against  their  will,  they  could  at  any  time  voluntarily 
leave  it.    They  had  no  power,  however,  any  more  than 
the  tenant  in  pure  villeinage,  to  confer  on  another  any 
right  or  interest  in  the  land  occupied ;  they  could  only 
by  a  bargain  with  the  lord  surrender  it  to  him  or  his 
steward,  so  that  it  might  be  let  out  afresh  to  the  person 
in  whose  favour  it  had  been  relinquished.*     The  *pure' 
villein,  on  the  contrary,  according  to  Bracton,  might  be 
subjected  to  unlimited  services  and  burthens,  '  nee  scire 
debeat  sero  quid  facere  debeat  in  crastino, — ^talliari  potest 
ad  plus  vel  minus.'     He  had  not  the  smallest  right  in 
the  land  which  he  cultivated,  and  was  in  the  strongest 
sense  of  the  word  a  predial  serf    The  'villani  socmanni' 
seem  to  have  consisted  chiefly  of  those  who  were  *  tenants 
of  the  king  s  demesnes,'  but  there  is  very  strong  evidence 
that  at  the  beginning  of  the  thirteenth  century  the 
majority  of  the  agricultural  tenants  of  ordinary  manors^ 
though  subject  to  many  vexatious  conditions,  were  free- 
men, and  that  only  those  specially  denominated  *  nativi ' 
were  *  pure '  villeins — that  is,  in  actual  serfdom  or  slavery.' 


*  Bracton,  ii.  8. 

-  See  especially  *  Domesday  of  St.  Paul's,*  of  the  year  1222,  edited  fcr 
the  Camden  Society  by  the  late  Archdeacon  Hale.  *  Tenants  of  foar  nob 
or  orders,'  remarks  the  Archdeacon, '  occupied  the  manors  of  St  Paul's  at  the 
lime  of  the  Exchequer  (Domesday)  Survey— Villani,  Bordarii,  Cotaii^ 
Servi.     In  the  Domesday  of  1222  only  one  of  these  distinctive  names  is 


operationem,'  i.^.,  exclusively  by  the  tenancy  ot  labour],  and  the  NatiTi 
.  .  Though  there  were  *  Servi'  on  every  manor  in  the  earlier  tiiiies»  »• 
distinct  mention  is  made  of  this  class  on  any  of  the  manors  in  l2St 
though  probably  the  persons  described  as  *  nativi  a  prindpio  *  bduiyt 
to  it.  The  ordinary  predial  services  rec|uired  from  the  Tenantes  «r 
Villani  were  not  required  to  be  performed  in  person  ;  and  whether  ia  tbc 
manor  or  without  it  the  Villanus  was  not  in  l^al  language  "sub  poten- 
tate domini."  Not  so  the  Nativus;  wherever  he  was  dwelling  he  was  \» 
lord's  property,  and  must  return  to  his  manor  or  be  pursued  as  a  Ingitift 
slave. — (Bracton,  1.  i,  c.  6,  10.)  Under  the  manorial  system  all  tbe 
tenants  performed  predial  services,  but  the  higher  was  the  rank  of  the 
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It  is  important  to  bear  in  mind  that  manorial  pro-  ^*^*^'*°*^ 
perty  differed  in  many  respects  from  the  modem  landed  ancient  manor 
estate.    '  It  was  not  a  breadth  of  land  which  the  lord  ^^}^  ™^«™ 

landed  estate. 

might  cultivate  or  not  as  he  pleased,  suffer  it  to  be  in- 
habited or  reduce  it  to  solitude  and  waste ;  but  it  was  a 
dominion  or  empire,  within  which  the  lord  was  superior 
over  subjects  of  different  ranks,  his  power  over  thein  not 
being  absolute  btU  limited  by  law  and  custom.  The 
demesne,  the  assised,^  and  the  waste  lands  were  his ;  but 
the  usufruct  of  the  assised  land  belonged,  on  conditions, 
to  the  tenants,  and  the  waste  lands  were  not  so  entirely 
his  that  he  could  exclude  the  tenants  from  the  use  of 
them.'' 

The  natural  tendency  of  the  customary  law  by  which  Tendency  in  the 

•  1   ^   J  ^  J  _^   •   ^  manor  towards 

each  manor  was  regelated  was  towards  certamty ;  cer-  ceruinty  of 

tainty  of  services,  certainty  of  tenure.    Accordingly  we  tenure  and 

find  in  the  Hundred  Rolls  and  other  land  registers  of  the 

thirteenth  century,  exact  specifications  of  the  services  due 

from  the  various  denominations  of  tenants ;  and  even 

those  villeins  who  are  entered  as  liable  to  be  talliaged 

at  the  will  of  the  lord,  have  their  agricultural  services 

accurately  determined  both  in  kind  and  extent.     There 

was    another    circumstance    which   favourably   affected 

the  condition  of  the  agricultural  population.     A  money  Early  establish- 

j.^i  J.  11.        -I'j     ment  ofa  money 

economy,  as  opposed  to  the  mediaeval  barter  m  kmd,  economy  in 
was  established  in  England  at  a  much  earlier  period,  and  England. 
far  more  extensively  than  in  the  great  inland  countries 


tenant  the  fewer  services  were  due.* — Introduct.  pp.  21,  23,  26.  *  I  sus- 
pect,* says  Hallam,  *that  we  go  a  great  deal  too  far  in  setting  down 
the  descendants  of  these  ceorls — that  is,  the  whole  Anglo-Saxon  popu- 
lation, except  thanes  and  burgesses,  as  almost  universally  to  be  accounted 
such  villeins  as  we  read  of  in  our  law-books,  or  in  concluding  that 
the  cultivators  of  the  land,  even  in  the  13th  century,  were  wholly,  or 
at  least  generally,  servile.  It  is  not  only  evident  that  small  freeholders 
were  always  numerous,  but  we  are  perhaps  greatly  deceived  in  fancying 
that  the  occupiers  of  villein  tenements  were  usually  villeins.' — Midd.  Ages, 
iii.  261. 

*  .^j/jja/ lands = parts  of  the  demesne  granted  out  to  tenants  subsequently 
to  Uie  original  formation  of  the  manor. 

'  Hale,  Domesday  of  St.  Paul*s,  Introduce  32. 
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Rise  of  the  class 
of  free  labourers. 


Transmutation 
of  villein-tenure 
into  copyhold. 


Gradual  eman- 
cipation of  the 
'nativi.* 


of  the  European  continent^  The  lords  of  manors 
found  it  more  profitable  and  convenient  to  receive 
money  payments  in  lieu  of  the  ancient  predial  services, 
and  the  tenants  were  very  willing  by  such  payments 
to  relieve  themselves  from  the  burthen  of  personal  per- 
formance of  the  services.  This  change  was  gradually 
carried  out  between  the  end  of  the  thirteenth  and  the 
middle  of  the  fifteenth  centuries.  In  this  way  a  numerous 
class  of  free  labourers  arose^  and  the  lords  of  manors 
passed  into  the  condition  of  the  landlord  of  modem  times^ 
who  must  hire,  but  cannot  command,  labour. 

The  first  to  profit  by  this  change  were  the  higher 
classes  of  villeins,  who  gradually,  by  force  of  custom, 
developed  from  mere  tenants-at-will  into  customaiy 
freeholders  and  copyholders,  with  inheritable  estates 
in  their  lands  subject  to  fixed  services.^  The  lowest 
class,  the  'nativi,'  still  continued  for  a  long  time  ia 
a  state  of  transition,  their  birth  state  of  slavciy 
presenting  an  almost  insuperable  bar  to  emandpatioii 
otherwise  than  by  the  free  will  of  their  lords,  so  \aog 
as  they  continued  on  the  manors  to  which  they  veie 
attached.  Their  ultimate  emancipation  was  due  partly 
to  voluntary  manumission,  which  the  clergy  perststentty 
urged  upon  the  lords,  partly  to  the  humane  presumptioas 
of  the  law  in  favour  of  liberty,  but  mainly  to  the  efforts 
of  the  slaves  themselves,  who  being  in  bondage  only 
relatively  to  their  masters,  but  free  as  to  all  the  wodd 
besides,  practically  escaped  from  senatude  by  flight  t0 
distant  counties,  or  sought  the  shelter  of  some  dtyor 
borough  within  whose  hospitable  walls  unmolested  foi- 
dence  for  a  year  and  a  day  rendered  them  for  cier 
freemen. 


^  Nasse,  Agricultural  Community  of  the  Middle  Ages  (tmiilatal  If 
OuvTy\  p.  67. 

>  The  remarkable  transmutation  of  villein  tenure  into  copyhold  bcgaiil 
least  as  early  as  the  time  of  Henry  III.,  and  was  completely  cttxieiflrt 
before  the  reign  of  Edward  IV.,  when  the  judges  pennitted  the  uipyhbHhr 
to  bring  an  action  of  trespass  against  his  lord  tor  dispossesd^ 


I 


[ffm.]  Growth  of  Parliament. 

The  dreadful  pestilence  of  134S,  by  greatly  reducing 
tiie  number  of  the  new  class  of  hired  labourers,  nearly 
'doubled  the  value  of  their  labour, — to  the  great  loss  of 
^thosc  landed  proprietors  who  had  commuted  the  predial 
(Services  of  their  tenants.  The  landlords,  with  an  utter 
^disret^ard  of  the  rights  of  the  labourers,  had  recourse  to 
jflie  statute  of  1349,'  and  to  a  series  of  similar  statutes 
sbctwecn  that  year  and  1368,  by  which  every  able-bodied 
pian.  not  living  of  his  own  nor  by  any  trade,  was  com- 
;|>elled  to  hire  himself  to  any  master  who  should  demand 
ibis  services,  at  such  wages  as  were  paid  three  years 
arcviously,  or  for  some  time  preceding.  These  statutes, 
■rhilst  failing  in  the  object  which  they  had  in  view,  as 
appears  by  the  frequent  complaints  of  the  commons  Disconreni 
^t  they  were  not  kept,  greatly  increased  the  general  •''ep<^°' 

tUiscontent  of  the  peasantry.'     In  a  great  many  manors 
■t  this  period  the  ancient  services  still  remained  due, 
t   the  villeins,  lured  by  the  prospect  of  high  wages  ^ 

patient  of  the  burthens  of  predial  service,  and  animated 
!ly  the  general  democratic  spirit  which  the  progress  in 
mowledge  and  refinement  had  excited  throughout 
Europe,  began  to  confederate  for  the  purpose  of  resist- 
ig  their  lords.  A  statute  of  the  first  year  of  Richard  1 1., 


1st  thnwEhout.  , ,  . 

■T  tux  ciHidition.     ImpruoDTneDt  and  branding  on  the  forehead  witn  & 

HMi  was  the  Io(  of  ihe  fugitive  serviat,  alihongh  he  had  never  coatenttd 

ler  into  the  service  of  his  lord,  and  had  been  compelled  to  do  so  for 

s  less  than  he  wu  justly  entitled  to  receive.     Even  "artificers  and 

e  of  mysleries  "  were  liable  to  be  prmid  \,j  the  lord  to  get  in  his 

It  (13  Kicb.  IL  c  3},  and  if  a  poor  labourer's  utunairied  daughter  of 

en  or  twenty  yeais  of  age,  had  been  "required  to  serve  "any  master, 

1st,  under  the  statutory  provisions,  either  have  gone  into  the  service, 

t  been  committed  to  gaol  for  refusing.     No  child  could  be  appren- 

)  any  useful  craft,  uidess  its  parents  were  owners  of  land  yielding  a 

amount  of  yearly  rent,  and  the  compulsory  service,  such  as  has  beeii 

ed,  paid  for  by  a  lale  of  wages  below  the  just  level  would  be  a  pet- 

anse  why  servants  should  have  endeavoured  to  free  themselves  from 

iMlage,  and  why  the  "valiant  beggars"  of  whom  we  read,  should 

greatly  increased  throughout  the  country.' — Pauperism  and  the  Poor 

163. 

T  1 
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'  To  inquire  of  and  punish  villeins/  recites  that '  villeins 
and  tenants  of  land  in  villeinage,  had  withdrawn  their 
customs  and  services  from  their  lords,  having  attached 
themselves  to  other  persons  who  maintained  and  abetted 
them;  and  under  colour  of  exemplifications  from 
Domesday  of  the  manors  and  villes  in  which  they  dwdt, 
and  by  wrong  interpretation  of  those  exemplificationa^ 
claimed  to  be  quit  and  dischai^d  of  all  manner  of 
service,  either  of  their  body  or  of  their  lands,  and  would 
suffer  no  distress  or  other  course  of  justice  to  be  taken 
against  them ;  the  villeins  aiding  their  maintsuners  fay 
threatening  the  officers  of  their  lord^  with  peril  to  life 
and  limb,  as  well  as  by  open  assemblies  and  by  con- 
federacies to  support  each  other.' ^  It  has  been  sug- 
gested, with  much  probability,  that  about  this  period  the 
lords  of  manors  who  had  commuted  the  services  of 
their  tenants,  attempted  to  reimpose  the  old  predial 
burthens,^  and  that  this,  in  conjunction  with  the  unjust 
poll-tax  of  twelve  pence  a  head  exacted  from  rich  and  poor 
alike,  was  the  exciting  cause  of  the  formidable  insurrec- 
tion of  1381,  in  which  all  classes  of  the  villeins— free 
lunuiuUof  the  and  slave— made  common  cause.  The  actual  demands 
insurgent  vil-       ^f  ^j^^  insufcfents  were  evidently  framed  so  as  to  include 

Icms  in  130 1.  ^  ' 

the  grievances  of  the  free  agricultural  labourers  as  wdl 
as  of  the  *  nativi/  They  comprised  (i)  the  abolition  of 
slavcr>^ ;  (2)  a  fixed  rent  of  fourpence  the  acre  on  lands 
instead  of  the  predial  services  due  by  villeinage ;  and  (3) 
freedom  of  commerce  in  market  towns  without  toll  or 
impost. 
Reaction  after  The  immediate  effect  of  the  violence  of  the  democratic 
onssT"^^*"^"    party  was  to  create  a  reaction  of  stem  repression.    The 

general  charter  of  manumission  extorted  from  Richard 
by  the  rioters,  was  annulled  by  royal  proclamation  and 


>  I  Ric.  II.  c.  6. 

*  Thorold   Rogers,   History  of  Agriculture    and   Prices  in  Engbidi 
A.D.  1259-1400. 
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by  statute,  both  Houses  of  Parliament  unanimously  re- 
fusing to  accept  the  king's  suggestion  to  entirely  abolish 
the  state  of  bondage,  and  affirming,  in  the  exaggerated 
language  of  panic,  that  they  would  never  consent  to 
such  a  measure  even  '  to  save  themselves  from  perishing 
all  together  in  one  day.'^  But  the  insurrection  was  Deca^nd  «lti- 
really  the  turning-point  in  the  history  of  predial  servi-  nfTmiinirr^ 
tude.  When  the  panic  had  passed  away,  the  process  of 
decay,  which  had  b^[un  in  the  previous  century,  pro- 
ceeded at  an  accelerated  pace,  and  was  consummated  by 
the  Wars  of  the  Roses,  which  weakened  the  authority 
of  the  lords  over  all  classes  of  their  tenants,  and  enabled 
tiie  latter  in  the  midst  of  the  political  confusion  to  make 
good  their  independence.  In  a  few  exceptional  instances 
the  state  of  servitude  lingered  on  till  the  commencement 
of  the  seventeenth  century,  when  it  became  extinct 
without  any  legislative  abolition.' 

II.  1389K1397.-   During  this  period  of  nearly  eight  Saona^iod: 
years,  comparative  harmony  subsisted  between  Richard  ^"^-'w-w;- 

*  Rot.  Pari.  iii.  lOO. 

*  The  last  case  in  which  \illeinage  was  pleaded  was  that  of  Pigg  v.  CaUy 
(Noy,  R.  27),  in  the  15th  of  James  I.    The  plaintiff,  Pigg,  sued  the  defend- 
ant in  trespass  for  taking  his  horse.     The  defendant  pleaded  that  he  was 
seised  of  the  manor  of  D.,  to  which  Pigg  was  a  villein  regardant,  and  that  de- 
fendant and  those  seised  of  the  said  manor  had  been  seised  of  the  plaintiff 
and  his  ancestors.    The  plaintiff  replied  that  he  was  free,  and  this  issue  was 
found  in  his  favour.     Since  the  extinction  of  villeinage,  no  form  of  slavery 
in  ElngUmd  has  been  recognized  by  la\T.     But  in  the  Colonies  it  was  legal- 
t*cd  by  statutes  10  Will.  III.  c  26,  5  Geo.  II.  c.  7,  and  32  Geo.  II.  c.  31 ; 
and  the  status  of  a  colonial  slave  in  England  long  continued  doubtful     As 
early  as  Qiieen  Anne's  reign,  Lord  Chief  Justice  Holt  expressed  an  opinion 
ihai  *as  soon  as  a  negro  comes  into  England  he  becomes  free,'  and  Mr. 
Justice    Powell   also  declared  that,  *the  law  takes  no  notice  of  a  negro' 
(2   Salk.  666)  ;  but  the  first  express  adjudication  on  the  subject  was  not 
giren  till  1 772,  when  Lord  Mansfield,  in  the  celebrated  case  of  the  negro 
Summersett,  pronounced  the  decision  of  the  Court  of  King's  Bench  that 
slavery  in  England  is  illegal,  and  that  the  negro  must  be  set  free.     (State 
Trials,  xx.  i ;  Broom,  Const.  I^w,  65-119.)     Four  years  later,  in  the  case 
of  the   negro  Knight,  the  Court  of  Session  of  Scotland  declared  the  un- 
lawfulness of  negro  slavery  in  that  country  (Morison,  I)itt.  of  Decisions, 
iii.  14545)'     It  was  not  however  till   1799  that  the  colliers  and  salteis  of 
Scotland,   who,  by  force  of  a  comparatively  modern  custom  wliich    had 
grown  into  recognition  since  the  extinction  of  the  ancient  feudal  villeinage, 
had    been   reduced  to   a  state  of  serfdom,   were  declared  absolutely  free 
by  Statute  39  Geo.  HI.  c.  56.     Seven  years  later  the  Slave  Trade  was  pro- 
hibited ;  and  on  the  1st  of  August,  1834,  colonial  slavery  itself  was  abolished. 
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'^ppu*^^^  and  his  Parliament  The  events  of  the  eailier  part  of 
^^udand  his  his  re^  had  taught  the  king  discretion,  or  father  db- 
^"^■^'^"^^        simulation ;  and  the  return  of  John  of  Gaim^  who  had 

been  absent  during  the  late  revolntionaiy  pfooeedimi 

prosecuting  his  daim  to  the  throne  of  Castile^  served  to 

}.,,  keep  his  brother  of  Gloucester  in  cheeky  and  txaduak 

«^'  a  mitigating  influence  over  the  exdted  paasioiis  of  aft 

parties.  A  revulsion  of  popular  feelings  somewhat  nndhr^ 

to  that  which  in  later  times  brought  about  the 

tion  of  Charles  11^*  seems  to  have  set  in ;  and  the 

liament  during  this  period  proved  complaisant  and 

Dmskm  among  obsequious.     The  popular  leaders  am<»ig  the  oMm 

thekading        were  moreover  divided  by  personal  jealousies^  and  tins 

^  ^  the  commons  lacked  the  powerful  support  which  dMjrhadl 

hitherto  received  The  Parliament  refrained  fixim  inlep*- 
faring  with  the  king's  household  expenses,  and  icpeiM 
the  statute  by  which  Edward  IL  had  been  depend;^ 
but  they  continued  the  practice  of  making  conditinwi 
grants,  to  be  levied  only  in  case  of  an  expedition  a^anut 
the  enemy,  and  on  account  of  the  non-fulfilment  of  this 
condition,  several  subsidies  were  remitted  by  prodama- 
tion.  The  king  on  his  side  bdiaved  with  unusul 
courtesy.  In  1 390,  he  ordered  the  chancellor,  treasurer, 
and  other  members  of  his  council,  to  resign  their  (rfSoes 
in  Parliament,  and  submit  themselves  to  its  judgment 
in  case  any  charge  should  be  brought  against  them» 
After  a  day's  deliberation  the  commons  declared,  in  fiiB 
Parliament,  that  nothing  amiss  had  been  found  in  the 
conduct  of  the  ministers,  who  were  consequently  restoted 
to  their  former  positions.* 

Prosecution  of  ^^  ^^^"  however  as  Richard,  having  secured  tt 
Haxey.  alliance  with  the  royal  family  of  France,  and  peroeivnc 

the  disunion  which  existed  among  his  principal  nobOity, 
fancied  himself  secure  upon  his  throne,  he  ventured  once 
more  to  indulge  his  naturally  arbitrary  and  tyrannical 

— 

>  Rot.  Pari  iil  286.  *  JM.  p.  S5& 
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disposition.     His  first  'open  defiance  of  Parliament  and 
declaration  of  arbitrary  power,"  was  the  prosecution  in 
1397  of  Sir  Thomas  Haxey,  a  priest  and  a  member  of 
the  Lower  House,  who  had  introduced  a  bill  for  the  regu- 
lation of  the  king's  household,  and  complaining  of  the 
excessive  charges  arising  from  the  multitude  of  bishops 
and  ladies  who  were  there  maintained  at  the  king's  cost- 
Richard   sent  for  the  lords,  who  were  considering  the 
bill,  declared  it  to  be  an  invasion  of  his  prerogative,  and  ' 
ordered  the  Duke  of   Lancaster  to  demand  from  the 
commons  the  name  of  the  person  who  had  introduced 
it      This  request  the   commons,   with  many  humble 
apologies,  complied  with;  and  being  intimidated  by  the 
king  and  unsupported  in  this  instance  by  the  nobility, 
they  immediately  passed  an  ex  post  facto  law,  declaring 
it  treason  for  any  person  to  move  Parliament  to  remedy 
anything   appertaining   to   the   king's   person,    rule,   or 
royalt>'.     Two  da>'s  after,  under  this  law,   Haxey  was 
condemned,  on  his  own  confession,  to  suffer  the  punish- 
r   mcnt  of  a   traitor.'     This  violent   proceeding  was  un- 
I  doubtedly  (to  quote  the.words  used  in  Henry  IV. 's  first 
L  Parliament,  when  the  judgment  was  reversed   in  both 
Houses),  'en  an^antissement  des  custumes  de  la  com- 
mune, en  contrc  droit  et  la  course  quel  avoit  esti^  devant 
en  Parlement.'^     Since   the    soth   of  Edward  III.,  the 
right  of  the  commons  to  a  control  over  public  expendi- 
ture as  well  as  to  freedom  of  speech  in  Parliament,  had 
been  established  by  its  frequent  and  effective  exercise.       Third Pmod: 
111.    1397-1399.      The   prosecution    of    Haxey  was  *■".  i3?7-'J99. 
quickly  followed  up  by  the  execution  of  the  king's  long-  surtsofRichanl. 
cherished   project   of    revenge,   the 'first    step   towards 
which  was  the  seizure  of  the  Duke  of  Gloucester  and  the 
'Earls  of  Warwick  and  Arundel   (three  out  of  the  five 
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lenriiityof        'Lords  Appellants '>    The  conduct  of  the  PaiVamcnt 
^**'^^*'"*^        was  so  servile  as  to  render  probable  the  statement  of  Ae 

anonymous  author  of  a  life  of  Richard  11/  that  .it 
was  surrounded  by  the  king^s  troops^  and  thus  coeitsd 
into  compliance  with  his  wishes.    Notmthstanding  the 
general  and  special  pardons  formerly  granted,  the  Doke    \ 
of  Gloucester,  who  had  been  sent  to  Calais  and  tiKse    i 
murdered,  was  attunted  after  his  death,  the  Ead  ef 
Arundel  was  beheaded,  his  brother  the  Archbishop  of    ; 
Canterbury,  deposed   and  banished,   and   the  Loidi  \ 
Warwick  and  Cobham  sent  beyond  sea.    The  proceed^   j 
ings  of  Parliament  in  the  tenth  and  eleventh  yean  of  j 
the  reign  were  annulled.    The  answers  of  the  judgesto    i 
the  questions  put  by  the  king  at  Nottingham,  whidi  had 
been  punished  by  death  and  exile,  were  declared  to  be 
just  and  l^aL*    An  attempt  was  also  made  to  bind 
future  Parliaments  by  enacting  that  every  judlgmeal^ 
ordinance,  and  declaration,  made  in  the  present  Ftf* 
liament,  should  in  all  time  to  come  have  the  full  focce  of 
statutes,  and  that  any  man  who  should  attempt  to  repeal 
or  overturn  them  should  suffer  the  penalty  of  treason.' 
The  commons  then   set  the   dangerous  precedent  of 
Grant  to  Rich-    granting  the  king'  a  tax  (upon  wool  and  hides)  for  the 
to  lifer  "^""^^^  term  of  his  life.    The  concluding  act  of  the  sessiott 

proved  the  most  disastrous  of  all  to  constitutional 
liberty.  It  had  been  the  custom  to  dismiss  the  membeff 
as  soon  as  ever  public  business  would  permit,  and  to 
Appointment  of  appoint  a  committee  to  hear  and  determine  such  pedtioos 
eighteen  com-  ^s  had  not  been  answered  during  the  sitting  of  Par- 
liament. Accordingly,  a  committee  of  twelve  peers  and 
six  commoners  was  appointed  to  sit  after  the  dissolutioa 
of  Parliament.    It  is  evident  that  no  further  power  vai 

1  Vita  Ricardi  (ed.  Heame),  133.  There  is  reason  to  beUeve  tlMt  Hu^*^ 
liament  was  also  packed.  Otterboume  (p.  191)  says  that  tlie  iai^i* 
returned  were  elected  '  per  communitatem,  nt  mos  czigity  scd  per  Rp* 
voluntatem.* 

^  Hallam,  Midd.  Ages,  iii.  77. 

»  Rot.  Pari  iii.  353-35^ 
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intended  by  Parliament  to  be  del^ated  to  these  eighteen 

commissioners  than  such  as  had  been  conferred  upon 

previous  occasions.    But  the  words  of  their  appointment 

were  of  somewhat  indefinite  scope,  under  colour  of  which 

the  committee  usurped  the  complete  rights  of  the  legis-  who  usurp  the 

lature,  and  exercised  all  the  powers  and  functions  of  a  Lament. 

full  Parliament^ 

The  obscure  quarrel  between  the  Dukes  of  Here-  Quarrel  and 
ford  and  Norfolk  (the  two  remaining  'Lords  Appel-  Hw^Mand 
lants')    gave  Richard  an  excuse  for  banishing  them  Norfolk* 
both.      The    king    was     now    triumphant    over    all 
his  enemies.    The  grant  of  a  revenue  for  life  relieved 
him  from  the  necessity  of  summoning  a  Parliament. 
The  committee  of  eighteen  issued  ordinances  at  the  Triumph  of  the 
king^s  will,  and  decreed  the  penalties  of  treason  against      ^^' 
all  who  should  disobey  them  ;  and  a  former  declaration 
tA  the  two  Houses,  that  the  king's  prerogative  was  as 
h^h  and  unimpaired  as  that  of  any  of  his  predecessors,* 
was  now  construed  as  giving  him  the  power  to  dispense 
with  such  statutes  as  controlled  it.   The  career  of  tyranny 
and  extortion  upon  which  Richard  had  entered,  alienated 
all  classes  of  the  nation,  and  speedily  led  to  his  depo- 
sition.   The  time  had  now  come  of  which  the  Parliament  His  deposition. 
had  warned  the  king  in  1386,  when  it  became  '  lawful  for 
his  people,  by  their  full  and  free  assent  and  consent,  to 
depose  the  king  from  his  throne,  and  in  his  stead  to 
establish  some  other  of  the  royal  race  upon  the  same.*  ^ 


*  Rot.  Pari.  iii.  369,  372, 385.  Among  the  charges  brought  against  Richard 
prior  to  his  deposition,  he  was  accused  of  having  falsified  the  parliament  roll  so 
xs  to  make  it  appear  that  the  commissioners  had  received  unlimited  powers. 
After  reciting  their  appointment  *  ad  terminandum,  dissoluto  parliamento, 
certas  petitiones  in  efxlem  parliamento  porrectas  pro  tunc  minime  expeditas,' 
the  impeachment  continues  :  '  Cujus  concessionis  colore  personae  sic  de- 
putatae  processerunt  ad  alia  generaliter  parliamentum  illud  tangentia ;  et 
iioc  de  voluntate  regis  ;  in  derogationcm  status  jTarliamenti,  et  in  magnum 
incommodum  totius  regni  et  pemiciosum  exemplum.  Et  ut  super  factis 
eonim  hujusmodi  aliquem  colorem  et  auctoritatem  viderentur  habere,  rex 
fecit  rotulos  parliamenti  pro  voto  suo  mutari  ct  dcleri,  contra  efTcclum  con- 
cessionis praedictae. — Ibid.  p.  418. 

=«  Rot.  Pari.  14  Ric.  II.  279. 

3  Pari.  Hist.  i.  186. 
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In  the  solemn  exercise  of  the  greatest  of  its  powers. 
Parliament  was  careful  to  observe  every  formality  and 
precaution  which  the  constitutional  lawyers  of  that  day 
could  suggest.  But  although  Richard  was  induced  to 
resign  the  crown,  and  Henry  of  Lancaster  laid  claim  to 
it,  the  deposition,  the  vacancy  of  the  throne,  and  the 
subsequent  election  of  Henry,  are  each  recorded  in  the 
most  distinct  terms  in  the  official  entry  on  the  rolls  of 
Parliament^ 


'  After  reciting  Richard's  resignation  of  the  crown,  the  crimes  of  wbich 
he  had  been  guilty,  and  hisgenml  unfitness  to  be  king,  the  formula  of  de- 
position runs  :  '  Propter  praemissa,  et  eorum  praetextu,  ab  omni  dignitaleet 
honore  regiis,  si  quid  dignitatis  et  honoris  hujusmodi  in  eo  remanserit, 
merito  deponendum  pronundamus,  decemimus,  et  dedaramus,  et  etiaB 
simili  cautela  deponimus.*  The  throne  is  then  declared  vacant :  'ut  coo> 
stabat  de  praemissis,  et  eorum  occasione,  regnum  Angliae,  cum  pertincstSs 
suis,  vacare.'  Finally  the  crown  is  granted  to  Hemy  :  '  concessenint  tnt* 
nimiter  ut  Dux  praefatus  super  eos  regnaret' — Walsingham,  ii.  254-33& 


CHAPTER  IX. 

PARLIAMENT  UNDER  THE  LANCASTRIAN  AND 

YORKIST  KINGS. 

AD.   1399 — 1485. 

(Henry  IV.,  Henry  V.,  Heniy  VI.,  Edward  IV.,  Edward  V., 

Richard  IIL) 

Under  the  Lancastrian  kings  the  Parliament  was  The  Lancastrian 
ccupied  rather  in  the  consolidation  and  regulation  of  hs  Jharacteris- 
lie  results  of  former  contests  with  the  crown  than  in  the  ^^^ 
cquisition  of  any  new  fundamental  rights.  The  com- 
lons  continued  to  exercise,  with  but  slight  opposition, 
he  main  rights  which  they  had  established  during  the 
4th  century, — voting  taxes,  appropriating  the  supplies 
rhich  they  made  dependent  upon  the  redress  of  gricv- 
nces,  examining  public  accounts,  controlling  the  internal 
dministration,  sharing  in  legislation,  and  intervening  in 
uestions  of  war  and  peace,  and  in  all  important  business 
Dreign  and  domestic.  But  the  chief  characteristic  of  the 
period  was  the  settlement  of  the  internal  constitution  of 
Parliament,  and  the  establishment  of  its  principal  forms 
'f  procedure  and  most  essential  privileges.^  During  the 
ittcr  half  of  the  15th  century,  the  House  of  Commons 
ecame  much  less  independent  than  it  had  been  under 
;dward  III.,   Richard   II.,  or  Henry  IV.     The  wars  of 

*  *C'est  unc  c'poquc  plus  remarquable  par  certains  perfectionnements 
ins  les  ressorts  du  gouvemement  parlementaire,  que  par  la  conquete  de 
-ands  droits  et  par  la  formation  d'institutions  fondamentales. ' — Guizot, 
list,  du  Gouv.  Keprcs.  ii.  413. 
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the  Roses  in  the  first  place  enhanced  the  power  of  the 
nobles  at  the  expense  of  the  commons,  who  proved  in- 
variably ready  to  give  a  parliamentary  sanction  to  the 
claims  of  a  victorious  military  leader  ;  and,  finally,  by 
almost  annihilating  the  ancient  nobility,  left  the  lower 
House  to  face  unaided  the  augmented  power  of  the 
crown.  But  the  growing  importance  of  the  popular  as- 
sembly is  proved  by  the  attempts  which  were  now  sys- 
tematically made  by  the  crown  and  the  nobility,  to 
influence  the  elections  in  boroughs  as  well  as  in  counties. 
A  seat  in  the  House  of  Commons,  even  as  the  repres«ita- 
tive  of  a  borough  constituency,  became  an  object  of  am- 
bition ^to  the  members  of  what  would  now  be  termed 
county  families,  and  the  higher  social  status  to  whidi 
the  burgesses  had  attained  is  marked  by  the  fact,  to 
which  Hallam  calls  attention,  that  in  the  reign  of 
Edward  IV.,  and  not  before,  they  received  the  addidoo 
of  'esquire'  in  the  returns  made  by  the  sheriffs.' 

Instances  of  illegal  taxation  are  very  rare  under  the 
Lancastrian  kings.  Under  Richard  II.  the  system  of 
forced  loans,  of  which  we  find  the  commons  complainiflg 
for  the  first  time  in  the  2nd  year  of  his  reign,'  had  been 
very  extensively  made  use  of,  but  the  Lancastrian  kings 
seldom  had  recourse  to  this  means  of  filling  their  coffeia. 
In  1400,  Henry  IV.  appears  to  have  obtained  an  aid  finom 
a  great  council,  but  they  did  not  pretend  to  charge  any 
besides  themselves.^    There  is  also  an  instance  during 


^  Midd.  Ages,  iii.  119.  The  importance  attached  to  a  seat  in 
at  this  time,  and  the  attempts  made  to  influence  the  electon  are  shoivni  it 
the  contemporary  Paston  correspondence.  In  voL  i.  p.  96  we  fiad  tkt 
Duchess  of  Norfolk  soliciting  tne  influence  of  John  rastoo,  Esq.  it  t 
county  election.  '  It  is  thought  right  neoessarie,*  she  tells  him,  *  for  dins 
causes  )?t  my  Lord  have  at  this  tyme  in  the  p'lment  suche  p*soiics  as  kiff 
unto  him  and  be  of  his  menyall  sVaunts  wherin  we  concevve  yc  good  «3l 
and  diligence  shall  be  right  expedient,'  The  'menyell  s'vamiu*  vtie 
'  our  right  wel-belovid  cossin  and  s*vaunts  John  Howard  and  Syr  Rofcr 
Chambirlayn.'  In  vol.  ii.  p.  98  is  a  letter  to  the  Bailiff  of  Maldon  reoo» 
mending  the  election  of  Sir  John  Paston.  It  is  cited  in  foil  by  **  ~ 
Growth  of  Eng.  Const,  p.  197. 

'  Rot.  Pari.  2  Ric.  II.  62. 

>  Hallam,  Midd.  Ages,  iu.  85. 
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\y  of  Henry  VI,  of  itlc^  condoct  with  res- 
:onditional  grant  of  a  subsKly ;  tbc  Dnke  of 
id  other  lords  havn^  subseqneatly  declared 
ent,  with  the  advice  of  the  jot^cs;  and  others 
the  Ian-,  that  the  said  sabsidy  was  to  be  at  all 
ected  and  le\-ied  for  the  kill's  use,  ootnnth- 
jiy  condition  in  the  grant'  But  these  n-ere 
asional  excepttoos  to  the  admitted  legal  rule, 
le  Pariiament  the  commons.  In  making  a  fresh 

only  renewed  the  rormcr  conditions,  but  ap- 

the   supply,  declaring   that  '  it   nc   no  part 

;  beset  ne  dispensed  to  no  other  use,  but  only 

'the  defense  of  the  said  r(MaIm&''  Similar 
s  had  been  taken  in  the  grants  made  to  Henrj- 
he  6th  year  of  his  reign  the  commons  granted 
on  condition  that  it  should  be  expeiKled  for 
e  of  the  kingdom  and  not  otherH-ise,  and  two  J 

of  war  were  appointed  and  sn'om  in  Parlia-  J 

Keive  it,  and  account  to  the  commons  at  the  < 

ament.'     Thus,  conditional  grants,  appropria- 
)plies,  and  examination  of  accounts  became  the 
i  usage.     The  dependance  of  supplies  on  re-  Dependance  of 
■    ■  t  n-  1        .  .T       -M-    I      <    suppl  von  redress 

nevances  ongmated  under  Richard  II.     It  had  of  grievances. 

'  been  usual  for  the  king  not  to  answer  peti- 
1  the  last  day  of  the  session,  when  the  supplies 
urse  been  granted.  The  attempt  to  invert  this 
jrocceding  had  been  declared  by  Richard  II's 
be  high  treason.  But  in  the  2nd  of  Henry  IV. 
ons  again  endeavoured  to  secure  this  important 
he  application  of  parliamentary  power.  The 
ted  firmly,  and  the  commons  gave  way  for  the 
the  practice  gradually  gained  ground. 
',  (9  Henry  IV.)  a  proceeding  took  place  which  ^"f*'  collUton 
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between  the  two  is  interesting  both  as  the  first  instance  of  a  collision  be- 
tween the  two  Houses,  and  as  the  earliest  authority  for 
what  are  now  two  well-known  axioms  of  parliamentaiy 
law:  (i.)  That  all  money  bills  must  originate  in  the 
All  money  bills    House  of  Commons,  and  (2),  that  the  king  ought  not 
hITh?K^^     to  take  notice  of  matters  debated  in  Parliament,  until  a 
mons.  decision  be  come  to  by  both  Houses,  and  such  dedsion 

not^o  nmice^     be  regularly  brought  before  him.     It  appears  that  the 
mattere  pending  lords,  in  the  king's  presence,  had  held  a  debate  on  the 

in  Parliament.  /.,,.t  t.  i«.ti 

State  of  the  kingdom,  and  in  answer  to  the  kings  de- 
mands, had  specified  certain  subsidies  as  being  requisite 
for  the  national  defence.     The  king  then  requested  the 
commons  to  send  a  deputation  to  the  Lords'  House  to 
hear  and  report  to  their  fellows  what  had  taken  place; 
'  to  the  end  that  they  might  take  the  shortest  course  to 
comply  with  the  intention  of  the  said  lords.'     Twelve  of 
the  commons  accordingly  attended  and  made  their  re- 
port to  the  rest  of  the  Lower  House,  who  were  thereupon 
*  greatly  disturbed  at  it,  saying  and  asserting  it  to  be 
much  to  the  prejudice  and  derogation  of  their  liberties.* 
'  And  after  that  the  king  had  heard  this,'  the  entiy  on 
the  roll  proceeds, '  not  willing  that  anything  should  be 
done  at  present,  or  in  time  to  come,  that  might  anywise 
turn  against  the  liberty  of  the  estate  for  which  they  are 
come  to  Parliament,^  nor  against  the  liberties  of  the 
lords, — wills  and  grants,  and  declares,  by  the  advice  and 
consent  of  the  lords,  that  it  shall  be  IdcwivXfor  ikehris 
to  commune  amongst  thanselves  in  this  present  Parliament, 

^  The  true  position  of  the  House  of  Commons  as  not  being  in  Its^  ai 
estate  of  the  realm  but  the  representative  of  the  estate  of  the  Commons  of 
England,  is  here  expressed.  In  the  same  way,  the  knighti,  dtizeos,  aid 
burgesses  assembled  in  the  Parliament  of  1406  (7  Hen.  iV.)  wbtdi  «Kkd 
the  succession  to  the  crown,  are  described  as  the  *  prociunaton  and  attonin* 
of  all  the  counties,  cities,  and  boroughs,  and  of  the  whole  people  of  the 
kingdom.'  Although  only  elected  by  a  portion  of  the  populatioii  they 
were  regarded  as  in  effect  procurators  and  attorneys  for  Uie  whole.  Al 
this  period  the  Parliamentary  franchise  was  at  its  maximom ;  under  limy 
VI.  It  sank  to  its  minimum.  Subsequent  extensions  of  the  sufiage  hiTc 
been  merely  attempts  to  render  the  essentially  representative  character  i*f 
the  Commons'  House  more  real  and  national. 
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ind  in  every  other  in  time  to  come,  in  the  absence  of  the 
Hng^,  of  the  state  of  the  realm,  and  of  the  remedy  neces- 
sary for  the  same.  And  that  in  like  manner  it  shall  be 
lawful /br  t/ie  commons,  on  their  part^  to  commune  togetlier 
Df  the  state  and  remedy  aforesaid.  Provided  always 
that  the  lords  on  their  part,  and  the  commons  on  their 
part,  shall  not  make  any  report  to  the  king  of  ^Xiy  grant 
fy  the  commons  granted,  atid  by  the  lords  assented  to,  nor 
of  the  communications  of  the  said  grant,  before  the  lards 
and  commons  s/tall  be  of  one  assent  and  accord  in  such 
matters,  and  then  in  manner  and  form  accustomed,  that 
b  to  say,  by  t/ie  mouth  of  the  speaker  of  the  commons'  ^ 

Originally,  not  only  grants  of  money  but,  as  we  have  Petitions  assume 
seen,  almost  all  statutes  originated  in  the  proceedings  of  Seie^SiaSitS™ 
the  House  of  Commons.    The  practice  of  drawinc:  up  ^^^^^  ^^  n*™« 

^t_       ^   .   .        r  ^1.  .•-..  J  i^  ,       of  Bills. 

nie  statutes  from  the  petitions  and  answers  after  the 
session  of  Parliament  had  closed,  led  to  the  commission 
of  frequent  frauds  on  the  part  of  the  king's  officers,  who 
often  entered  Acts  of  Parliament  on  the  rolls,  differing ' 
materially  from  what  the  commons  had  petitioned  for, 
and  the  king  granted.  Many  attempts  were  made  by 
the  commons  from  time  to  time  to  remedy  this  abuse. 
In  1 414,  (2nd  Henry  V.)  they  presented  a  petition  to 
the  king,  which  is  not  only  important  on  account  of  its 
subject  matter,  but  interesting  as  the  earliest  instance  in 
which  the  House  of  Commons  adopted  the  English  lan- 
guage.'- After  asserting  that  it  had  ever  been  their 
liberty  and  freedom  that  there  should  be  no  statute  or 
law  made  unless  with  their  assent,  the  commons  pro- 
ceed :  *  Considcringc  that  the  comune  of  youre  lond,  the 
whiche  that  is,  and  ever  hath  be,  a  mcmbrc  of  yourc 
Parlemente,  ben  as  well  assenters  as  peticiofiers,  that  fro 
this  tyme  foreward,  by  complcyntc  of  the  comune  of 
any   myschicf   axkyngc  remcdie   by   mouthc   of  their 


*  Rot.  Pari.  iii.  6io. 

-  Ilallam,  Midd.  Ages,  iii.  90. 
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Speker  for  the  comune,  other  ellys  by  petition  writen, 
that  ther  never  be  no  lawe  made  theruppon,  and  en- 
grossed as  statut  and  lawe»  nother  by.  additions,  nother 
by  diminucions,  by  no  manner  of  terme  ne  termes,  the 
whiche  that    sholde    chaunge    the   sentence,  and  the 
entente  axked  by  the  Speker  mouthe,  or  the  petitioas 
beforesaid  yeven  up  yn  writyng  by  the  manere  forsaid, 
withoute  assent  of  the  foresaid  comune.     Consideiinge^ 
oure  soverain  lord,  that  it  is  not  in  no  wyse  the  entente 
of  youre  comunes,  zif  yet  be  so  that  they  axke  yoa 
by  spekying  or  by  writyng,  two  thynges  or  three,  or  as 
manye  as  theym  lust ;  but  that  ever  it  stande  in  the  fre- 
dom  of  youre  hie  regalie,  to  graunte  whiche  of  thoo  that 
you  lust,  and  to  werune  the  remanent'      In  reply,  the 
king,  *  of  his  grace  especial  graunteth  that  fro  hensfofth 
nothyng  be  enacted  to  the  peticions  of  his  comune  that 
be  contrarie  of  hir  askyng,  wharby  they  shuld  he  homk 
withoute  their  assent.    Savyng  alwey  to  our  li^feid 
his  real  prerogatif,  to  graunte  and  denye  what  him  lust 
of    their  petitions   and    askynges  aforesaid/^*    Under 
Henry  VI.,  the  commons  made  an  apparently  fonnal 
but  essentially  important  innovation,  by  introducii^oooH 
plete  statutes  under  the  name  of  Bills — *  petitiones  fijr* 
mam  actuum  in  se  continentes.**    These  were  sent  19  to. 
the  lords,  and  if  passed  there,  presented  to  the  king  to 
be  accepted  or  rejected  simply,  without  any  alteratkA^ 
Later  on  the  House  of  Lords  also  began  to  01^ 
bills,  which  were  sent  hence  to  the  commons ;  and  i 
gradually  became  the  established  rule  of  Paiiiamdit] 
that  with  the  exception  of  money-bills  which  must  coBK] 
from  the  commons,  and  of  bills  affecting  the 
{eg.  for  the  restitution  of  forfeited  honours)  which  mi 
come  from  the  lords,  all  other  bills  might  be  ori( 
in  either  House. 


>  Rot  Pari.  iv.  22. 

s  Raffhetd's  Statutes,  i.  16  (pret). 


tammsiriMm..mad  YerkUl  Kings.  089 


The  legislative  authorkf  of  .ftrliament  was  itiU  <tften  -.^.-i   - 
rendered  nugatory  by  thd  exenve  of  the  stupending  mwaTafihi 
and  dispensmg  powers  of  the  Cnnro.     Tbeie  two  tenns  Ciowtt. 
arc  frequently   used    iiidijCfimfaatfly ;   bat -^ere  is   a 
VKiy  appreciable  difference  in  their  Strict  i^fnificarion. 
(I }  Tlie  Djs/etistng-  power  coiirirted  ill  the  exemptioii  of 
particular  person.-^,  under  qwdal  drcmnstuices,  firom 
the  opcratioD  of  penal  la\fi ;  being,  in  tact,  ah  antic^»* 
tory  exercise  of   the  undoabted  ri^it  of  the  idag  to 
pardon  individual  offender!.*     (>)  The  5i(j|^gw^iiy  power 
was  employed  in  nullifying;  Hie  entice  operation  of  alijr 
statute   or    any  number  of  Statutes ;   and  was  in  its 
nature  incompatible  with  the  existence  of  constitutii»al 
government. 

This   encroachment   on  the  liberty  of  the  satyect 

I  appears  to  have  been  derired  from -the  practice  of  the 
Papacy,  whose  example  tn '  issuii^  Bnlls  '  kmi  difollaMSr, 
any  law  to  the   contrary,'  wa3  soon  UMawed  by  oar 

,  kU^s  in  their  procUmationf^  grants  and  writs.'  Hauy 
III.  was  perhaps  the  first  to  make  use  of  the  ntm  obslante 
clause,  and  his  successors  throughout  the  Flantagenet 
period  frequently  exerted  both  the  dispensing  and 
su^>cnding  power.  It  was  usually,  however,  only 
asserted  in  matters  of  small  moment,  and  even,  then  it 
was  not  allowed  to  pass  without  remonstrance  and 
attempts  at  restraining  it.  Matthew  Paris  relates  that 
when  Henry  III.  on  one  occasion  justified  his  use  of  the 
clause  tion  obstanU  by  quoting  the  authority  of  the  Pope, 
he  was  interrupted  by  the  Master  of.-the  Hospitallers 
with  '  God  forbid  that  such  a  graceless  and  absurd 

>  *  To  pudon  a  criminal,  after  he  hu  b«en  gailly,  is  indeed  less  dan- 
getoas  to  society  than  u>  give  a  picvimu  indulgence  la  the  commisaion 
of  oiroes ;  bul  in  a  rude  age  this  difference  is  likely  to  be  ovcdooked. 
Hetice  the  origin  of  the  dispensing  power  .  .  .  which,  as  long  as 
it  was  kept  nmbin  a  narrow  compass,  appeals  to  have  ciciled  little  at- 
tention.'— Miliar,  HisL  Kng.  Gov.  iL  40J. 

>  *  It  is  most  apparent  that  nim  etitanta  were  liist  invented  and  intro- 
duced by  Popei  between  the  year*  of  our  Lord  1300  and  135a'— Pry  nne, 
AninudveniMM  on  the  4th  Init  133. 
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speech  (verbum  illepidum  et  absurdum)  should  proceed 
from  your  mouth.     As  long  as  you  observe  the  laws  of 
justice  you  will  be  a  king,  but  when  you  infringe  them 
you  will  cease  to  be  one.'^     In  the  15th  of  Richard  II. 
the  commons '  assent  that  the  king  make  such  sufTerence 
respecting  the  Statute  of  Provisors  as  shall  seem  reason- 
able to  him,  so  that  the  said  statute  be  not  repealed ; 
and,  moreover,  that  the  commons  may  disagree  thereto 
at  the  next  parliament  and  resort  to  the  statute,'  protest- 
ing, at  the  same  time,  that  this  assent  should  not  be 
drawn   into   precedent.      The  same   limited   power  of 
suspension  was  renewed  in   Henry  IV.'s  parliaments.' 
But  in  the  1st  of  Henry  V.,  when  the  commons  prayed 
that  the  statute  for  driving  aliens  out  of  the  kingdom 
might    be  executed,  the   king  granted  their    request 
with  a  proviso  that  he  might  dispense  with  the  statute 
when  he  pleased.     In   1444,  however,  it  was  specially 
enacted  by  a  statute  which  declared  void  all  patents  to 
hold  the  office  of  sheriff  for  more  than  a  year,  not  only 
that  the  king  should  not  dispense  with  this  provision,  but 
that  all  pardons  and  remissions  of  penalties  granted  by 
him  to  persons  acting  contrary  to  it,  should  be  of  no 
effect.^    A  constant  struggle  respecting  the  exercise  of 
this*  prerogative  seems  to  have  been  maintained  for  cen- 
turies between  the  crown  and  the  upholders  of  consti- 
tutional freedom,  in  which  sometimes  one  side  prevailed 
and  sometimes  another.*     In  Henry  VI  I.*s  reign  it  was 
decided  that  the  king  could  not  dispense  with  penalties 
for  an  act  which  was  malum  in  se  (against  common  law) ; 
but  that  he  could  do  so  with  respect  to  an  act  which  was 
malum  prohibitum  merely  (that  is,  an  offence  created  by 
statute).^     Subject  to  this  restriction,  and  some  othcfs 


>  Matt.  Paris,  Hist.  Major,  8io  (ed.  1640). 

5  Rot.  Pari.  iii.  285,  301. 

3  23  Hen.  VI.  c.  8. 

*  The  conflicting  authorities  on  the  legality  of  the  dispensing  power  are 
summarized  in  the  note  to  the  Seven  Bbhops  case  in  Broom's  Const.  Liv, 
494-507- 


1  means  of  abrogating  the  fundamental  laws  of  the 

om  eventually  cost  him  his  crown.   The  obnoxious 

^ative  was  finally  abolished  by  the  Bill  of  Rights. 

e  ricrht  of  inquirins  into  public  abuses  and  control-  •^'e'}'  °^  imiiiir- 
^  ^  **  *  ,         ing  into  puuhc 

le  royal  administration  of  both  home  and  foreign  abuses  and  o 

•  was  frequently  ex 

ancastrian  period, 

the  5th  of  Henry  IV.  the  commons  requested  the 

to  remove  certain  of  his  ministers,  together  with 

nfessor,  and  they  were  removed  ;  the  king  adding 

le  would  do  as  much  by  any  other  about  his  person 

he  should  find  to  be  displeasing  to  his  people.' 
;  '  Unlearned  Parliament,'  as  that  of  the  6th   of 
r  IV.  was  termed  because  lawyers  were  excluded 

it,  rescinded  the  grants  already  made  by  the 

,  and  prohibited  the  king  from  alienating  the 

It  royal  inheritance  without  consent  of  parliament;- 

easserting  the  ancient  control  which  the  Witan  Iiad 

sed  over  the  granting  out  of  the  folkland  before  it 

iped  into  Terra  Regis. 

he  8th  of  Henry  IV.  the  commons  presented  their  Peti'ion  pf  3 

s  Petition   of  31    Articles,  which    Hallam    has  Henry  w. 

:t  jrized  as  '  a  noble  fabric  of  constitutional  liberty, 

ardly  perhaps  inferior  to  the  Petition  of  Right 
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Right  of  the 
Commons  to  l>e 
consulted  as  to 
peace  or  war 
and  in  all  ques- 
tions of  national 
interest. 


chancellor  and  privy  seal  to  pass  no  grants  or  other  matter 
contrary  to  law.  Any  persons  about  the  court  stirring 
up  the  king  or  queen's  minds  against  their  subjects,  and 
duly  convicted  thereof,  to  lose  their  offices  and  be 
fined.  The  king's  ordinary  revenue  was  wholly  appro- 
priated to  his  household  and  the  payment  of  his  debts ; 
no  grant  of  wardship  or  other  profit  to  be  made  thereout, 
nor  any  forfeiture  to  be  pardoned.  The  king  "  considering 
the  wise  government  of  other  Christian  princes,  and 
conforming  himself  thereto,"  was  to  assign  two  days  in 
the  week  for  petitions,  "it  being  an  honourable  and 
necessary  thing  that  his  lieges,  who  desired  to  petition 
him,  should  be  heard."  No  judicial  officer,  nor  any  in  the 
revenue  or  the  household,  to  enjoy  his  place  for  life  or 
term  of  years.  No  petition  to  be  presented  to  the  king 
by  any  of  his  household  at  times  when  the  council  were 
not  sitting.  The  council  to  determine  nothing  cognizable 
at  common  law,  unless  for  a  reasonable  cause  and  uith 
consent  of  the  judges.  The  statutes  regulating  purvc)'- 
ance  were  affirmed — abuses  of  various  kinds  in  the 
council  and  in  courts  of  justice  enumerated  and  forbidden 
— elections  of  knights  for  counties  put  under  r^^ulation. 
The  council  and  officers  of  state  were  sworn  to  observe 
the  common  law  and  all  statutes,  those  especially  just 
enacted.'^ 

The  right  to  be  consulted  in  questions  of  war  and 
peace  which  the  commons  had  established  under  Edward 
III.,  and  maintained  under  Richard  II.,  was  extended 
under  the  Lancastrians  so  as  to  include  all  questions  of 
national  interest.  In  the  4th  of  Henry  V.  the  Pariia* 
ment  confirmed  the  league  between  the  king  and  the 
Emperor  Sigismund ;  and  the  important  Treaty  of 
Troyes  was  similarly  submitted  to  and  ratified  by  both 
Houses.-  By  one  of  the  articles  of  this  treaty  it  was 
stipulated  that  no  negotiations  with  the  Dauphin  should 

»  Hailam,  Midd.  Ages,  iii.  94,  citing  Rot.  Pari  8  Hen.  IV.  585. 
-  Rot.  Pari  iv.  98,  135. 


I 
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be  undertaken  without  the  consent  of  the  three  estates 
of  both  kingdoms.  Accordingly,  under  Henry  VI.  both 
Houses  of  Parliament  granted  leave  to  commisiiioners  on 
the  king's  behalf  to  treat  of  peace  with  France.  In  the 
same  reign,  Parliament  also  concurred  in  the  appoint- 
tncnt  of  commissioners  to  treat  of  the  deliverance  of  the 
King  of  Scots ;  in  the  grant  of  denization  to  the 
Duchesses  of  Bedford  and  Gloucester ;  and  in  the 
appointment  of  mediators  to  reconcile  the  Dukes  of 
Gloucester  and  Burgundy.^ 

The  right  of  impeaching  ministers  lay  dormant  from  the  Impeachment^ 
reign  of  Richard  11.  to  the  28th  year  of  Henry  VI. ;  unless 
wcmay  regard  as  an  informal  exercise  of  it  the  proceeding 
of  the  commons  in  tlie  ist  of  Henry  IV.,  when,  without  pre- 
ferring specific  articles  of  accusation,  they  petitioned  the 
king  that  Justice  Rickhill,  who  had  been  employed  to  take 
■the  late  Duke  of  Gloucester's  confession  at  Calais,  and 
Ihc  lords  who  had  formerly  appealed  the  duke  and  his 
associates  of  treason,  should  be  put  on  their  defence 
before  the  peers.-  In  1449  (28  Henry  VI.)  the  commons 
determined  to  prosecute  the  Duke  of  Suffolk,  William 
dc  la  Pole,  (grandson  of  Michael),  on  charges  of  high 
treason,  chiefly  relating  to  his  conduct  in  France  while 
negotiating  the  unjjopular  marriage  of  the  king  with 
Margaret  of  Anjou.  The  judicial  power,  which  had  at 
one  time  lodged  in  the  whole  Parliament,  had  been 
declared  in  1399,  at  the  suggestion  of  the  commons 
themselves,  to  reside  in  the  lords  only.*  In  impeach- 
ments the  commons  are  only  accusers  and  advocates, 
while  the  lords  alone  are  judges  of  the  crime.  But  in 
Suffolk's  case  the  commons  appear  to  have  been  desirous 
of  a  voice  in  the  judgment  as  well  as  in  the  accusation,  p[][j  ^^^^ 
and  accordingly  proceeded  by  Bill  of  Attainder.'     But  der. 


Impeachment,^ 

J 


I 


Rot.  P*rl.  iv.  HI,  141,  377,  ^71. 

Id.  iu.  430,  449. 

Id.  tiL  4*7- 

'The  proceedings  of  Pailiament  in  passing  biiU  ol  aUainder,  and  of 
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the  pr:ce>s  was  tainted  by  much  irregularity  of  which  the 
kir.^:  :c>:*k  advantage,  and.  in  order  to  screen  his  favourite 
r.::r.:s:cr  from  punishment,  banished  him  for  five  yeaiis. 
This  arb::rar\-  stretch  of  prerogative  was  immediately 
protested  a^rainst  bv  the  lords,  who  declared  that  it 
should  form  no  precedent  to  bar  them  or  their  heirs  of 
the  privileges  of  peerage.^ 

rr-t-:\vs  :fr^:-       It  was  un3cr  the  Lancastrian  kings  that  the  Privileges 
""*""**  of  Par'-amcnt  r.rst  began  to  attract  attention. 

As  enjoyed  by  either  House,  in  its  collective  capacity 
or  in  the  persons  of  its  indi\ndual  members,  these  priri- 
Icgcs  arc  \-arious  and  important.  They  all  rest  cither 
upon  the  ancient  law  and  custom  of  Parliament  solely, 
or  i;;»n  that  law  and  custom  as  defined  by  statute. 
Throe  of  them  claim  special  attention:  (i)  freedom  of 
speech  ;  2)  freedom  from  arrest  and  special  protection 
against  assault ;  (3^  the  right  of  the  commons  to  deter- 
mine contested  elections.- 

ti.»  Frcv.  :..r.'   f       I.  Freedom  of  Speech,  the  essential  attribute  of  every 

free  lv.*gisLiturc.  may  be  regarded  as  inherent  in  the  con- 
stitution of  rarliament.  At  an  early  period  it  was 
recognized  and  confirmed  as  tlie  law  of  the  land.     '  The 

I  ai:i'»  an.l  jH,'r.r.'iiL-,  d-.*  not  v.iry  from  tho^o  r.iloptcvl  in  oilier  bills.  TUfv 
ni.'.y  be  i:v.ro.h:co  \  into  cither  House  ;  ihcy  pa>>  ihrough  the  same  stages; 
p.'vl,  \\hcn  .\i;rcc;  lo  by  Ik>:1i  Hollies,  ihey  iwcivc  the  royal  a^'^ent  in  ihe 
i;-u.il  lorm  :  I'-.l  I'.e  |\'.r:it>  who  .ire  sulveele.i  lo  these  proceedings  are aJ- 
iv.i'.tc  :  to  'lefeiid  tiK'ni<cIvc>  l»y  coun-^el  and  witne>sos  before  both  Houses; 
r.r.  \  tV.e  >o'.eninii\  of  the  pr-^coe^lini;  would  cause  measures  to  l?c  laVcr.  l^? 
tr force  the  attendance  of  nieniK^rs  ujxm  their  >ervice  in  Parliament.  In 
evil  ti:!'.L<  t}:is  summary  jnnver  of  Parliamenl  to  punish  criminals  by 
^:alutc  ha>  Ixcn  perverted  and  abu>ed  ;  and  in  the  lx->t  of  times  it  shocM 
l)e  re^r-icl  villi  jeaIou>y  :  and,  whenever  a  fiUinj;  occasion  arises  fj*  its 
c.\et<-i»e,  it  is  un"ioubttdly  the  hiv;he»t  form  of  j>arlianKntary  iudicature.*— 
bir  I-^i>kino  Mav,  rarliamentarv  I'ractice. 

>   Ki.t.  Pari.  V.  176,  1S2. 

-  1  ur  a  lii^iorical  and  lej^al  account  of  the  various  liranchcs  cf  parlii' 
mcnlary  j^riviic^'o.  >ce  Sir  J'.rskine  May's  Parlianitntarj-  IViclicc.  The 
]>lira>e  *  privilege  of  Parliament'  i^  now  of  nuich  wider  signification  thao 
foniicily.  J n  strictness,  parliamentarj- privilege  was  origmally  fourfoW  : 
( I )  free  acces;>  to  the  king;  (2)  the  right  to  the  most  favourable  inll■^ 
pretalion  by  him  of  their  sayings,  and  doings  ;  (3)  freedom  of  speech; and 
(4)  freedom  from  arrest.  Ihe  right  of  the  Commons  to  dctemiine  cob- 
tested  elcctionN  was  not  originally  regarded  as  a  prinlege  of  rarliunesif 
and  was  not  completely  established  till  the  reign  of  EUsibeth. 


V 


c^ative,  as  may  appear  ay  aivers  oi  me  saia  petitions, 

they  were  never  interrupted  in  their  consultations, 

received  check  for  the  same,  as  may  appear  also  by 

answers  to  the  said  petitions.' 

he  arbitrary  violation  of  the  freedom  of  speech  in  Haxey'ai 

cay's  case  by  Richard  II.  has  already  been  noticed.* 

i  proceeding  eventually  led  to  a  signal  confirmation 

le  privilege.     In  the  1st  of  Henry  IV.  the  judgment 

nst  Haxey  was  twice  reversed  and  annulled ;  in  the 

instance,  on  his  own  petition,  by  the  king  and  the 
s  ;  and  again  on  the  petition  of  the  commons.  The 
ilege  was  thus  acknowledged  by  the  highest  judicial 
lority, — the  king  and  the  house  of  lords, — and  by  an 
rtment  of  the  whole  legislature." 
1  the  next  year  (2nd  Henry  IV.)  the  commons 
tioncd  the  king  not  to  take  notice  of  any  reports  that 
ht  be  made  to  him  of  their  proceedii^  ;  to  which  he 
ied  that  it  was  his  wish  that  the  commons  should 
berate  and  treat  of  all  matters  amongst  themselves, 
rder  to  bring  them  to  the  best  conclusion,  .  .  .  and 

he  would  hear  no  person,  nor  give  him  any  credit, 
ire  such  matters  were  brought  before  the  king  by  the 
ice  and  consent  of  all  the  commons,  according'to  the 
x)rt  of  their  petition.* 
he  declaration  of  the  king,  in  the  9th  year  of  his 


4  Henry  Vlir. 
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Young's  case,  In  the  33rd  of  Henry  VI.  Thomas  Young,  member  for 

33    cnry  Bristol,  complained  to  the  commons  that  he  had  been 

arrested  and  imprisoned,  six  years  previously,  *for 
matters  by  him  showed  in  the  House,*  namely  a  motion 
made  by  him  that,  the  king  then  hav^ing  no  issue,  the 
Duke  of  York  might  be  declared  heir-apparent  to  the 
crown.  The  duke  was  now  protector,  and  the  occasion, 
therefore,  favourable  for  the  presentation  of  Young's 
complaint  The  commons  transmitted  his  petition  to 
the  lords,  and  the  king  'willed  that  the  lords  of  his 
council  do  and  provide  for  the  said  suppliant,  as  in  their 
discretion  should  be  thought  convenient  and  reasonable** 
Nothing  further  occurred  on  the  subject  of  freedom  of 
debate  until  the  4th  Henry  VHI  (1512),  when,  in  con- 
strodeji  casc,^  scqucncc  of  the  proceedings  in  Strode  s  case,  an  im- 
portant act  was  passed,  which  not  only  admitted,  by 
implication,  the  existence  of  the  privilege,  but  \\'as 
designed  to  protect,  in  future,  all  members  of  either 
House  from  any  question  on  account  of  their  speeches 
or  votes  in  Parliament.  Strode,  a  member  of  the  Com- 
mons* House  had  been  prosecuted  in  the  Stannary 
Court,  for  having  proposed  certain  bills  in  Parliament 
to  regulate  the  tinners  in  Cornwall,  and  was  fined  and 
imprisoned    in  consequence.^    A  statute  was  therefore 


*  Rot.  Pari.  V.  337. 

^  Pari.  Hist.  85.  The  court  for  the  Stannaries  of  Cornwall  am!  Dc^-oo  » 
a  court  of  special  jurisdiction,  similar  in  character  to  the  court  of  the  Lord 
Warden  of  the  Cinque  Ports,  the  courts  of  the  counties  Palatine  of  Un* 
caster  and  Durham,  and  other  special  courts  instituted,  in  derogatioo  fiwa 
the  general  jurisdiction  of  the  courts  of  Common  Law,  for  the  local  redrts* 
of  private  wrongs.  It  is  founded  on  an  ancient  privilege  granted  to  \ht 
workers  in  the  tin  mines  to  sue  and  he  sued  (in  all  matters  arising  wiilii* 
the  Stannaries,  excepting  pleas  of  life,  land,  or  memlxjr)  in  their  own  co«t 
before  a  judge  called  the  vice-warden  of  the  Stann.iries.  This  prinlege  v« 
confirmed  by  charter  of  ^^  Edward  I,  and  by  statutes  30  Edward  III.  «»i 
16  Car.  I.  c.  15,  and  the  court  has  been  rcgulatcil  by  several  recent  statute*. 
Formerly  an  appeal  lay  from  the  Stannary  court  to  the  Lord  Warden,  fn» 
thence  to  the  privy  council  of  the  Prince  of  Wales  as  Duke  of  ComwaD. 
and  from  thence  to  the  Sovereign  ;  but  by  statute  18  and  19  Vict  c.  Jit 
s.  26,  an  appeal  from  all  decrees  and  orders  of  the  Vicc-Wanlcn  was  ci«" 
to  the  Lord  Warden  assisted  by  two  legal  assessors,  and  from  ihelxri 
Warden  a  final  appeal  to  the  Judicial  Committee  of  the  Pmy  " — '^ 


t 
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passed,^  declaring  these  proceedings  of  the  Stannary  Siat.  4  Henry 
Court  void,  and  further : 

*  That  all  suits,  condemnations, executions,  fines, amerce- 
ments, punishments,  &c.,  put  or  had,  or  hereafter  to 
be  put  or  had  upon  the  said  Richard  [Strode],  and  to 
every  other  of  the  person  or  persons  that  now  be  of  the 
present  Parliament,  or  that  of  any  Parliament  tlicreafter 
shall  be^  for  any  bill,  speaking,  reasoning,  or  declaring  of 
any  matter  or  matters  concerning  the  Parliament,  to  be 
Gommuned  and  treated  of,  shall  be  utterly  void  and  of 
none  effect* 

Thirty  years  later,  in  1541,  the  commons  appear,  for  Freedom  of 
the  first  time,  to  have  included  freedom  of  speech  among  byThe^  Sj^ker 
their   *  ancient   and   undoubted   rights    and   privileges '  ^*^  '54'- 
claimed  from  the  king  at  the  commencement  of  each 
Parliament.- 

In  162 1    the  commons  declared  'that  every  member  Declaration  of 
hath  freedom  from  all   impeachment,  imprisonment  or  1I;",62T""'"' 
molestation,  other  than  by  censure  of  the  House  itself y  for 
or  concerning  any  bill,  speaking,  reasoning,  or  declaring 
of  any  matter  or  matters  touching   the  Parliament  or 
Parliament  business."^ 

Hut    notwithstanding    the    undoubted    right    of    the  Thci)rivile-,. 

.  ^     c  ^\^'  '    -1  -4.  v\        often  violalc'J. 

commons  to  the  enjoyment  of  this  privilege,  it  was,  like 
so  many  other  of  their  constitutional  rights,  frequently 
violated  by  the  crown  during  the  Tudor  and  Stewart 
periods.* 


(Stephen,  C'ommciUarie^,  iii.  466).  lly  the  Suj)rcnic  Court  of  Jiulicalurc 
Act,  1S73  (36  and  37  Vict.  c.  36)  all  jurisdiction  and  powers  of  the  Lord 
Warden  of  the  Stannaries  assisted  by  his  assessors  have  been  transferred  to 
the  new  (Jourt  of  Apj)cal  established  by  tlial  act. 

«  4  Hen.  VIII.  c.  S. 

-  *  The  first  occasion  on  which  such  a  pe'.ilion  i^  rec<»rihd  was  in  the 
33rd  Henry  VIII.  (1541^  when  it  was  made  by  Thomas  Moyle,  .speaker.' 
-^M.iy,  Pari.  I'rac.  109. 

^   iHatsell,  79. 

*  Sec  the  cases  of  Strickland  in  1571  ;  of  Cope,  Wcntworth,  and  others 
in  15SS;  an<l  of  Sir  Edwin  Sandys  in  1621.— D'Ewes,  166,  410;  Com. 
Journal,  635;  iufra^  chap,  xii.,  xiii. 
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Case  of  Eliot, 
llolii-xind 
Valentine, 
5  Cbarlei  I. 


The  privilege 
confirmed  by 
Bill  of  Rights. 


The  last  occasion  on  which  it  was  directly  impeached 
was  in  the  celebrated  case  of  Sir  John  Eliot,  Dcnzil 
Hollis,  and  Benjamin  Valentine,  whose  prosecution  was 
one  of  those  ill^al  acts  which  hastened  the  ruin  of 
Charles  I.  In  the  5th  year  of  his  reign,  a  judgement  was 
obtained  in  the  Court  of  King  s  Bench  against  these 
members  for  their  conduct  in  Parliament,  the  statute 
of  the  4th  Henry  VIII.  being  falsely  assumed  to  be 
merely  a  private  act  for  the  relief  of  Strode,  and  not 
of  general  application.  In  1641,  the  House  of  Com- 
mons declared  all  these  proceedings  in  the  King's 
Bench  to  be  against  the  law  and  privilege  of  Parlia- 
ment ;  and  in  1667,  after  the  Restoration,  they  passed 
another  resolution :  '  That  the  act  of  Parliament  in 
4th  Henry  VIII.  commonly  entitled  *  An  act  concerning 
Richard  Strode'  is  a  general  law,  extending  to  in- 
demnify all  and  every  the  members  of  both  Houses 
of  Parliament,  in  all  Parliaments,  for  and  touching 
any  bills,  speaking,  reasoning,  or  declaring  of  any 
matter  or  matters  in  and  concerning  the  Parliament  to 
be  communed  and  treated  of;  and  is  a  declaratory  law 
of  the  ancient  and  necessary  rights  and  privileges  of 
Parliament!  They  subsequently  resolved  *  that  the 
judgment  given,  5  Car.,  against  Sir  John  Eliot,  Denzil 
Hollis,  and  Benjamin  Valentine,  in  the  Kings  Bench, 
was  an  illegal  judgment,  and  against  the  freedom  and 
privilege  of  Parliament.'  On  a  conference,  both  these 
resolutions  were  agreed  to  by  the  lords  ;  and  finally,  on 
a  writ  of  error,  the  judgment  of  the  Court  of  Kings 
Bench  was  reversed  by  the  House  of  Lords,  on  the  15th 
April,  1668.^  The  privilege  was  confirmed,  for  the  last 
time,  by  the  Bill  of  Rights,  the  9th  Article  of  which 
declared,  '  That  the  freedom  of  speech,  and  debates 
or   proceedings   in    Parliament,   ought   not   to  be  im- 


*  May,  Pari.  Prac.  II 2. 
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peached   or   questioned   in  any  court  or  place  out   of 
Parliament.'' 

II.  Tht;  privilege  of  freedom"  from  arrest  or  molcsta- 
is  probably  coeval  with  the  first  existence  of 
aiion.lI  councils  in  England.  A  law  of  yEthctbcrbt,  tbc 
rst  Christian  king  of  Kent,  at  the  end  of  the  6th 
Sentury,  ]>rovidc3  that  'If  the  king  call  his  people  to 
tfm  {Le.,  in  the  Witcnagcni6t)  and  any  one  there  do  them 
^^*■il,  let  iiim  compensate  with  a  t\vo-foId  '  hot '  and  fifty 
llings  to  the  king.'-  This  immunity  from  arrest 
(except  for  treason,  felony,  or  breach  of  the  peace)  ts 
tefol  and  indeed  necessary ;  but  formerly  not  only  the 
imcmbert  of  both  houses,  but  thctr  servants  and  tfictr 
property  also  were  included  in  the  special  protection, 
during  the  time  over  which  privilege  »'as  supposed  to 
Extend,  Lf.,  forty  days  before  and  after  the  meeting  of 
parliament. 

In  the  19th  of  Kdward  I.  the  Master  of  the  Temple 
petitioned  the  king  for  leave  to  distrain  for  the  rent  of  a 
house  held  of  him  by  the  Hishop  of  St.  David's,  and  was 
wercd :  '  It  docs  not  seem  fit  that  the  king  should 
grant  that  they  who  are  of  his  council  should  be  dis- 
trained in  time  of  Parliament.'*  The  privilege  was  also 
distinctly  acknowledged  by  the  crown  in  the  gth  of 
Ed^vard  II.,  in  the  case  of  the  Prior  of  Malton.'  It  was 
not  however  alna)s  respected  ;  and  at  length  in  the  i  ith 
of  Henry  VI.,  the  commons  obtained  a  statute  for  the 
punishment  of  such  as  assault  any  on  their  way  to  Par- 
liament, giving  double  damages — as  in  the  law  of  ^Ethcl 
bcrht — to  the  injured  party.*  But  the  privilege  was  not 
founded  on  the  statute,  which  was  merely  declaratory  of 


'  I  W~iU.  and  Muy,  msi.  3,  c.  3. 

'  llMrpc,  Andcnl  tans  and  Inalilutiuiu  ol 

»  Rol.  r.irl.  i,  6t. 

•   Hal-i'll,  i,   r.', 

'  II  ll-ia.  \'L  c.  It.  Tliret!  years  previ< 
nnilar  privil^e,  by  stalnte  8  H«A.  VI.  c  i, 
00  thdr  ir»j  to  convocatioD. 


Prinr  of  Me- 
lon's ease,  9 
Edward.  IL 
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Petition  of  Com-  the  ancicnt  law.     In  a  petition  to  the  king  in  the  5th  of 
mons,5    en.     .   j^^^^^y  jy^  ^j^^  commons  had  alleged  that,  accordii^  to 

the  custom  of  the  realm,  the  lords,  knights,  citizens  and 
burgesses  were  entitled  to  this  immunity,  and  prayed 
that  treble  damages  should  be  paid  by  persons  violating 
it  The  king  admitted  the  privilege,  but  refused  to 
extend  the  damages,  on  the  ground  that  there  was 
AtwyU'scasc,  already  a  sufficient  remedy.^  So  in  Atwyll's  case,  in 
17      ^^ar       .    ^j^^  ^^^  Edward  IV.,  the   commons  affirmed  that  the 

privilege    had    existed    'whereof   tyme   that    mannys 
mynde  is  not  the  contrarie.'  ^ 
Thoq>e's  case,         The  sole  exception  to  the  recognition  of  this  privily 
31     enry  ^^^  ^^  Celebrated  case  of  Thomas  Thorpe,  speaker  of 

the  commons,  and  a  baron  of  the  Exchequer,  who  was 
imprisoned  in  1452  (31  Hen.  VI.),  on  an  execution  at 
the  suit  of  the  Duke  of  York.  The  commons  sent 
some  of  their  members  to  complain  to  the  king  and  loids^ 
and  demand  the  speaker's  release.  The  judges,  on 
being  consulted  by  the  lords,  declared  that  '  they  ought 
not  to  answer  to  that  question,  for  it  hath  not  been  used 
aforetime  that  the  judges  should  in  anywise  determixK 
the  privilege  of  this  high  court  of  Parliament ;  for  it  is 
so  high  and  so  mighty  in  his  nature  that  it  may  make 
law,  and  that  that  is  law  it  may  make  no  law  ;  and  the 
determination  and  knowledge  of  that  privilege  belongeth 
to  the  lords  of  the  Parliament,  and  not  to  the  justices;' 
but  they  went  on  to  admit  the  privilege,  asserting  tha^ 
*  if  any  person  that  is  a  member  of  this  high  court  of 
Parliament  be  arrested  in  such  cases  as  be  not  for 
treason,  or  felony,  or  surety  of  the  peace,  or  for  a  con- 
demnation had  before  the  Parliament,  it  is  used  that  all 
such  persons  should  be  released  of  such  arrests,  and 
make  an  attorney,  so  that  they  may  have  their  frcolocn 
and    liberty   freely    to    intend    upon    the   Parliament' 


*  Kot.  Pari.  iii.  541. 
2  //.  vi.  191. 
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k^h,   according   to   this   opinion   of   the    judges, 

e  was  clearly  entitled  to  his  release,  the    lords 

lined  '  that  the  said  Thomas,  according  to  the  law, 

I  still  remain  in  prison,  the  privilege  of  Parliament, 

t  the  said  Thomas  was  speaker  of  the  Parliament, 

iistanding;'  and   the  commons  were  directed  in 

ng's  name  to  proceed  '  with  all  goodly  haste  and 

'  to  the  election  of  a  new  speaker,  which  they  did 

xt  day.'     This  extraordinary  decision  can  only  be 

ited  for  by  the  fact  that  Thorpe  was  a  staunch 

strian,  and  an  old  enemy  of  the  Duke  of  York. 

■hole  case  was  subsequently  characterized  in  Parlia- 

as  '  begotten  by  the  iniquity  of  the  times.'  - 

!  existence  of  this  privilcce,  recognized  as  it  had  Originally mcin- 

,      ,  .  r  ■,       ,    , .  ,         ,       '«"  release.! 

>y  statute,  by  declarations  of  both  Houses,  by  the  (tom  custody  iiy 

*it  assent  of  the  king,  and  by  the  opinion  of  the  ',^,^aJ„^t  "^ 
I   to   which    reference  has   been    made,   was   iin-  by  wtiiofprivi- 
ed  ;  but  it  was  not  until  the  year  1543  that  the    '^°'^' 
Otis     proceeded    to    deliver    a    member    out    of 
ly,  or  to  commit  anytjne  to  prison,  by  their  own  sole 
-ity.      Down  to  that    year    members  had  been 
;d  either  (1)  when  taken  in  execution  after  judg- 
by  virtue  of  a  special  act  of  Parliament ;  or  {2), 
confined   on   mesne  process  only,  by  a   writ   of 
;ge  issued  by  the  chancellor.' 

;  first  occasion  on  which  the  commons  acted  indc-  Ferrer's  ca-**  in 
ntly  of  any  other  power  in  the  vindication  of  their  first  time  the 
■ge  was  in  the  important  case  of  George  Ferrers,  a  ]^^'^"[J^e1l 
er,  who,  in  1543,  was  arrested,  as  surety  for  the  by  their 


jf  another,  by  process  out  of  the  King's  Bench, 
aring  of  the  arrest  the  House  sent  their  Serjeant  to 


.  Pari.  V.  239, 

).  Joarn.  i.  5,6. 

f.   Pari.   Prac,  119.     Special  acts  were  passed  for.  the  releiw  of 

18  Henry  VI.,  of  Clerkc  in  39  Hen.  VI.,of  Atiiyll  in  17  Ed.  IV., 

Hyde.— Rol.  Pari.  iv.  357;  v,  374;  vi.   160,  191.      Airest  on 

(zintermediale)  process'  was  an  arrest  by  virtue  of  a  writ  issued 

:  GommaicenMiit  of  a  suit  but  before  judgment. 
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demand  the  release  of  the  imprisoned  member.    The 
Serjeant  being  resisted  by  the  gaolers   and  sheriffs  of 
London,  was  obh'ged  to  return  empty  handed  ;  where- 
upon   the  House  rose  as  a  body  and  laid  their  case 
before  the  Lords,  *  who,  judging  the  contempt  to  be  very 
great,   referred    the   punishment  to   the   order  of  the 
Commons'  House/   The  Lord  Chancellor  offered  them  a 
writ  of  privilege,  but  they  refused  it,  '  being  of  a  clear 
opinion  that  all  commandments  and  other  acts  proceed- 
ing from  the  Nether  House  were  to  be  done  and  executed 
by  their  Serjeant  without  writ,  only  by  show  of  his  mace 
which  was  his  warrant/     Accordingly  the  serjeant  ^"as 
again  ordered  by  the.  commons  to  go  to  the  sheriffs  and 
demand  the  delivery  of  Ferrers  ;  but  in  the  meantime 
the   sheriffs,   becoming   alarmed,   had   surrendered  the 
prisoner.     They  were,  however,  ordered  by  the  House  to 
attend  at  the  bar,  together  with  the  gaolers  and  even  the 
plaintiff  in  the  suit,  and  on  appearing  were  all  committed 
to  prison   for  contempt.     These  proceedings  were  le- 
Speech  of  ported  to  King  Henry  VHI.,  who  thereupon  summoned 

cnry  III.  ^j^^  chancellor,  judges,  the  speaker,  and  some  of  the 
gravest  persons  of  the  commons,  and  delivered  a  \'efy 
remarkable  address.  After  commending  the  wisdom  of 
the  commons  in  maintaining  the  privileges  of  their 
House,  and  stating  that  even  their  cooks  were  free  from 
arrest,  he  is  reported  to  have  said  :  *  And  further  we  art 
informed  by  our  judges  that  we  at  no  time  stand  so 
highly  in  our  estate  royal,  as  in  the  time  of  Parliament; 
wherein  we  as  head,  and  you  as  members,  are  conjoined 
and  knit  together  into  one  body  politick,  so  as  whatso- 
ever offence  or  injury,  during  that  time,  is  offered  tod* 
meanest  member  of  the  House  is  to  be  judged  to  be  done, 
against  our  person  and  the  whole  court  of  Parliament; 
which  prerogative  of  the  court  is  so  great  (as  our  learned 
counsel  informeth  us),  that  all  acts  and  processes cofflinC 
out  of  any  inferior  courts,  must,  fbr  the  time,  cease,  and  j 
give  place  to  the  highest*     Following  the  king,  'Sir 


Edward   Montagu,  the  lord  chief  justice,  vciy   gravely 

declared  his  opinion,   confirming  by  divers  reasons  all 

king  had   said,  which  was  assented  unto   bj- 

I  the  residue,  none  speaking  to  the  contrary.''     Ferrers 

S  a  scr\'ant  of  the  king,  who,  probably,  on  that  account, 

ttlieniorc  inclined  to  regard  the  energetic  procecd- 

b-of  the  commons  with  favour. 

PCBCeforward,  although  a  writ  of  privilege  was  stil! 
isionally  employed  to  effect  the  release  of  members, 
was  not  permitted  to  be  obtained  without  a  previous 
^nt  from  the  speaker. 
Pjn  IS7S,  Smalley,  a  member's  servant,  who  had  been  Smilli'y'scj^e, 

»tcd  for  debt,  was  set  at  liberty  by  the  serjeant  of  the  '"  ''^^' 
c  ;  and,  on  its  being  subsequently  discovered  that 
he   had    fraudulently  procured   this  arrest,  in   order  to 
fet  rid   of  the   debt,   was  committed  to   prison   for   a 
BOnth  and  ordered  to  pay  the  plaintiff  £100.'    There  J 

we  se\'eral  other  instances  under  Elizabeth  of.  privileged  I 

[>ersons  being  liberated  by  the  serjeant  by  warrant  of  the  I 

mace  and  not  by  writ  ;'^  but  the  next  important  case 
was  that  of  Sir  Thomas  Shirley  in  1603,  which  led  to  a  -^[^J'^^^'hi^j,^ 
more  distinct  recognition  of  the  privilege  by  statute,  and  in  1603. 
to  an  improvement  in  the  law.  Sir  Thomas  had  been 
imprisoned  in  the  Fleet,  on  an  execution  for  debt,  before 
the  meeting  of  Parliament.  The  commons  sent  their 
Serjeant  to  demand  his  release.  This  being  refused  by 
the  warden,  he  was  committed  to  the  Tower  for  con- 
tempt ;  but,  still  continuing  obstinate  through  fear  of 
becoming  personally  answerable  for  the  debt,  he  was 
riuther  committed  to  the  prison  called  '  Little  Ease '  in 
the  Tower.  Shortly  afterwards,  through  the  interposition 
dT  the  king  which  the  commons  had  privately  asked  for, 
the  warden  delivered  up  the  prisoner  and  was  discharged 


■»di 


Ilalinshu!,  i.  814;  Msy,  Pari.  Vnc.  120. 
HbUcII.  90. 

See  the  o-ses  of  Kidhwbert  in  159?  and  of  Neale  shortly  nftcm-ar 
II,  vol  i.,  and  May,  FarL  PiaC.  121. 
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after  a  reprimand^  This  proceedii^  directed  attentfcm 
to  two  legal  hardships  attending  the  release  of  membeti 
taken  in  execution :  (i)  the  sheriff  or  warden  was  liafale 
to  an  action  for  escape,  and  (2)  the  creditor  lost  his  rS^Bk 
to  an  execution.  An  act  was  now  passed  by  which  k 
was  for  the  first  time  declared :  (1)  that  the  officer  shodd 
be  discharged  from  all  liability  for  delivering  out  of  cos- 
tody  a  person  having  a  privtlc^  of  parliament;  and  (a) 
Statute  I  James  that  the  creditor,  at  the  expiration  of  the  time  of  priwi* 
kgUiathercD^-  l^g^i  might  sue  out  a  new  writ  of  execution. .  The  adt 
nitionofthe       ^\^q    distinctly  recogniscd   as  existing    law:  (i)  Iktk 

privil^e  of  freedom  from  arrest ;  (2)  the  right  of  eitter 
House  of  Parliament  to  set  a  privileged  person  at  ISiertf  { 
and  (3)  the  right  to  punish  those  who  make  or  procme 
arrests.* 

The  extension  of  the  privilege  of  membersi  so  as  to 
protect,  not  only  their  own  persons,  but  their  piopcily, 
their  servants,  and  their  servant*s  property,  from  aD  cM 
suits  during  the  period  of  privil^e,  gave  rise  to  vojr 
grave  abuses.  These  were  partially  restrained  by  sevenl 
statutes,^  and  at  length,  in  1770,  an  act  was  passed,  by 
which  the  privilege  was  reduced  to  its  ancient  dimensions^ 
protection  from  arrest  for  the  persons  of  members  only, 
leaving  the  course  of  justice  as  to  their  property  and 
their  servants  entirely  free.*  '  By  these  several  statutes;' 
remarks  Sir  Erskine  May,  'the  freedom  of  membos 
from  arrest  has  become  a  legal  right  rather  than  a  pariia- 
mcntary  privilege.  The  arrest  of  a  member  has  been 
held  therefore  to  be  irregular  ab  initio^  and  he  may  be 
discharged  immediately,  upon  motion  in  the  court  fifwn 
which  the  process  issued.*^ 

The  privilege  of  freedom  from  arrest  has  always  been 
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The  privilege 
abused. 
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Arrest  of  mem- 


>  Ilatsell,  i.  157 ;  May,  Pari.  Prac.  123. 

-  I  Jac.  I.  c  13. 

3  12  and  13  Will.  III.  c.  3  ;  2  and  3  Anne^  c  18;  II  CSeo.  IL  C  Sf* 

••  10  Geo.  III.  c.  50. 

*  Pari.  Prac.  126. 
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ilitnited  to  civil  causes,  and  has  never  been  allowed  to  bsrs  for  con- 
loterTere   with   the  administration   of  criminal   justice,  ofjuitice. 
But  as  regards  one  species  of  offence, — contempt  of  a 
court  of  Justice, — which  partakes  of  a  criminal  character, 
it  was  for  some  time  doubtful  how  far  privilege  would 
avail  as  a  protection  for  members. 

In    1572,  Henry  Lord  Cromwell  complained  to   the  LordCromwell's 
X.ords  that  his  person  had  been  attached  by  virtue  of  a  '^^"'  "^  '^'^' 
writ  out  of  Chancery  for  not  obeying  an  injunction  of 
tbat  court.     The  Lords  agreed  that  '  the  attachment  did 
not  appear  to   be   warranted  by  the   common   law   or 
iCUStom  of  the  realm,  or  by  any  statute  law.  or  by  prece- 
'dcnts   of  the   Court   of  Chancery,'   and   ordered    Lord 
.Cromwell  to  be  discharged.     They  added,  however,  that 
if  at  any  future  time  it  should   be  shown  that  by  the 
Queen's  prerogative,  or  by  common  law  or  custom,  or  by 
any    statute   or   precedents,   the   persons   of   Lords   of 
Farliatncnt  are  attachable,  the  order  in  this  case  should 
't  affect  their  decision  in  judging  according  to  the  cause 
sho^vn.'      From  this  period  down   to   1757,  the  cases,  as   Privilege  not 
regards  both  Lords  and  Commons,  were  mainly  in  favour  o™ii'nchniei^'^ 
of  privilege;*    but  in    that  year   it   was  'ordered  and  fortefuMngio 
,,         ,,,T        11  i.i-Ti..        obey  1  writ  of 

declared  by  the  Lords  that  no  peer  or  lord  of  I'arha-  Habeas  Corpus. 

ment  hath  privilege  of  peerage,  or  of  Parliament,  against 
bring  compelled  by  process  of  the  Courts  of  Westminster 
Hall,  to  pay  obedience  to  a  writ  of  Habeas  Corpus 
directed  to  him''  In  the  case  of  Earl  Ferrers  it  was 
decided  that  an  attachment  may  be  granted,  if  a  peer 
refuse  obedience  to  the  writ.* 

In  more  recent  times,  members  committed  by  courts  of  In  recent  limea 
law  for  open  contempt  have  failed  in  obtaining  release  not^assencd 


'  Lordi'Joum.  i.  ^^^. 

»  See  ihe  cases  of  Mr.  Breielon  in  1605  ;  of  Sir  W.  Bampficid  in  1614  ; 
of  LorI  Vaax  in  1635  ;  aod  of  the  £>cl  of  Amudd  sbonl/  sftenrarda. — 


lUj,  P»rL  Prac  144,  145. 
»  Loidi' looni.  xxLt.  181. 
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\3ff  virtue  of  privilege^    But  ft 
•uppofed  that  either  Home  of  Pianliaiiient: 
right  to  interfere  iriien  meuiben  aue 
contempt    'Each  caac^'  dwenrea  Sir  EnUne  Ibf^'ii 
open  to  consideiatioii,  when  it  aiiaea;  and 
protection  has  not  been  extended  to  flagnnt 
privilege  would  ftill  beallowed  s^ainat «nwi«iiiiiMiiiii 
any  civil  procefs^  or  if  tiie  ciroimatancca  of  die 
appeared  otherwise  to  justify  it** 

III.  The  growing  power  of  the  House  of 
specially  marked,  during  the  Lancastrian  period,  \ft  At- 
earnest  attention  bestowed  by  Parliament  upon  An 
subject  of  elections.  Owing  to  the  unlimited  power  ifT 
the  sheriflfs,  gross  abuses  in  the  return  of  mcmbcia^eqr 
early  crept  in.  It  was  to  the  sheriff  of  each  oonnly  As! 
the  king's  writ  was  addressed,  requiring  him  to  lebna  tno 
knights  for  the  county  and  two  citizens  or  fatuigess^a  fiic 
each  city  or  borough  in  his  bailiwick.  But  as  no  psfA 
culiir  cities  or  boroughs  were  specified  in  the  wri(  lUl 
functionary  assumed  the  power  of  determining  lAst 
cities  and  boroughs  should  exercise  the  franchise ;  and  it 
became  the  constant  practice  to  omit  boroughs  whidbbad 
been  in  the  recent  habit  of  electing  members,  and  to 
return  upon  the  writ,  'There  are  no  more  cities  or 
lu^rtniKhs  within  my  bailiwick.*  There  is  some  exaae 
for  the  shcrifls  in  the  fact  that  the  boroughs  fix*  die 
most  part  were  anxious  to  be  omitted,  so  as  to  escspe 
the  burthen  of  paying  the  wages  of  their  membco^ 
and  frequently  set  at  naught  the  writ  ordering  sa 
eUnrtion,  by  sending  no  return.^    But  the  disuclioaMy 


*  Sec  the  cAsc«  of  Mr.  Long  Wellesley  in  1831,  and  oC  Mr. 
ChaiUon  in  iS37»  urn)  the  reports  of  the  Committee  of  Priiaugn.  C 
K%un\.  >\>).  Sc^  |v  701,  \»1.  92,  p.  3,  ^  «^.  In  1873*  Mr.  wUhf 
Mi\  lUiildlont  i'^nslvtw,  members  of  Fgu-Iiament,  were  icpnanM 
KeAvily  t>ue\l  by  the  Court  of  Oaeen*s  Beach  lor 
CxMme\i^^n  xkith  the  celebrated  *  Tidibonie  case.* 

'  TaH.  lYno.  147. 

•  l*he  town  ^4^  T»TOnKti"«,  in  I>etoiisliire» 
exemption  fnMn  seniiinc  buicesses  to 
ui«  IH. 
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power  of  the  sheriffs  was  often  abused  by  them  for  the 
purpose  of  influencing  the  elections  and  falsifying  the 
returns,  either  at  the  instigation  of  the  Crown  or  of  great 
local  magnates.  Several  statutes  were  from  time  to  time  Attempt  t 
passed  to  prevent  these  malpractices.  So  early  as  the  reign  ^m"!)y 
'jjf  Edward  I.  the  Statute  of  Westminster  I.  (3  Edw.  I.  c.  S)  "'"""=■ 
declared  that  elections  ought  to  be  free,  and  forbade  any 
disturbance  of  their  freedom.  In  the  5th  of  Richard  II. 
an  act  was  pa-ssed  imposing  a  fine  on  sheriffs  who  should 
neglect  to  make  a  return  to  parliamentary  writs,  or  omit 
ixora  such  return  any  city  or  borough  which  was  bound 
«nd  formerly  accustomed  to  send  members  to  Parlia- 
jmenL^  A  statute  of  the  7th  Henry  IV.  made  'on  the 
grievous  complaints  of  the  Commons  against  undue 
elections  for  sliires,'  regulated  the  time  and  manner  of 
electing  knights,  and  provided  for  a  true  return  by  the 
^criff  of  the  result  of  the  election.*     An  act,  passed  four 

Kcars  later  (1 1  Hen.  IV.)  gave  the  justices  of  assize  power 
>  inquire  into  false  returns,  and  inflicted  the  penalty  of 
one  hundred  pounds  on  any  sheriff  guilty  of  this  offence,' 
In  the  23rd  of  Henry  VI.  a  further  attempt  was  made  to 
check  abuses  by  an  act  which  gave  an  additional  penalty, 
upon  a  false  return,  to  the  party  aggrieved,  and  required 
every  sheriff  duty  to  deliver  a  proper  precept  to  the 
mayor  and  bailiff  of  each  city  or  borough  in  his  .shire,  to 
elect  representatives  for  Parliament,  and  every  mayor  and 
bailifT  to  make  a  true  return  of  the  members  chosen.* 

The  cognizance  of  election  disputes  was  originally 
vested  in  the  king  and  his  council.  The  first  instance  of 
tfic  intervention  of  the  Commons  in  such  matters  occurred 
under  Richard  II,,  whose  reign  was  so  fruitful  in  consti- 
tutional precedents. 

In  1384  (7  Ric.  II.)  the  town  of  Shaftesbur>'  presented  Fim  init 
a  petition  to  the  King,  Lords  and  Commons,  complaining 
of  a  false  return  by  the  Sheriff  of  Dorset,  and  praying  elicti 
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dUputw,  ttmp,     them  to  order  remedy.^     In   the   5th   Henry  IV.  the 
'*^^'  Commons  prayed  the  King  and  Lords  in  Parliament  that 

an  insufTicicnt  return  by  the  Sheriff  of  Rutland  might  be 
examined  in  Parliament^  and  exemplary  punishment 
inflicted  in  case  of  default  found.  The  Lords  thereupon 
sent  for  the  Sheriff  and  for  Oneby,  the  knight  returned, 
as  well  as  for  Thorp,  who  had  been  duly  elected,  and 
having  examined  into  the  facts  of  the  case,  directed  the 
return  to  be  amended  by  the  insertion  of  Thorp's  name 
ill  lieu  of  Oneby *s,  and  committed  the  Sheriff  to  the 
IHeel  till  he  should  pay  a  fine  at  the  King  s  pleasure.*  In 
a  subsequent  case,  in  the  1 8th  Henry  VI.,  the  Commons 
are  not  even  named,  but  the  matter  was  determined  by  the 
Kin^  and  the  Lords. 

Ihuler  lulward  IV.,  Henry  VII.,   and    Heniy  VIII. 

there    is   no   record    of  any  interference   on  the  part 

of  the  Commons  ;  but  the  imperfect  state  of  the  rolls 

and  journals  of  Parliament  during  these  reigns  renders 

Nowrirs  caso,      tlus     negative    testimony    of    little    weight      In  the 

^•'*-  *.'»5J-  1st  \K\\\  of  Oucen  Mary,  the  journals  of  the  Commons 

recoiil  the  appointment  of  a  committee  *  to  inquire  \l 
AUxantlcr  Nowell,  prebendary  of  Westminster,  may  be  of 
the  House.'  0\\  the  following  day  they  reported  that 
*  Alexaniler  Nmvell,  prebendary  in  Westminster,  and 
ihcivhy  luivini;  voice  in  the  Convocation  house,  cannot  be 
a  member  of  this  House,  and  the  Queen's  writ  to  be 
directed  for  another  burgess  in  his  place.'* 
c'.iso  of  tho  rhc  next  case  was  that  of  the  county  of  Norfolk,in  isSd 

oniniyof  q,^  account  of  soiiic  irrciTularity  in  the  first  return,  the 

chancellor  hatl  issued  a  second  writ  for  this  county,  and 
a  dilVeivnt  member  had  been  elected.  The  circumstance 
having  been  noticed  in  the  House  of  Commons,  Queen 
I'Mizabeth  directed  the  speaker  to  express  her  displeasure 


*  ('il.\nvil,  Reports  of  K lections,  cd.  1774,  Introd.  p.  12.     The  refoltrf 
this  petition  is  not  stated. 

*  Ihid.     llallam,  Midd.  Ages,  iii.  no. 
'  Com.  Journals,  I  Mary,  p.  27. 
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that '  the  House  had  been  troubled  with  a  thing  imperti- 
nent for  them  to  deal  with,  and  only  belonging  to  the 
charge  and  office  of  the  lord  chancellor,  whom  she  had 
appointed  to  confer  with  the  judges  about  the  returns 
for  the  county  of  Norfolk,  and  to  act  therein  according  to 
justice  and  right/  The  House,  however,  appointed  a 
committee  to  investigate  the  circumstances,  who  reported 
in  favour  of  the  election  under  the  first  writ  While 
intimating  that  they  had  reason  to  believe  that  the 
chancellor,  and  some  of  the  judges,  held  the  same  opinion 
as  themselves,  the  committee  declared  that  *  they  had  not 
thought  it  proper  to  inquire  of  the  chancellor  what  he 
had  done,  because  they  thought  it  prejudicial  to  the 
privilege  of  the  House  to  have  the  same  determined  by 
others  than  such  as  were  members  thereof.  And  though 
they  thought  very  reverently  of  the  said  lord  chancellor 
and  judges,  and  knew  them  to  be  competent  judges  in 
their  places,  yet  in  this  case  they  took  them  not  for 
judges  in  Parliament  in  this  House :  and  thereupon 
required  that  the  members,  if  it  were  so  thought  good, 
might  take  their  oaths  and  be  allowed  of  by  force  of  the 
first  writ,  as  allowed  by  the  censure  of  this  House,  and 
not  as  allowed  of  by  the  said  lord  chancellor  and  judges. 
Which  was  agreed  unto  by  the  whole  House/ ^ 

James  I.,  in  the  proclamation  summoning   his  first  Case  of 
Parliament,  attempted  to  exercise  a  wide  control  over  Fortcscue, 
parliamentary  elections,  specifying  the  kind  of  men  who  '604. 
were  to  be  elected,  and  specially  forbidding  the  choice  of 
*  bankrupts  or  outlaws/     All  returns  were  to  be  filed  in 
chancery  ;  and  any  found  contrary  to  this  proclamation 
were  to  be  rejected  as  unlawful  and  insufficient,  and  the 
constituencies  fined.     Any  person  elected   contrary  to 
the  proclamation  was  also  to  be  fined  and  imprisoned.' 
The  question    soon  came  to  an   issue.      Sir   Francis 
Goodwin  was  elected  for  the  county  of  Buckingham ; 


in 


^  D'Ewes,  393,  cited  by  Hallam. 
«  Pari.  Hist.  L  967. 
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but  the  Clerk  of  the  Crown  refused  to  receive  the  return 
on  the   ground  that  Goodwin  had  been  outlawed  some 
years  before,  and  Sir  John  Fortescue,  a  member  of  the 
Privy  Council,  was  elected  by  virtue  of  a  second  writ 
The  Commons,  on  the  matter  being  brought  under  their 
notice,  voted  that  Goodi^in  was  duly  elected,  and  n^used 
to  confer  on  the  subject  with  the  Lords,  or  to  submit  to 
the  contrary  decision  of  the  judges.     The  king  desired 
them  to  confer  with  the  judges^  which  they  also  refused, 
but  at  length  yielded  to  his  peremptory  command.    At 
his  suggestion  they  finally  agreed  to  a  compromise, — that 
both  Good\^'in  and   Fortescue  should  be  set  aside  and  a 
new  writ  issued-     This  was  in  effect  a  v-ictory  for  the 
Commons,  whose  right  to  decide  upon  the  legality  of 
returns  and  the  conduct  of  returning  officers  in  making 
them,  was  thenceforth  regularly  claimed  and  exercised. 
It  was  fully  recognized  as  their  exclusive  right  by  the 
Court  of  Exchequer  Chamber  in  1674,^  by  the  House  of 
Lords  in   1689,^  ^^^  <^^^  ^X  ^^e  courts  in  1680'  and 
1702  *    Their  right  was  further  recognized  by  the  act 
7  William  III.  c  7,  which  declared  that '  the  last  deter- 
mination of  the  House  of  Commons  concerning  the  right 
of  elections  is  to  be  pursued.' 

The  claim  of  the  Commons  to  determine  the  rights 

of  the  electors  as  well  as  the  legality  of  the  election 

gave  rise,   in  1702,   to  a   memorable  contest  between 

the   Lords  and  Commons.   One  Ashby,  a  burgess  of 

^*\Nh^t^^^^    Aylesbury,    having    been   refused   permission    to  \'0te 

1702.  at    an    election,    brought  an    action  at  common  law 

against  White  and  others,  the  returning  officers  of 
that  borough.  He  obtained  a  verdict ;  but  it  i^as 
moved  in  the  Court  of  Queen's  Bench,  in  arrest  of  judg- 
ment, *  that  this  action  did  not  lie ; '   and,  contrary  to 

*  Barnard iston  v,  Soame,  6  Howell,  St.  Tr.  1092. 
'  lb,  1 1 19. 
'  Onslow's  case,  2  Vent.  37. 

*  Prideaux  v,  Morris,  2  Salk.  502. 
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the  opinion  of  Lord  Chief  Justice  Holt,  judgment  was 
entered  for  the  defendant,  a  decision  which  was  after- 
wards reversed,  on  a  writ  of  error,  by  the  House  of 
Lords.  Upon  this  the  Commons  declared  that  *the 
determination  of  the  right  of  election  of  members  to 
serve  in  Parliament  is  the  proper  business  of  the  House 
of  Commons,  which  they  would  always  be  very  jealous 
ot  and  this  jurisdiction  of  theirs  is  uncontested  ;  that 
they  exercise  a  great  power  in  that  matter,  for  they 
oblige  the  officer  to  alter  his  return  according  to  their 
judgment ;  and  that  they  cannot  judge  of  the  right  of 
election,  without  determining  the  right  of  electors  ;  and 
if  electors  were  at  liberty  to  prosecute  suits  touching 
their  right  of  giving  voices,  in  other  courts,  there  might 
be  diflferent  voices  in  other  courts,  which  would  make 
confusion,  and  be  dishonourable  to  the  House  of  Com- 
mons ;  and  that  therefore  such  an  action  was  a  breach 
of  privilege.*  On  the  other  side  it  was  objected  that 
*  there  is  a  great  difference  between  the  right  of  the 
electors  and  the  right  of  the  elected  :  the  one  is  a  tem- 
porary right  to  a  place  in  Parliament, /r^  hdc  vice ;  the 
other  is  a  freehold  or  a  franchise.  Who  has  a  right  to 
sit  in  the  House  of  Commons  may  be  properly  cogniz- 
able there  ;  but  who  has  a  right  to  choose,  is  a  matter 
originally  established,  even  before  there  is  a  Parliament. 
A  man  has  a  right  to  his  freehold  by  the  common  law, 
and  the  law  having  annexed  the  right  of  voting  to  his 
freehold,  it  is  of  the  nature  of  his  freehold,  and  must 
depend  upon  it.  The  same  law  that  gives  him  his  right 
must  defend  it  for  him,  and  any  other  power  that  will  pre- 
tend to  take  away  his  right  of  voting  may  as  well  pretend 
to    take   away   the  freehold    upon    which  it  depends.'^ 

Shortly  after   the    decision    of  the    House    of  Lords   Case  of 'the 
in  this    case   'five   other   burgesses  of  Aylesbury,    now    Aylesbury  men. 
familiarly    known    as     "  the    Aylesbury     men,"     com- 


*   Report  of  Ix)r(ls'  Committee,  27th  March,  1704,  upon  the  conferences 
in  the  case  of  Ashby  and  White.  —  Hatsell,  vol.  iii.  App. 
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menced  actions  against  the  constables  of  their  borough, 
and  were  committed  to  Newgate  by  the  House  of 
Commons  for  a  contempt  of  their  jurisdiction.  They 
endeavoured  to  obtain  their  discharge  on  writs  of  habeas 
corpus,  but  did  not  succeed.  The  Commons  declared 
their  counsel,  agents  and  solicitors  guilty  of  a  breach  of 
privilege,  and  committed  them  also.  Resolutions  con- 
demning these  proceedings  were  passed  by  the  Lords^ 
— conferences  were  held,  and  addresses  presented  to  the 
Queen.  At  length  the  Queen  prorogued  Parliament, 
and  thus  put  an  end  to  the  contest  and  to  the  imprison- 
ment of  the  Aylesbury  men  and  their  counsel  The 
plaintiffs,  no  longer  impeded  by  the  interposition  of  pri- 
vilege, and  supported  by  the  judgment  of  the  House  of 
Lords,  obtained  verdicts  and  execution  against  the  re- 
turning officers.*^ 

The  exclusive  jurisdiction  of  the  Commons  is 
matters  of  election,  which,  for  the  sake  of  their  own 
independence,  they  had  insisted  on  and  obtained, 
became  subsequently  prostituted  to  the  purposes  of 
party,  and  this  abuse  reached  its  greatest  he^ 
under  George  H.  and  George  HI.*  The  evil  was  re- 
medied as  far  as  possible  by  the  acts  of  Mr.  Grenvillc  in 
1770,  and  of  Sir  Robert  Peel  in  1839;  but  to  the  last 
the  constitution  and  proceedings  of  election  conunittees 
*  too  often  exposed  them  to  imputation  of  political  Mas! 
At  length,  in  1868,  the  trial  of  controverted  elections  was 
transferred  to  judges  of  the  superior  courts  of  law,*  thai 
recurring  to  the  method  adopted  more  than  450  ycaii 
before  in  the  election  statute  of  1 1  Henry  IV. 

It  was  under  the  Lancastrian  dynasty  that  the  first 
statutes  were  passed  regulating  the  qualifications  of  par- 

*  May,  Pari.  Prac.  55. 

*  See  May,  Const.  Hist.  i.  362-369.  *  The  straggle  between  Sir  Robe* 
Walpole  and  his  enemies  was  determined  in  1741— not  upon  any  qtiati* 
of  public  policy — but  by  the  defeat  of  the  minister  on  the  Chippcnhi* 
Election  Petition.* — Ibid.  p.  364. 

*  31  &  32  Vict.  c.  125. 
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liamentary  electors  and  of  pOKns  to  be  elected  It  tfl 
probable  that  Trom  the  first  intioductiob  <si  county  re- 
presentation, but  certainly  aa  eariy  as  the  year  1254,* 
the  knights  of  the  shire  were  elected,  not  mo«ly  by  the 
Jinights  or  tenants  in  a^u,  but  l^  all  tbe  fiedudden  irf  »>«gwtii^  - 
the  county  assembled  in  thf  county  oouit.  The  Cariiest  HMiy^IV.  * 
statute  reflating  their  electkni,  7th  Henry  IV.  &  15, 
seems  to  have  placed  the  franduse  upon  a  very  popular 
basis,  so  as  to  include  not  ontyall  freeholders^  bnt  all 
freemen.      It  was  enacted,  th^  'at  the  next  counQr  ^ 

[court]  to  be  holden  after  the  delivery  of  the  writ,  pro* 
clamation  should  be  madi^  in  the  full  county,  erf"  the  day 
and  place  of  the  Parliament,  and  that  all  tktty  thai  k* 
thftre  present,  as  well  suitors  dmfy  summoited  for  H» 
stMte  eauu-  as  others,  shall  attend  to  the  election  ci  the  • 
Itn^hts  Tor  the  Parliament ;  and  then,  in  the  j&ill  county, 
they  slull  proceed  to  the  dectioo,  fredy  and  indiffer- 
itly,  notwithstanding  any  request  or  command  to  the 
.  latrary.'^  But  in  1439  (8  Hffuy  VL),  waa  passed  a  Fh«t^a»- 
Very  remarkable  measure, — the  first  disfranchising  sta-  SIJuw  S^ea. 
tute  on  record, — by  which  the  qualification  of  county  VI.  c.  7. 
idectors  was  restricted  to  such  freeholders  as  '  have  free 
land  or  tenement  to  the  value  of  forty  shillings  by  the 
year  at  least,  above  all  charges.'  Allowing  for  the 
change  in  the  value  of  money,  this  was  equivalent  to  a 
real  property  qualification  of  from  thirty  to  forty  pounds 
annual  value,  and  must  have  disfranchised  a  very  large 
number  of  the  smaller  rreeholders.  The  county  franchise, 
which  had  reached  its  maximum  under  Henry  JV.,  was 
reduced  to  its  minimum.  The  reactionary  tenden- 
of  the  times  are  disclosed  in  the  recital  in  the  act  of 


WHi  tor   Ihe   eleclion   of  two  IcnighU  of  the  shire  to  granE  an  kid, 
.  1354.  inSlnbbs,  Sel.  Chan.  367. 

The  language  of  the  act  i)  ambiguous,  but  a  compaHson  of  the  parlia- 
i  liiueii  bi^fotcainL  immedUtely  after  its  pasaing  appears  to  COn- 
111:.  LI  ■.  I  i!]..-i       [d  the  later  writs  all  viio ihaii  allend  tifon  tht 
''  ,    .  _'  '1-  [reeljr  and  indiflerenlly  lo  elect  the  members, 

o  mentioa  being  made  of  the  fnochise  being  confined  to  niiton. — Sec 
lofnoiluun  Cat,  Ancient  Puliamenlftrr  Elections,  105. 
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the  reasons  which  were  thought  to  render  it  necessary. 
It  complained  that  elections  of  knights  of  shires  had  of 
late  been  made  '  by  very  great,  outrageous  and  exces- 
sive number  of  people  dwelling  within  the  counties,  of 
the  which  most  part  was  people  of  small  substance  and 
no  value,  whereof  every  of  them  pretended  a  voice 
equivalent  as  to  such  elections  to  be  made,  with  the  most 
worthy  knights  and  esquires  dwelling  within  the  same 
counties, — whereby  manslaughters,  riots,  batteries,  and 
divisions  among  the  gentlemett  and  other  people  of  the 
same  counties  shall  very  likely  rise  and  be  [it  is  not  said 
that  they  had  actually  occurred]  unless  convenient  and 
due  remedy  be  provided.*  * 

Besides  fixing  a  property  qualification  for  voters,  this 
statute  also  required  that  both  the  electors  and  the  elected 
should  be  actually  resident  in  the  county.  This  bad 
already  been  insisted  on  in  141 3,  as  to  both  counties  and 
boroughs,  by  a  statute  of  Henry  V. ; '  and  another  statute  . 
of  the  loth  Henry  VI.  (c.  2)  ordained  that  the  land  which 
gave  the  vote  should  be  situate  within  the  county.  The 
restrictions  as  to  residence  seem  to  have  been  genciaHjr 
evaded  as  early  as  the  reign  of  Edward  IV. ;  and  the  statute 
of  Henry  V.  having  proved  'almost  a  solitary  instance  in 
the  law  of  England  wherein  the  principle  of  desuetude  hai 
been  avowedly  set  up  against  an  unrepealed  enactmeoC 
oS^fn  c^s8   ^^^  ^*  length  repealed  by  the  14th  George  III.  c  s8.» 

»  8  Hen.  VI.  c.  7.  .  «  i  Hen.  V.  c  I. 

'  Hallam,  Midd.  Ages,  iii.  119.  In  Onslow  v.  Ripley,  1 781,  tlbeCoaC 
of  King's  Bench  resolved  that  *  Uttle  regaxd  was  to  be  Had  to  tint  ancM 
statute,  I  Hen.  V.,  because  tht  common  practice  of  the  kimgsUm  kad  km  &f 
since  to  the  contrary,^ -^VtcVvt^W,  Reports  of  Contested  Electioii^i.0 
note  D. 

In  the  reign  of  Elizabeth,  in  1 571,  a  bill  was  introduced  in  the  CooaM 
to  repeal,  as  to  boroughs,  the  ancient  statute  of  Henry  V.  and  legifiKAt 
innovation  which  time  had  brought  about     The  bill  appesn  to  nave  kM 
dropped,  but  it  gave  rise  to  an  interesting  debate  which  has  been  picM^ 
in  the  pages  of  D* Ewes'  Journal.     The  supporters  of  the  bill  aigied  At 
question  on  its  merits,  asserting  that  a  man  could  not  be  presumed  to  be ■■' 
for  being  a  resident  burgess,  and  that  the  whole  body  of  the  reals,  ^^ 
service  of  the  same,  was  rather  to  be  respected  than  any  prirate  itprf* 
place  or  person.     '  This,'  obser\'es  Hallam,  '  b  a  remarkable,  and  peAj 
the  earliest  assertion,  of  an  important  constitutional  principle  ^  ^ 
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The  actof23rdHeiiry  VI.  has  been  already  referred  to  Knight*  of  ihe 
-         ,  ,  .  1  1  .  r  shire  reqnircvl 

in  reference  to  the  restraints  put  upon  the  malpractices  of  lo  be  of  genile 

tbe  sheriffs ;  but  it  is  more  important  on  account  of  one  '""Jl*  ^^f" 
.t>i  its  provisions,  which  attempted  to  establish  not  only  a  c.  14. 
property  qualification  for  members,  but  also  a  qualiRca- 
.ticm  of  gentle  birth,  contrary  to  that  important  constitu- 
tional principle, — the  legal  equality  of  all  freemen  below 
the  peerage, — which  has  exercised  so  beneficial  an  in- 
Aacncc  over  the  English  nation.  It  would  seem  that 
the  knights  of  the  shire  were  ceasing  to  be  in  all  cases 
]cnigbt£  in  the  strict  sense  of  the  term,  or  even  gentlemen 
by  birth,  and  it  was  now  enacted,  that  henceforth  the 
bounty  representatives  should  be  '  notable  knights  of  the 
same  counties  for  which  they  shall  be  chosen,  or  other- 
such  notable  esquires,  gcnllenun  born,  of  the  same 
shall  be  able  to  be  knights,  and  no  man  to 
!  such  knight  which  standeth  in  the  degree  of  a  yeoman 
uodcr,* 

The  property  qualification  thus  established  was  con-  ■P™P« 
s'der^blc,  the  amount  of  land  which  made  its  owner  niemi 
eligible  for  knighthood  being  estimated  at  £20  annual 
value,  equivalent  to  at  least  £yxi  a  year  at  the  present 
time.  The  celebrated  statute  of  Queen  Anne — passed 
to  correct  the  evils  of  bribery  caused  by  the  candidature 
\iS  rich  commercial  men  without  local  connexions — 
excluded    all    but     landowners     from    the    House    of 


iber  of  Ihc  House  of  Commons  is  dcpnled  to  serve  not  onJy  for  h  is  con- 

ents  but  foi  the  whole  kingdom  ;  a  principle  which  nuLrks  the  dl'^tioc- 

liaa  belveen  a  modem  English  Pailiament  and  luch  depnlations  of  tbe 

— u  weie  usembled  in  scleral  continental  kingdoms;  a  principle  to 

the  Home  of  Commcuu  is  indebted  for  its  weight  and  dignity,  as 
its  bcne&dal  elHdcncy,  and  which  none  but  the  servile  worshippers 
of  lb<!  populace  are  ercr  found  to  gainsay.'  Those  who  defended  the 
~  ' 'lag  law,  and  appeared  anxious  to  restore  it  to  vigour,  ai^ed  that  the 
lot  ranlcs  tt^g  manual  and  mechanical  arts  oaght,  like  the  rest,  to  be 
tiled  anil  consulted  with  on  matters  which  coacemed  them  (an  argu- 
t  which  has  been  revived  in  the  present  day  in  bvour  of  working-men 
lidales  for  Pariiament).  But  Ibe  chief  mischief  dwelt  upon  as  resulting 
I  DOD'rcsidenl  bomugh  members  was  the  interference  of  noblemen  in 
ioos  in  favour  of  nomiaecs.  Some  members  proposed  lo  impose  a  line 
j^tp  on  any  borough  making  its  election  on  a  peer's 
-    168;  "  "--    ---  ■    •'■    ■    -" 


'Ewes,  p.  16S  :  ilallam,  Const.  Hist 
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Commons,  the  qualification  being  fixed  at  £6100  a  year 
for  county,  and  ;^300  a  year  for  borough  members,^ 
which  was  to  be  exclusively  derived  from  freehold  or 
copyhold  estate.*  This  invidious  and  unjust  law  was 
maintained  until  1838,  when  the  monopoly  of  the  land- 
owners was  surrendered,  and  personal  property  was 
admitted  as  a  qualification.^  At  length,  in  1858,  the  law 
of  property  qualification,  having  been  systematically 
evaded  from  its  first  establishment,  was  abolished 
altogether.*  There  is  only  one  recorded  instance  in 
which  advantage  was  taken  of  the  oligarchic  provision 
of  Henry  VI.'s  statute,  that  knights  of  the  shire  should 
be  of  gentle  birth,  and  this  occurred  six  years  after  the 
law  was  passed.^  But  it  would  be  very  rare  during  the 
reactionary  period  upon  which  England  had  now 
entered,  that  other  than  men  of  aristocratic  birth  should 
be  returned  as  county  members.  The  servility  of  Parlia- 
ment during  the  Tudor  period  was  in  no  small  d^ree 
owing  to  the  political  corruption,  for  which  the  limited 
constituencies  introduced  by  Henry  VI.  afforded  every 
facility. 

In  boroughs,  prior  to  the  passing  of  the  act  of 
Queen  Anne  above  referred  to,  no  other  qualification  was 
required  in  the  members  except  that  imposed  by  the 
I  Henry  V.  c.  i.,  that  they  should  be  *  citizens  and 
burgesses  rcsiant,  dwelling,  and  free,  in  the  same  cities 
and  boroughs.*  The  question,  Who  were  the  electors  in 
boroughs.?  has  been  the  subject  of  much  controversy; 
but  Mr.  Serjeant  Merewethcr  and  Mr.  Stephens,  in  their 
learned  work  on  the  *  History  of  Boroughs,*  have  con- 
clusively shown  that  originally  the  elective  franchise  was 
enjoyed  by  all  burgesses,  that  is,  by  all  the  free  inhabit- 


*  The  members  for  tlie  Universities  were  excepted. 

-  9  Anne,  c.  5.  A  bill  to  the  same  effect  parsed  both  Houses  in  169^^ 
but  William  111.  withheld  the  roy.il  assent. 

*  I  &  2  Vict.  c.  48.  ■«  6  &  7  Vict.  c.  iS. 

*  In  the  29th  Hen.  VI.  the  election  of  Henry  Gimber  for  HuDtiogdoBdi* 
was  set  aside  on  the  ground  (among  others  alleged  by  the  peritictfC 
electors)  that  he  was  not  of  gentle  birth.  —Prynne's  3rd  RegUtcr,  p.  IS7- 
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ant  householders  paying  scot  and  bearing  lot,  and  sworn 
and  enrolled  at  the  court  leet  of  the  borough.  The 
*  court  leet/  or  '  burghmoot/  was  the  '  folkmoot '  of  the 

•  borough,  just  as  the  'shiremoot '  was  the '  folkmoot  *  of  the 
shire.  Those  householders  only  who  bore  their  share  of 
the  burthens  of  the  place,  who  paid  scot  and  bore  lot^ 
were  entitled  to  the  privilege ;  those  who,  from  poverty 
or  other  cause,  did  not  pay  the  charges,  nor  serve  the 
public  offices  of  the  borough,  were  not  '  burgesses,'  and 
therefore  excluded.^  But  at  an  early  period  it  seems  to 
have  been  customary  for  the  borough  representatives  to 
be  elected  in  the  county  court  by  delegates,  chosen  by 

^  their  fellow-burgesses  for  that  purpose;  and  gradually 
these  select  bodies,  by  whatever  names  distinguished, 
usurped  the  power,  and  by  long  usage  acquired  a  kind 
of  prescriptive  right,  of  election.  By  the  end  of  the 
15th  century  these  select  bodies  had  in  many  places 
substituted  self-election  for  the  suffrages  of  the  whole 
Vody  of  the  burgesses.     '  Until  the  reign  of  Henry  VII.,* 

*  xemarks  Sir  Erskine  May, '  these  encroachments  had  been 

local  and  spontaneous.    The  people  had  submitted  to 

them :  but  the  law  had  not  enforced  them.     From  this 

time,  however,  popular  rights  were  set  aside  in  a  new 

form.     The  Crown  began  to  grant  charters  to  boroughs,* 

(generally    conferring    or    reviving    the    privilege    of 

ictuming  members  to  Parliament ;  and  most  of  these 

charters  vested  all  the  powers  of  municipal  government 

in 'the  mayor  and  town  council,  nominated  in  the  first 

instance  by  the  Crown  itself,  and  afterwards  self-elected. 

Mor  did  the  contempt  of  the  Tudors  for  popular  rights 


^,- 


'  In  the  Year  Book  of  Edward  III.  the  persons  entitled  to  be  citizens  of 

I^odon  were  decided  to  be  '  those  who  were  bom  and  heritable  in  the  same 

^  hj  des4Knt  of  inheritance,  or  who  were  resiants  and  taxabU  to  scot  and 

ll^    Ijt'    The  latter  is  the  most  general  description,  and  as  the  former  would 

^    Nbde  all  who  had  heritable  houses,  so  would  the  latter  include  all  other 

^    "^lident  booseholden  who  were  of  fitee  oondition.—Merewether  and  Stephens 

^  Boroughs,  Introd.  zxvL 

^*  The  irsi  charter  of  municipal  incorporation  was  granted  m  the  reign  of 


lur  '■■■ 


318 


tck. 


7h 


Stop  here.  By  many  of  their  cfaaiten  the 
governing  body  was  entnisled  with  the  exdusm 
of  returning  members  to  Parliament  P<v  natirmaVty 
well  as  local  puiposesi  the  butgesses  weie  put 
the  pale  of  the  constitution.  And  in  order  to 
munidpalities  under  the  direct  influence  of  die 
and  the  nobility^  the  office  of  h^  steward 
created :  when  the  nobleman  holdii^  that  office 
the  patron  of  the  borougfay  and  returned  its 
Parliament  The  power  of  the  Crown  and 
was  increased  at  the  expense  of  the  liberties  of 
people.  The  same  policy  was  pursued  by  the 
and  the  two  last  of  that  race  violated  the  liberties 
the  few  corporations  which  still  retained  a  popular 
stitution,  after  the  encroachments  of  centuriea'^ 
dence  was  at  first  an  essential  qualificatioo  ftr  it. 
burgess,  whether  as  member  or  elector;  but 
practice  of  electing  non-resident  members  had 
introduced,  in  open  defiance  of  the  Parliamentary  ih^ 
and  the  statutes  of  the  realm,  non-resident  electofsvoe 
also  admitted.  This  was  extensively  resorted  to  at  the 
restoration  of  Charles  II.,  when,  under  the  act  of  the 
13th  year  of  that  reign,  the  resident  corporatofS  weie 
expelled  from  their  offices  by  the  king's  conmiissiaDCl% 
and  the  great  officers  of  state  and  other  perscms  intio* 
duced  in  their  stead. 

Although  these  usurpations  were  in  some  phcei 
corrected  after  the  Revolution,  yet  in  others  they  weft 
improperly  continued  and  sanctioned  by  legal  autlMxi|;ii 
By  these  various  means  the  right  of  voting  in  dties  mA 
boroughs  became  generally  restricted,  either  to  tti 
mayor  and  town  council,  or  to  that  body  and  its  MB 
nominees,  the  freemen ;  and  by  the  growtiii  c^anidfiiftc 
variety  of  local  usages,  which,  though  not  really 
were  judicially  recognized  as  such,  the  electoralp 


1 


J 


• 


1  Const  Hist  iii.  279.  Case  of  Qno  WamntOk  l6S^  8L  TV.  il 
remodelling  the  Corporations,  1687,  HaUam,  Gonit,  ut.  HL  y^ 
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'.  municipal,  system  of  boroughs  became  greatly 
^d  from  its  primitive  popular  character.'  The 
mass  of  abuses  and  anomalies  was  at  length  swept  away 
by  the  Reform  Act^  and  the  Municipal  Corporations 
Act.*  Finally,  in  1S67,  the  ancient  system  of  household 
suffrage,  with  certain  restrictions,  which  cannot  be  re- 
garded as  in  any  way  more  stringent  than  those  which 
or^inally  existed,  was  re-established.* 

Henry  VI.  was  only  nine  months  old  when  he  sue-  Historyof 
sJcd  to  the  throne.  His  long  minority,  and  the  mental  ^eeneies. 
nbecility  which  he  evinced  on  reaching  manhood, 
Rndcred  his  reign  practically  a  perpetual  regency ; 
llthough  nominally  a  protector  of  the  kingdom  was 
Bily  appointed  at  Henry's  accession,  and  on  two  other 
isions,  once  when  the  king  was  specially  afflicted  by 
1  malady,  and  again  in  1455,  -when,  after  the  first 
tettle  of  St,  Alban's,  the  Duke  of  York  ^vas  stretching 


'  Sir  EnLme  May  (CaosL  HisL  iii.  376)  hss  pointed  out  Ihe  remark- 

rralld  Existing  between  the  general  political  hutory  of  the  country 
history  of  !oal  govetnmenl,  both  in  boroughs  anJ  parishes  ;  '  While 
ha  amtoccacy  H3S  encroaching  upon  popular  power  in  the  povemmeni  of 
hcctxte,  il  was  making  advances,  no  less  sure,  in  local  institutions.    Tlie 
nrweiceraduilly  appropriating  the  franchises  which  were  the  birthright  of 
kr  many  -.  and  again,  u  politi^  liberties  were  enlarged,  the  rights  of  self- 
niBicnt  were  recovered.     Every  parish  is  tlie  image  and  reflection  of 
tatc.     The  lanil,  the  church,  and  the  cooimooaUy  share  in  its  govem- 
t  ;  the  aristocratic  and  democratic  clemenl;  are  combined  in  its  society, 
cotnmon  law,  in  its  grand  simplicity,  recognized  the  right  of  all  the 
I  puiihioners  to  assemble  in  veslry  and  administer  parochial  affairs. 
in  many  parishes  this  popular  principle  gradually  feU  into  disase  ;  and 
inhabitants — self-elected  and  irresponsible — claimed  the  right  of  im- 
nng  taxes,  administering  Ihc  parochial  funds,  and  exercising  all  local 
iboritjr.     This  usurpilion,  long  acquiesced  in,  grew  into  a  custom,  which 
!  contls  rcCDgniied  as  a  legal  exception  from  the  common  law.     The 
a|>k  bad  forfeited  their  rights,  and  select  vestries  ruled  in  their  behalf. ' 
partial  remedy  for  this  abuse  of  parochial  ^veinment  was  applied  by 
^  Staiges  Boome's  Act  in  t8iS,  I58  Geo.  III.  c  69),  and  by  Sir  John 
IoUkwm^s  Vestry  Act  (1  4  a  WdL  iV.  c,  60)  in  1831, 
■  »  ik  3  Will.  IV.  c  45. 

*  5*  6  Will.  IV.  c  76.  amended  by  2»Vicl.  c  35. 

•  Tbe  Reform  Act  of  1867  (30  &  31  Vict,  c  t03)  admitted  to  the 
grra^  franchise  all  malt  eccupUrs  of  dwflliHg-keuia  (of  fiiU  age)  who 
n«  readecl  li>r  twelve  months  on  Ihe  31st  July  in  any  year,  and  have  been 
Mi  la  tlic  poor  rates  as  ordinary  occupiers,  nnd  have,  on  or  before  ihe 
Th  July,  ^n/mch  rates  up  to  the  preceding  slh  January.     Il  also  ad- 

itUn  iMgrri  who  have  occupied  for  the  same  period  lodgings  of  the 
niul  value,  uniurmihed,  ai  £io. 
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forth  his  hand  towards  the  throne.     The  action  of  Parlia- 
ment with  reference  to  the  question  of  regency  forms  an 
interesting  point  in  constitutional  history.     During  the 
temporary  absence  from  the  realm  of  our  Norman  and 
early  Angevin  kings,  the  government  of  the  kingdom  de- 
volved officially  on  the  chief  justiciar,  and  from  the  re^ 
of  Henry  III.  it  became  common  to  appoint  lords  justices, 
or  custx>des  rcgni — usually  by  royal  authority  only.^    But 
these  appointments  scarcely  fall  within  the  stricter  sense 
of  the  term  *  regency/  which  connotes   the  infancy  or 
other  natural  incapacity  of  the  reigning  king.     Owing 
probably  to  the  ancient  elective  character  of  the  English 
kingship,  the  common  law  makes  no  provision  for  the 
case  of  an  infant  king  who,   in  judgment  of  law,  can 
never  be  a  minor,  and  has  therefore  no  legal  guardian.' 
But  pari  passu  with  the  gradual  establishment  of  heredi- 
tary succession   to    the    Crown,   the   national  council, 
besides  altering  the  course  of  succession    as  occasion 
required,  began  to   exercise  the  power   of  vesting  the 
royal  authority,  during  the  infancy  or  other  incapacity 
of    the   reigning   prince,    in   a    protector,    guardian,  or 
council   of    regency.      There    are    fifteen    instances  in 
English  histor>'  of  the  appointment  of  a  regency,  either 
actual  or  prospective. 
Henry  III.  I.     On  the  accession  of  Henry  HI.,  at  the  age  of  nine 

years,  the  Earl  of  Pembroke  assumed  the  title  of 'rector 
regis  et  regni,'  with  the  consent  of  the  few  loyal  barons 
who  had  just  proclaimed  the  young  king.  The  powers 
of  the  '  rector  *  were  practically  limited  by  the  ad\ice  of 
the  baronage. 


*  After  the  death  of  Mary  II.  in  1695,  ^^^^^^  Justices,  consisting  of  tbe 
principal  ofiiccrs  of  state  and  the  Archbishop  of  Canterburv,  were  appnimrf 
to  carry  on  the  government  during  William  1 1 1. 's  absence  from  the  reiln* 
his  foreign  expeditions. 

^  Co.  Litt.  43.  Sir  Edward  Coke  reasons  thus :  *  In  judgment  of  hf 
the  king,  as  king,  cannot  be  said  to  be  a  minor  :  for  when  the  royall  ta* 
politique  of  the  king  doth  meete  with  the  naturall  capacity  in  one  pen* 
the  whole  bodie  shsdl  have  the  qualitie  of  the  royall  politique,  which  is  * 
greater  and  more  worthy,  and  wherein  is  no  minoritie/ 


nd  guardians  of  the  realm  until  the  king's  return. 

I  the  accession  of  Edward  III.,  at  the  age  of  Edward  III. 

I,  Parliament  was  immediately  summoned,  and 

ed  to  appoint  a  standing  council,  '  a  sort  of  par- 

ary   regency,'   consisting   of   four   bishops,   four 

d  six  barons,  with  the  Earl  of  Lancaster  at  their 

»  advise  the  king  in  all  matters  of  government. 

chard  II.  was  only  ten  years  and  six  months  old  Richard  II. 

Jate  of  his  accession.     But  however  incapable 

Y  of   exercising    sovereign    authority,    he  was 

d  as  in  the  legal  enjoyment  of  it,  and  no  regent 

pointed.    The  great  seal,  according  to  the  subtle 

ig  of  the  lawyers  of  that  age,  was  supposed  to  pos- 

»rt  of  magical  influence  rendering  any  government 

The  day  after  his  grandfather's  death,  Richard 

i  the  seal  from  the  hands  of  its  keepers,  and 

d  It  to  the  Duke  of  Lancaster  for  safe  custody. 

lys  afterwards  it  was  handed  over  to  the  Bishop 

David's,  who  was  thus  enabled  to  legalize  all  acts 

government.     But  although  no  regent  was  ap- 

,  the  House  of  Lords  nominated  a  council  of 

without  whose  concurrence  no  measure  was  to  be 

into  effect.     This  council  was  modified  from  time 

e   by  Parliament,  which  itself  acted  as  '  a  great 

of  rec^encv  '  duriner  the  earlier  vears  of  Richard's 
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by  the  Patliament    On  hearing  of  flie  late  Idng^sdadw. 
several  of  the  lords  quritual  unci  trmpnrnl^  rhirfljr  imm 
bers  of  the  old  council,  met  together  and  pnn^led  ftr 
the  exigencies  of  government  by  issuii^  comnuanoos  to. 
judges^  sherifTsy  and  other  officer^  to  continue  in  tta 
exercise  of  their  re^ective  dutfes^  and  also  writs  isr  & 
new  Parliament      This  was  opened  by  the  Didoe  of 
Gloucester,  as  commisuoner  appointed    in  tiie  IdBffu 
name,  with  the  consent  of  the  council,  under  tiie  gnat 
seal|  and  at  once  proceeded  to  ratify  all  the  acts  of  Aa 
peers  who  had  taken  on  themselves  the  admimatnlkii 
and  summoned  the  Pailiament    Some  wedcs  later  iti| 
recorded  in  the  rolls  that  the  king; 'considering  his  teate 
age  and  inability  to  direct  in  person  the  oonoems  of  1i$ 
realm,  by  assent  of  lords  and  commons  appoinli  the 
Duke  of  Bedford,  or  in  his  absence  bejrond  aei^  te 
Duke  of  Gloucester,  to  be  fir^Udar  amd  drfatiir  of  Ike 
kingdom  and  English  church,  and  the  king^s  ducC  oafm»t 
seller.'    Letters  patent  were  afterwards  passed  to  ttii 
efTect,  but  the  tenure  of  the  office  was  expressly  limited, 
to  during  the  king's  pleasure.    Sixteen  counsdkxs  woe 
afterwards  appointed   in  Parliament    to    assist  in  die 
administration,  with  an  almost  unlimited  power  of  veto 
on  the  removal  and  appointment  of  officers.^ 

The  nature  and  extent  of  the  powers  committed  Id 
the  Protector  may  be  learnt  from  the  answer  of  Ihe 
lords  to  a  request  of  the  Duke  of  Gloucester  in  the  stitk 
year  of  Henry's  reign,  that  he  might  be  informed  wlnt 
authority  he  possessed.  After  reminding  the  duke  tbit 
at  first  he  had  desired  'to  have  had  the  govemaooerf 
this  land,  affirming  that  it  belonged  unto  3^u  <dn^t0 
as  well  by  means  of  your  birth  as  by  the  last  will  of  Ito 
king  that  was  your  brother,  whom  God  assoile ;  alkgi^l 
for  you  such  grounds  and  motives  as  it  was  thoi^ktll- 
your  discretion   made  for  your  intent;  whereupoatto 
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lords  sEnritusl  and  teoqwral  aMcmbled  there' in  Parlla- 
incnt  .  .  .  had  great  and  long  deUberation  and 
Sulvice,  searched  precedents  rf  the  govemaQ  of  the 
kod  in  time  and  caw  aembUble,  irfien  Idi^  of  this  land 
have  been  tender  t^  age,  took  also  Inforaiation  of  the 
laws  of  the  land  of  Such  persons  as  be  notably  learned 
therein,  and  finall)r  found  3rour  said  desire  not  caused 
nor  grounded  in  precedent  nor  hi  the  law  of  the  land;' 
the  which  the  king  that  dead  Is,  in  bis  life  nor  might  hy 
Us  last  will  nor  othenrise  alter,  change  nor  abrogate^ 
nrithout  the  assent  of  the  three  estates,  nor  commit  ot 
grant  to  any  pcrsos  governance  or  rule  of  this  land  longer 
than  he  lived ';  aod  that  nevertheless  'it  was  advised 
ami  appointed  by  authority  of  the  kji^  assenting  the 
three  estates  of  tliis  land,  that  ye,  in  absence  of  my  lord 
your  brother  of  Betlford,  should  be  chief  of  the  kii^s  • 

council,  and  deviled  unto  you  a  name  different  {torn 
other  counsellors,   not  the  name  of  tutor,  lieutenant, 
governor,  nor  of  rtgent,  nor  no  name  that  should  import 
authority  of  governance  of  the  land,  but  the  name  of 
protector  and  defensor,  which  importeth  a  personal  duty 
of  attendance  to  the  actual  defence  of  the  land,  as  well 
against  enemies  outward,  if  case  required,   as   against 
rebels  inward,  if  any  were,  that  God  forbid ;  granting 
.  yoa  therewith  certain  power,  the  which  is  specified  and 
contained  in  an  act  of  the  said  FarUament,  to  endure  as 
'  loog  as  it  liked  the  king';  the  lords  then  proceed  to 
*     exbort  and  require  the  duke  '  to  content  you  with  the 
2    power  abovesaid  and  declared,  of  the  which  my  lord 
?  your  brother  of  Bedford,  the  king's  eldest  uncle,  con- 

i>i  iitnrl  liim  ;  and  that  ye  none  lai^er  power  desire,  will 
Bor  use ;  giving  you  this  that  is  above  written  for  our 
answer  to  your  foresaid  demand,  the  which  we  will  dwell 
and  abide  with  withouten  variance  or  changing.'  >  From 
these     proceedings    it  appears    to    have   been  already 

'  Rot  ParL  iv.  326. 
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recogmzed  as  constitutional  law :  (i)  That  the  long  does. 
not  possess  the  power  of  nominating  a  rqgent  during  tte  < 
minority  of  his  successor;  and  (a)  that  neither  the hdr 
presumptive,  nor  any  other  person,  is  entitled  to  exetdse  ; 
the  Toyzi  prerogative  during  the  king^s  inftn^  (or,  \tf 
parity  of  reasoning,  his  infirmity) ;  but  that  the  sole  ' 
right  of  determining  the  persons  by  whxmi,  and  thelisH* 
tations  under  which,  die  executive  government  shall  be 
conducted  in  the  king's  name  and  behalf  resides  in  Ae   : 
great  council  of  Pariiament^  -  *■  \ 

&  In  1454  (32  Henxy  VI.)»  it  haidng  been  rqwrtal  j 
to  the  House  of  Lords  by  a  deputation  of  twelve 
who  had  wdted  upon  the  king,  that  his  mental 
ment  was  such  that  they  'could  get  no  answernors^' 
from  him,  the  lords  'elected  and  nominated •  Kicfaid 
%  Duke  of  York  to  be  protector  and  defender  of  tiK  mte 

of  England  during  the   Idng^s  pleasure/  with  poMtt'^ 
similar  to  those  which  had  l>een  formeriy  coufaieJ  lyoii 
the  Duke  of  Gloucester.  An  Act  of  Parliament  was  mb* 
sequently  passed  constituting  the  Duke  of  Yoric  pco- 
tector  of  the  church  and  kingdom  and  the  king's  diief 
counsellor  during  the  royal  pleasure,  or  until  the  Prince 
of  Wales  (then  only  two  years  old)  should  attain  yean 
of  discretion,  on  whom  the  said  dignity  was  immedntdy 
to  devolve.'    In  less  than  a  year  the  king  became  slq^itlf 
better,  and  at  once  annulled  the  Duke  of  Yoric's  protec- 
torate.    Hitherto  the  peers  had  assumed  the  exchtfiie 
right  of  choosing  the  protector,  the  Commons  haag 
merely  assenting  parties  to  the  act  which  ratified  kb 
election.     But  on  the  next  occasion  the  Commons— «l0 
were  for  the  most  part  strong  partizans  of  the  WUte 
Rose — ^took  a  much  more  active  part,  and  would  afipeiit 
to  have  forced  the  Lords  unwillingly  to  reappoint  the 
Duke  of  York. 
Third  Regency.       7-  The  king  being  a  prisoner   in  the  hands  of  Ik 

*  Hallam,  Midd.  Ages,  iiL  189.  *  RoL  FuL  t*  SfL 
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Yorkists,  after  the  first  battle  of  St.  Alban's,  was  obliged 
to  appoint  the  Duke  his  lieutenant  to  open  Parliament 
in  November,  1455.  The  Commons  immediately  pro- 
posed to  the  Lords  that '  whereas  the  king  had  deputed 
the  Duke  of  York  as  his  commissioner  to  proceed  in 
this  Parliament,  it  was  thought  by  the  Commons  that, 
if  the  king  hereafter  could  not  attend  to  the  protec- 
tion of  the  country,  an  able  person  should  be  appointed 
protector,  to  whom  they  might  have  recourse  for  redress 
of  injuries.'  While  the  Lords  were  considering  the  mat- 
ter, the  Commons,  two  days  afterwards,  repeated  their 
request ;  and  after  they  had  left  the  chamber,  the  chan- 
cellor declared  that  '  it  is  understood  that  they  will  not 
further  proceed  in  matters  of  Parliament  to  the  time 
that  they  have  answer  to  their  desire  and  request' 
Having  a  third  time  pressed  for  an  answer,  the  Com- 
mons were  at  length  informed  that  '  the  king  our  sove- 
reign lord,  by  the  advice  and  assent  of  the  lords  spiritual 
and  temporal  being  in  this  present  Parliament,  had 
named  and  desired  the  Duke  of  York  to  be  protector 
and  defensor  of  this  land.'  In  the  act  of  ratification  the 
duke  was  to  hold  his  office  not  '  during  the  king's  plea- 
sure,' as  formerly,  but  '  until  he  should  be  discharged  of 
it  by  the  Lords  in  Parliament.'  ^ 

8.  On  the  accession  of   Edward  V.  at  the   age  of  Edward  V. 
thirteen,  the  queen-mother  endeavoured  to  obtain  the 
regency,  but  the  Duke  of  Gloucester  (afterwards  Richard 

III.)  was  appointed  by  a  great  council  of  prelates,  nobles 
and  chief  citizens,  protector  of  the  king  and  kingdom. 

9.  By  statute  28  Henry  VI IL   c.  7,  it  was  provided  Reecnqr  Act, 
that  the  successor,  if  a  male  and  under  eighteen,  or  if  a  c.  7. 
female  and  under  sixteen,  should  be  until  such  age  in 

the  government  of  his  or  her  natural  mother  (if  approved 
by  the  king),  and  of  such  other  councillors  as  the  king 
by  letters  patent  or  by  his  will  should  appoint ;  and  the 
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king  accordingly  appmnted  his  sixteen  exeeiiton  to 
stitute  the  privy  council  and  exeraae  the  anduiritj  of 
the  Crown  until  his  son  Edward  VL  should  attak 
the  age  of  eq^hteen.  By  these  execution  the  Eatl  of 
Hertford  (afterwards  Duke  of  SomenetX  the  Idni^ 
maternal  uncle^  was  appointed  protector  of  the  ledm 
and  guardian  of  the  king^s  perscm.  This 
though  contrary  to  the  late  kii^s  will^  was 
by  the  assent  of  the  hords  spiritual  and  tpflapool ;  and 
shortly  afterwards  the  protector  procured  a  gmntof  his 
office^  with  almost  unlimited  powers^  faylctten 
from  the  young  Idng^ 

R«8»(7Act,         la  No  other  instance  of  appointii^  a  regent 

^^  ^        tiU  the  year  1751.  when,  after  the  death  of  Frederick 

Prince  of  Wales,  an  Act  was  passed  ain'MiinUng  Ac 
Princess  Dowager  of  Wales  to  be  guardian  aad  segeat 
in  case  the  Crown  should  descend  to  any  of 
of  Frederick  Prince  of  Wales^  under  the  age 
years.  A  council  of  regency  was*  also  nonunated  fay  fhe 
act ;  but  the  king  was  empowered  to  add  four  oAer 
members  by  instrument  under  his  sign  manual  to  be 
opened  after  his  death.* 
Gtom  III.  1 1.  The  proceedings  during  the  reign  of  Geoige  IIL 

Ac^'iT^^     have  a  special  importance  as  recent  precedents.    la 

1765  an  alarming  illness  led  the  king  to  con^der  die 
necessity  of  providing  for  a  r^ency  in  case  of  his  dcsdii 
At  first  the  king  wished  Parliament  to  confer  upon  Ufll 
the  unconditional  right  of  nominating  any  person  at 
regent  whom  he  might  select^  But  by  the  KegencjAtit 
as  ultimately  passed,  the  king  was  empowered  to  nomi- 
nate, under  his  sign  manual,  either  the  Queen.  Ac 
Princess  Dowager  of  Wales,  or  any  descendant  of 
George  II.  residing  in  this  kingdom,  to  beguardiaacf 
his  successor  ^while  under  eighteen  years  of  sge)  as' 

'  Burnet,  ii.  4,  15. 
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'regent  of  the  kingdom.'  A  council  of  regency  was 
ai^wintcd  by  the  act,  which  also  defined  its  powers  and 
those  of  the  regent, 

12.  On  two  occasions  during  the  illness  of  George  III.,  Proceedings  on 
in  178S-9,  and  again  in  iSio,  the  name  and  authority  iitoesi'^*,;8i 
oi  the   Crown — through   the   means  of  letters  patent  ~ 

under  the  great  seal  affixed  by  the  authority  of  both 
Houses  of  Parliament — were  used  for  the  purpose  of 
opening  Parliament  when  the  king  was  personally  incap- 
able of  exercising  his  constitutional  functions.  In  1788, 
in  the  discussions  concerning  the  appointment  of  a 
regent,  Mr.  Fox  '  advanced  the  startling  opinion  that  the 
Prince  of  Wales  had  as  clear  a  right  to  exercise  the 
power  of  sovereignty  during  the  king's  incapacity  as  if 
the  king  were  actually  dead  ;  and  that  it  was  merely  for 
the  two  Houses  of  Parliament  to  pronounce  at  what 
time  he  should  commence  the  exercise  of  his  right.' 
I  Mr.  Pitt,  however,  firmly  maintained  the  absolute  right 
of  Parliament  to  make  what  provision  it  thought  fit  for 
carr>-ing  on  the  government,  and  the  Duke  of  York,  in 
the  House  of  Lords,  disclaimed  the  right  on  behalf  of  ^^^^ 

the  Prince,  who  '  understood  too  well  the  sacred  prin- 
ciples which  seated  the  house  of  Brunswick  on  the 
thnwe,  ever  to  assume  or  exercise  any  power,  be  his 
claim  what  it  mi^t,  not  derived  from  the  will  of  the 
|ieopl^  expressed  by  their  representatives  and  their  lord- 
■lups  in  Parliament  assembled.''  A  r^ency  bill  was 
iiitn>duced  in  the  Commons  and  sent  up  to  the  Lords, 
bat  the  king's  sudden  recovery  put  a  stop  to  all  further 
pfoceedings.  In  i8ic^  when  the  king  was  seized  with  Second  fUeencj' 
his  last  mental  disorder,  the  proceedings  of  Parliament  *'*''*'  "*■ 
were  grounded  generally  upon  the  precedent  of  1788. 
An  Act  was  ultimately  passed — the  royal  assent  being 
given  by  commission  under  the  great  seal  authorized  by  a 
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resolution  of  both  Houaeg    byirfuchthePaDceofWiIci 
was  empowered  to  eaEercue  die  fpyal  auUiuiilyMngnifc 
in  the  name  and  on  behalf  of  the  kiog;  but  aofaiecttai 
many  important  limitation^  partioilarly  ^edfied.^ 
Rmnqr  Act,         13.  By  the  I  William  IV.  c  3,  the  late  Dnrhf  # 
'  Kent  was  appointed  guardian  and  regent  in  the  emask^' 

her  present  gracious  'Majesty  coming  to  the 
before  attaining  the  age  of  eighteen  yeafSi^  and* 
to  former  precedents^  no  provisioa  was  made 
controlling  council,  but  the  rq;ent  was  left  to  cany  €• 
the  government  through  the  responsible  ministen  of  Ite 
Crown,  and  to  act  upon  their  advice  alone. 
FlntRemqr         14.  On  the  accession  of  her  Bfajesty,  the  King  4f 
Victorii!/i837.    Hanover  became  presumptive  heir  to  the  throne^  and an= 

Act  was  passed  providing  that  in  the  event  of  the 
Queen's  decease,  while  her  successor  was  out  of  die 
realm,  the  government  should  be  carried  on  in  his 
l^  lords  justices  until  his  arrival* 

Seeond  Regency      15.  The  last  occasion  on  which  Parliament  ex& 

,  1^40.  j^g  powers  of  appointing  a  regent  was  on  the  Queen's 

marriage,  in  1 840.  An  Act  was  passed  by  which,  in  die 
event  of  any  child  of  her  Majesty  succeeding  to  tibe 
throne  under  the  age  of  eighteen,  the  late  Fiinoe 
Consort,  as  the  surviving  parent,  was  appointed  r^ent^ 
without  any  council  of  regency,  or  any  limitation  upon 
the  exercise  of  the  royal  prerogatives,— except  an  inOf 
pacity  to  assent  to  any  bill  for  altering  the  succession  to 
the  throne,  or  affecting  the  uniformity  of  worship  in  die 
Church  of  England,  or  the  rights  of  the  Chuidi  of 
Scotland.* 

From  this  general  view  of  the  history  of  rqiendes 
we  must  now  return  to  the  particular  period  of  viudl 
this  chapter  more  especially  treats. 

'  For  a  short  but  comprehensiye  sommtry  of  tiie  lo^oitaBt  praonAip 

relati\'e  to  the  Regency  under  Gea  IIL  see  Maj,  Const.  BQrt.  1  IIS^*^ 

'  I  Vict,  c  7a. 

*  3  &  4  Vict  c  5a. 
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Under  E^dward  IV.  and  Richard  III.,  Parliament  has   Parliamcni 
no  history.     The  nobility,  thinned  by  civil  war  and  the  "v.*,^  *" 
hands  of  the  executioner,  and  split  up  into  contending   R'chardllL 
factions,  were  unable  to  offer  any  political  resistance  to 
the  power  of  the  Crown.     The  Commons  alone  were  as 
yet  unequal  to  the  contest.     Under  Edward  IV.  both 
Lords    and    Commons,    instead     of    contending,    like 
their  predecessors,  for  the  establishment  of  rights  and 
the  redress  of  grievances,  were  subservient  to  the  royal 
will.     His  was  the  first  reign  in  which  no  public  remedial 
statute   was    passed,    nor    even    a    petition   presented 
sttnilar  to  those  with  which  we  have  seen  the  Commons, 
in  former  reigns,  approaching  the  throne.     From  1477  to 

1483  no  Parliament  was  summoned, — a  suspension  of 
the  national  council  without  example  since  1327,  In 
monej-  matters  Edward  appears  to  have  made  himself 
as  far  as  possible  independent  of  parliamentary  grants. 

He  derived  a  very  large  income  from  the  numerous 
forfeited  estates  of  his  enemies  ;  and  all  the  feudal  dues 
and  the  customs  duties  on  merchandise  were  exacted 
with  the  greatest  rigour.  He  also  extorted  frequent  Benevolences 
tenths  from  the  clergy,  and,  discarding  the  specious 
appellation  of  '  loans^'  by  which  former  kings  had 
endeavoured  to  disguise  the  forced  contributions  of  their 
subjects,  he  compelled  the  richer  classes  to  make 
apparently  voluntary  gifts,  under  the  new  and  less 
plausible  name  of  benevolences.  As  already  mentioned 
00  complaint  of  any  kind  appears  in  the  parliamentary 
records  of  his  reign,  but  it  is  evident  from  a  passage  in 
the  remarkable  address  presented  to  Richard,  Duke  of 
Gloucester,  when  invited,  in  1483,  to  assume  the  Crown, 
that  the  nation,  though  hitherto  silent,  had  not  been 
insensible  to  the  illegality.  '  For  certainly  we  be  deter- 
mined.' say  the  authors  of  the  address,  '  rather  to 
aventurc  and  committe  us  to  the  perill  of  owre  lyfs  and 

opardie  of  deth,  than  to  lyve  in  such  thraldome  and 

xmdage    as    we    have    lyved    lo^   tyme    heretofore, 
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oppressed  and  injured  by  extortions  and  newe  imposi- 
tions ayenst  the  lawes  of  God  and  man,  and  the  libertie, 
old  policie  and  lawes  of  this  realme,  whereyn  eveiy 
Englishman  is  inherited.'^  Accordingly,  in  Richard  III/s 
only  Parliament,  benevolences  were  declared  by  stutute 
to  be  for  ever  illegal* 
Sir  John  For-  Our  consideration  of  the  growth   of   constitutional 

i^^'tV^e"       government  during  the    isth  century  may  be  appro- 
freedom  of  the    priately  closed  by  a  quotation  which  *  no  writer  on  the 

English  constitution,*  says  Hallam,  *  can  be  excused  from 
inserting.*      Sir  John    Fortescue,  chief  justice  of  the 
King's  Bench   under   Henry  VI.,  in  his   treatise   *Dc 
Laudibus  Legum  Angliae,*  written  for  the  instruction  of 
the  young  Prince  of  Wales,  gives  the  following  expo- 
sition of  the  nature  of  the  English  kingship : — '  A  king 
of  England  cannot  at  his  pleasure  make  any  alterations 
in  the  laws  of  the  land,  for  the  nature  of  his  government 
is  not  only  regal  but  political.     Had   it   been  merely 
regal,  he  would  have  a  power  to  make  what  innovations 
and  alterations  he  pleased  in  the  laws  of  the  kingdixn, 
impose  talliages  and  other  hardships  upon  the  people 
whether  they  would  or  no,  without  their  consent,  which 
sort  of  government  the  civil  laws  point  out  when  they 
declare  "  Quod  principi  placuit  legis  habet  vigorem."    But 
it  is  much  otherwise  with  a  king  whose  government  is 
political,  because  he  can  neither  make  any  alteration  or 
change  in  the  laws  of  the  realm  witliout  the  consent  of 
the  subjects,  nor  burthen  them  against  their  wills  with 
strange  impositions,  so  that  a  people  governed  by  such 
laws  as  are  made  by  their  own  consent  and  approbation 
enjoy  their  properties  securely,  and  without  the  hazard 
of  being  deprived  of  them,  either  by  the  king  or  any 
other.     The   same   things   may  be    effected  under  an 
absolute  prince,  provided  he  do  not  degenerate  into  d« 


^  Rot.  Pari.  vL  241. 
*  I  Ric.  III.  c.  2. 
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tyrant  Of  such  a  prince,  Aristotle,  in  the  third  of  his 
Politics,  says,  "  It  is  better  for  a  city  to  be  governed  by  a 
good  man  than  by  good  laws."  But  because  it  does  not 
always  happen  that  the  person  presiding  over  a  people 
is  so  qualified,  St  Thomas,  in  the  book  which  he  writ  to 
the  king  of  Cyprus,  "  De  Regimine  Principum,"  wishes 
that  a  kingdom  could  be  so  instituted  as  that  the  king 
might  not  be  at  liberty  to  tyrannize  over  his  people ; 
which  only  comes  to  pass  in  the  present  case ;  that  is, 
when  the  sovereign  power  is  restrained  by  political  laws. 
Rejoice,  therefore,  my  good  prince,  that  such  is  the  law 
of  the  kingdom  which  you  are  to  inherit,  because  it  will 
afford,  both  to  yourself  and  subjects,  the  greatest  security 
and  satisfaction/  And  again  :  '  As  the  head  of  a  body 
natural  cannot  change  its  nerves  and  sinews,  cannot  deny 
to  the  several  parts  their  proper  energy,  their  due  pro- 
portion and  aliment  of  blood  ;  neither  can  a  king,  who 
is  the  head  of  a  body  politic,  change  the  laws  thereof, 
nor  take  from  the  people  what  is  theirs  by  right,  against 
their  consent  Thus  you  have,  sir,  the  formal  institution 
of  every  political  kingdom,  from  whence  you  may  g^uess 
at  the  power  which  a  king  may  exercise  with  respect  to 
the  laws  and  the  subject  For  he  is  appointed  to  protect 
his  subjects  in  their  lives,  properties,  and  laws  ;  for  this 
very  end  and  purpose  he  has  the  delegation  of  power  from 
thepeopley  and  he  has  no  just  claim  to  any  other  power 
but  this.' 1 


*  De  Laudibus  Legum  Angliae,  c.  9,  13.  Two  centuries  previously, 
BiBCton,  writing  under  Henr^  III.,  had  borne  very  similar  testimony  to 
the  limited  nature  of  the  English  kingship  :  *  Rex  autem  habet  superiorem, 
I>eum«  Item  Legem,  per  quam  lactus  est  rex.  Item  Curiam  suam, 
videlicet  comites,  barones,  quia  comites  dicuntur  quasi  socii  regis,  et  qui 
habet  socium,  habet  magistrum ;  et  ideo,  si  rex  fuerit  sine  fraeno,  id  est, 
sine  I^e,  debent  ei  fraenum  ponere,  nisi  ipsimet  fuerint  cum  r^;e  sine 
fraeno. —L.  ii  c.  16,  §  3. 


CHAPTER   X. 

THE  TUDOR  PERIOD. 

(A.D.    1483 — 1603.) 

Reigns  of  Henry  VII.,  Henry  VIIL,  Edward  VI.,  Mary. 

General  charac-  The  Tudor  period  is  almost  synchronous  with  the 
Tudor  Period.  1 6th  century,  an  age  remarkable  for  its  material  pros- 
perity, its  intellectual  and  religious  activity,  and  its 
political  retrogression.  The  mighty  impulse  given  to 
commerce  by  the  discovery  of  America  and  of  the  pas- 
sage to  the  East  Indies  by  the  Cape  of  Good  Hope, 
coupled  with  the  certainty  imparted  to  the  science  of 
navigation  by  the  use  of  the  compass,  caused  an  enor- 
mous increase  of  the  wealth  of  the  middle  classes. 
Intent  upon  the  acquisition  of  private  gain,  the  merchants 
and  traders  were  for  the  most  part  satisfied  to  leave 
questions  of  government  to  others,  so  long  as  they  them- 
selves were  permitted  to  pursue  their  avocations  in  peace 
Simultaneously  with  the  extraordinary  expansion  of 
commerce  there  were  other  causes  at  work  which  tended 
to  withdraw  men's  minds  from  the  consideration  of 
purely  political  topics. 

The  revival  of  learning  and  its  rapid  dissemination 
among  all  classes,  through  the  medium  of  the  printing- 
press,  the  profound  religious  agitation  of  the  Reformation, 
and  the  spirit  of  bold  inquiry  which  it  excited  concemiog 
matters  of  the  deepest  interest  hitherto  generally  accepted 
as  beyond  dispute, — all  contributed  to  concentrate  popu- 
lar attention  upon  intellectual  and  religious  progress,  to 
the  neglect  of  politics.     On  the  continent  of  Europe* 
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the  introduction  of  standing  armies,  and  the  revolution 
in  the  art  of  war  which  made  it '  a  distinct  science  and  a 
distinct  trade/  had  emancipated  rulers  from  the  chief 
restraint  on  their  power — the  fear  of  an  armed  people — 
and   enabled   them   to   either  utterly  sweep  away,   or 
reduce  to   empty  formalities,   the  national  assemblies 
which  had  once  been  as  free  and  potent  as  our  own  early 
Parliaments.      The    free   constitutions    of   Castile  and 
Aragon  were  successively  overthrown  by  Charles  V.  and 
Philip  II.;   and  the  States-General  of  France,  after  lan- 
guishing for  a  time,  ceased    altogether  in    1614,  until 
resuscitated  in   1789,  for  their  final  meeting  on  the  eve 
of  the  Great  Revolution.    In  England,  too,  parliamentary 
institutions  passed  through  a  season  of  trial.     That  they 
did  not  perish  here  as  on  the  continent,  was  mainly  due 
to  our  insular  position,  which  rendered  the  nation  com- 
paratively secure    against   foreign    invasion,   and   thus 
obviated  for  a  lengthened  period  the  necessity  of  em- 
ploying regular  troops.^     In  a  less  degree  the  personal 
character  of  Henry  VIII.  was  also  instrumental  in  the 
preservation  of  our  liberties.     Tyrant  as  he  was,  he  was 
yet  animated  by  a  scrupulous  regard  for  the  letter  of  the 
law.     '  While  his  fellow-tyrants  abroad  were  everywhere 
overthrowing  free  institutions,  Henry  was  in  all  things 
showing  them  the  deepest  outward  respect.     Through 
his  reign  he  took  care  to  do  nothing  except  in  outward 
and  regular  legal  form,  nothing  for  which  he  could  not 
shelter  himself  under  the  sanction  either  of  precedent  or 
of  written  law.'     If  he  '  could  get  the  letter  of  the  law 
on  his  side  he  was  satisfied ;   otherwise  his  conscience 
was    uneasy.*'      This    peculiar    character  of    Henry's 
tyranny,  his  anxiety  to  do  everything  in  proper  parlia- 

*  Macaulay,  Hist.  Eng.  i.  34.  Henry  VH.  had  a  small  body-guard  of 
50  archers,  and  Henry  VI II.  50  hor^-guards,  each  attended  by  an  archer, 
demilance  and  couteiller,  making  200  in  all ;  but  even  this  small  force 
was,  probably  on  account  of  the  expense,  soon  given  up. 

'  Freeman,  Growth  of  Eng.  Const.,  loi  :  Fortnightly  Review,  Sept 
1871,  on  *  The  Use  of  Historical  Documents.' 
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mentary  and  judicial  fbm^  ' 
fnentaiy  and  jndicbl  iiitlilnlia 
a  great  deal  to  aticngniai  asd 
dayiL*^  The  PariiameBt  vaa 
subservient  and  sycophaulic  Ooft 
tion  for  the  long  to  eudcapourto 
which  served  to  cover  hii  am 
with  a  convenient  and  plamiHr 
approbation.  MHien  Heniyhad 
lifead  on  one  day  and  married  J; 
morning,  the  Pariiament  gmdjr 
from  the  Lord  Chancellor,  a^wwiwg  die 
king  did  not  do  it '  in  ai^  canal 
mediately  proceeded  to  pass  an  Act 
was  all  done  *  of  the  king's  most 
Such  being  the  temper  of  the  national 
it  is  not  surprising  to  find  Hemy  Iioldiqg 
privileges;  as  in  FerreraT  Cas^^or  wiiliug  to  AeBop^in 
1529:  'The  discussions  in  the  English  Fufiameoit aia 
free  and  unrestricted  ;  the  Crown  has  no  power  to  JSbA 
their  debates,  or  to  control  the  votes  <rf*  their  mcmberaL 
They  determine  everything  for  themselves^  as  die  in- 
terests of  the  Commonwealth  require.'* 

The  reaction  towards  absolutism  which  had  set  m  &amg 
the  latter  part  of  Henry  VI/s  reign,  culminated  under 
Henry  VIIL  '  We  have  got  into  a  state  of  things^'  ob> 
serves  Dr.  Freeman,  *  when  Parliaments  were  ready  to 
proscribe  anybody,  or  to  ordain  anything,  when  jodgci 
were  ready  to  declare  anything  to  be  the  law,  when  juries 
were  ready  to  find  any  verdict,  when  bishops  and  ooovo* 
cations  were  ready  to  declare  anything  to  be  true  and  01^ 
thodox,  at  the  mere  bidding  of  the  capricious  de^ot  on  tke 


*  Freeman,  Fortnightly  Review,  Sept  1871. 

'  Speech  of  Lord  Chancellor  Audeley  in  1536^  Lovdif  JoumI^ 
28  Hen.  VIII.  c  7  ;  Froude,  Hist  £i«.  iL  503. 

•  Supra^  p.  302. 

^  State  Papers,  viL  361,  cited  by  Fronde^  Hnt.  Eng;  i  187. 
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throne.  We  have  reached  the  state  which  our  fore- 
fathers called  unlaw,  not  the  state  when  law  is  silent,  but 
the  state  when  law  had  turned  about  and  become  its 
own  opposite,  the  state  when  the  institutions  which  were 
meant  to  declare  right,  and  truth,  and  freedom,  had  been 
turned  into  engines  of  wrong,  and  falsehood,  and  bond- 
age.'^ Independently  of  the  general  political  apathy  to 
which  allusion  has  been  made,  the  extraordinary  subser-  ■ 
vience  of  Parliament  during  the  Tudor  age,  so  unlike  its 
demeanour  at  an  earlier  and  at  a  later  period,  is  to  be 
accounted  for  by  the  fact  that  the  old  nobility,  the 
leaders  in  former  struggles  for  liberty,  had  been  cut  off 
in  the  War  of  the  Roses,  and  the  Commons. had  not  yet 
acquired  sufficient  importance  and  self-reliance  to  act 
alone.  The  temporal  lords  summoned  by  Henry  VII. 
to  the  Parliament  of  1485  were  only  29  in  number,  and 
of  these  several  were  new  creations.  The  new  nobility 
which  grew  up  under  Henry  VII.  and  his  son  owed 
everything  to  the  royal  favour,  and  were  restrained  from 
independent  action  alike  by  gratitude,  by  interest,  and 
by  fear  of  the  resolute  vengeance  which  those  monarchs 
unsparingly  dealt  out  to  all  who  opposed  them.  A 
watchful  jealousy  of  all  individuals  likely  to  disturb  their 
power  was  a  characteristic  of  all  the  Tudor  sovereigns. 
The  nobles  found  safety  and  advancement  by  acting  the 
part  of  courtiers  rather  than  of  parliamentary  barons. 
*  Henry  VII.,'  says  Lord  Bacon, '  kept  a  strait  hand  on  his 
nobility;  and  chose  rather  to  advance  clei^men  and 
lawyers,  which  were  more  obsequious  to  him,  but  had 
less  interest  in  the  people.'  The  same  policy  was  pursued 
by  Henry  VIII.  and  Elizabeth.  The  remnant  of  the 
old  nobility,  the  Percies,  Nevilles,  and  Howards,  were 
disgusted  at  the  advancement  of  men  like  Wolsey,  Crom- 
well, Cecil,  Bacon,  and  Walsingham.  The  rebellion  of 
the  earls  of  Northumberland  and  Westmoreland,  in  1 569, 

*  Fortnightly  Review,  Sept.  187 1. 
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was  as  much  a  protest  against  the  *newe  set-upp  nobles' 
as  against  the  *  new-found  religion '  and  the  incarcera- 
tion of  Mary  Queen  of  Scots,  the  representative  of  the 
ancient  faith.^  At  the  same  time  the  House  of  Com- 
mons, under  the  restricted  franchise  introduced  by  the  Act 
of  Henry  VI.,  consisted  largely  of  nominees,  servants  and 
pensioners  of  the  Crown.  Under  Henry  VHI.  govern- 
ment interference  with  elections  became  a  common  prac- 
tice, and  in  the  reigns  of  Edward  VI.,  Mary  and 
Elizabeth,  petty  boroughs  were  specially  created  in 
order  to  be  corrupt  But  the  very  fact  that  it  was  found 
needful  to  pack  the  House  of  Commons,  and  the  anxiety 
which  the  Tudor  monarchs  generally  displayed  to  secure 
the  sanction  of  Parliament  for  all  their  proceedings, 
afford  the  strongest  testimony  to  the  real  power  and  im- 
portance of  the  national  assembly.  Under  Elizabeth, 
the  Commons  began  to  resume  their  firm  tone  and  bear- 
ing, and  henceforth  never  desisted  until  they  had  won 
back  their  ancient  liberties  and  established  them  on  a 
sure  foundation. 

During  the  120  years  spanned  by  the  Tudor  d>-iiast>% 
the  constitutional  historian  has  scarcely  any  general 
progress  of  free  principles,  any  important  measure  of  im- 
provement to  record.  The  power  of  the  Crown  steadily 
increased  until  it  acquired  dangerous  proportions;  but 
it  was  usually  exercised  with  discretion  ;  and  the  want 
of  a  standing  army  acted  as  a  perpetual  restraint  which 
did  not  indeed  prevent  the  Crown  'from  sometimes 
treating  an  individual  in  an  arbitrary  and  even  in  a  bar- 
barous manner,  but  which  effectually  secured  the  nation 
against  general  and  long  continued  oppression.'*    In  tiic 


^  In  their  proclamation  the  rebels 'justified  their  proceedings  on  d^ 
ground  that  the  Queen  was  surrounded  *  by  divers  newe  set-npp  nobles. 
who  not  onlie  go  aboutc  to  overthrow  and  put  dowiie  the  ancient  w^tz 


of  the  realine,  but  also  have  misused  the  Queen's  inajestie*s  o\ft'ne  xwrw 
and  also  have  by  the  space  of  twelve  ycares  no\(*e  past  set  upp  and  mirt- 
tayned  a  new-found  religion  and  heresie  contrary  to  uod's  word.'— Iia^% 
Hist.  Eng.  viii.  45. 
-  Macaulay,  Hist.  Eng.  i.  31. 
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meantime  amidst  the  political  lethargy  of  the  great  mass 
of  the  people,  a  silent  transfer  of  power  was  taking  place. 
The  commercial  wealth  of  the  middle  classes  enabled 
them  to  buy  up  the  estates  of  the  old  landed  proprietors, 
and  feudalism  gradually  died  out.^  The  persecution  of 
the  Puritans  roused  up  a  spirit  of  opposition  to  the 
Crown,  and  the  struggle  for  religious  freedom 'led  on  to 
the  vindication  of  political  freedom  also.  Under  Eliza- 
beth, opposition  was  restrained  by  her  personal  popu- 
larity, and  by  the  feeling  that  a  strong  government  was 
necessary  amidst  the  perils  to  which  both  she  and  the 
nation  were  exposed  from  the  Pope,  from  Spain,  and 
from  France  ;  but  this  forbearance  ended  with  the 
advent  of  the  House  of  Stewart.  At  the  commencement 
of  the  Tudor  period  England  was  a  single  kingdom,  dis- 
tracted and  impoverished  by  a  sanguinary  civil  war,  with 
Scotland  as  a  thorn  in  her  side,  and  Ireland  as  a  dis- 
turbed dependency.  At  the  accession  of  the  House  of 
Stewart,  she  had  reached  the  zenith  of  material  pros- 
perity, and  assumed  the  position  of  a  United  Kingdom. 

The  results  of  the  protracted  contest  between  the  Crown  ^^enry  VII. 
and  the  people  during  the  middle  ages  are  thus  summed 


'  The  law  of  strict  entail  established  by  the  statute  De  Donis  condition- 
aiibus  (13  Edw.  I.  c.  i,  called  also  the  Statute  of  Westminster  the  Second) 
endured  for  about  200  years.  But  in  the  12th  Edw.  IV.  a  decision  of  the 
judges  in  the  celebrated  TaltarunCs  case  had  restored  the  power  of  aliena- 
tion  by  means  of  the  collusive  judicial  proceeding  termed  a  recovery. 
Another  mode  of  barring  an  estate  tail,  though  not  so  effectually  as  by  a 
recovery,  was  by  a  fine,  a  fictitious  action,  commenced  and  then  compro- 
mised by  leave  of  the  court,  and  which  barred  all  claims  on  the  part  of  the 
issue  not  made  within  a  year  and  a  day  afterwards.  This  power  of  barring 
future  claims  was  taken  from  fines  by  statute  34  Edward  III.  c.  13  ;  but  it 
-eras  again  restored  with  an  extension  of  the  time  of  claim  to  five  years  by 
statute  I  Ric  III.  c.  7,  which  was  re-enacted  by  the  statute  of  fines, 
4  Henry  VII.  c.  24.  The  deep  designs  attributed  to  Henry  VII.  in 
procuring  the  passing  of  the  statute  of  fines  as  a  means  of  exalting  the 
ro3ral  authority  upon  the  ruins  of  the  aristocracy  have  been  shown  by 
Hallam  to  be  without  foundation  (Const.  Hist.  i.  11.)  The  statute 
affoMed,  indeed,  some  slightly  increased  facilities  for  the  alienation  of 
land,  by  establishing  a  short  term  of  prescription,  but  its  efficiency  as 
regards  barring  entails  depended  upon  a  judicial  construction  of  it  in  the 
19  Henry  VIII.  confirmed  by  statute  32  Henry  VIII.  c.  36. 
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up  by  Hallam,  in  enumerating  the  essential  checks  upon 
the  royal  authority  existing  at  the  accession  of  Heoiy 
VI  I.  ( I .)  '  The  king  could  levy  no  sort  of  new  tax  upon 
his  people,  except  by  the  grant  of  his  Parliament,  con- 
sisting as  well  of  bishops  and  mitred  abbots,  or  lords 
spiritual,  and  of  hereditary  peers  or  temporal  lords,  who 
sat  and  voted  promiscuously  in  the  sanie  chamber,  as  of 
representatives  from  the  freeholders  of  each  county,  and 
from  the  burgesses  of  many  towns  and  less  considerable 
places,  forming  the  lower  or  Commons'  House  {2.)  The 
previous  assent  and  authority  of  the  same  assembly  were 
necessary  for  every  new  liw,  whether  of  a  general  or 
tcmporar>'  nature.  (3,)  No  man  could  be  committed  to 
prison  but  by  a  legal  warrant  specifying  liis  offence ; 
and  by  an  usage  nearly  tantamount  to  constitutional 
right,  ho  must  he  speedily  brought  to  trial  by  means  of 
regular  sessions  of  gaol-delivery.  (4.)  The  fact  of  guilt 
or  innocence  on  a  criminal  charge,  was  determined  in  a 
public  court,  and  in  the  county  where  the  offence  was 
alleged  to  have  occurred,  by  a  jury  of  twelve  men,  from 
whose  unanimous  verdict  no  appeal  could  be  made. 
Civil  rights,  so  far  as  they  depended  on  questions  of 
fact,  were  subject  to  the  same  decision.  (5.)  The  officers 
and  servants  of  the  Crown,  violating  the  personal  liberty 
or  other  right  of  the  subject,  might  be  sued  in  an  action 
for  damages  to  be  assessed  by  a  jury,  or,  in  some  cases, 
were  liable  to  criminal  process ;  nor  could  they  plead 
any  warrant  or  command  in  their  justification,  nor  even 
the  direct  order  of  the  king.'i  To  these  may  be  added, 
(6.)  The  liability  of  the  king's  ministers  to  be  impeached 
by  the  Commons  for  mis-government.  This  const itutionil 
right  had  not  indeed  been  exercised  since  the  reign  of 
Henry  VI,,  and  lay  dormant  throughout  the  Tudor 
period,  but  it  was  dormant  only,  and  with  the  revival  rf 
the  spirit  of  liberty  under  James  I.  the  right  of  unpeack- 

^  Const  HiH.  L  3. 
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ment  was  reasserted.     Indeed,  all  these  securities,  though 

undoubtedly  established  by  law,  were  more  or  less  evaded 

in  actual  practice  by  the  violent   and  unconstitutional 

acts  of  the  Tudor  sovereigns.    'The  general  privileges  of 

the  nation  were  far  more  secure  than  those  of  private 

men ; '  and   on   the  whole   *  there  was,   perhaps,  little 

effective  restraint  upon  the  government,  except  in  the 

two  articles  of  levying  money  and  enacting  laws/^ 

.   Henry  VII.  has  been  eulogized  by  Lord  Bacon  as  Henry  vii.'s 

*  the  best  lawgiver  to  this  nation  since  Edward  I.  His 
laws   are  characterized   by  the  same   noble   author   as 

*  deep  and  not  vulgar,  not  made  upon  the  spur  of  a  par- 
ticular occasion  for  the  present,  but  out  of  providence 
for  the  future,  to  make  the  estate  of  his  people  still  more 
and  more  happy,  after  the  manner  of  the  legislators  in 
ancient  and  heroical  times.' ^  But  this  high  praise  is 
very  inadequately  supported  by  the  actual  facts.  The 
laws  of  Henry  VII.  are  few  in  number,  and  generally  of 
small  public  interest.  Only  two  among  them — the 
statute  for  the  security  of  the  subject  under  a  king  de 

factOy  and  the  statute  by  which  a  new  court  was  erected 
reviving  the  authority  of  the  Star  Chamber — at  all 
approach  Lord  Bacon's  general  description ;  and  even 
these,  though  they  had  important  effects  in  the  future 
evidently  were  enacted  '  upon  the  spur  of  a  particular 
occasion,' — namely,  the  necessity  of  providing  for  the 
security  of  his  somewhat  rickety  throne. 

By  the  first-named  Act  it  was  declared  that  'no  person  Statute  for  the 
attending  upon  the  king  and  sovereign  lord  of  this  land  ^bjec7und^V 
for  the  time  being,  and  doing  him  true  and  faithful  service,  king  de  facto. 
shall  be  convicted  of  high  treason  by  Act  of  Parliament 
or  other  process  of   law,  nor  suffer  any  forfeiture  or 
punishment ;  but  that  every  Act  made  contrary  to  this 
statute  shall  be  void  and  of  no  effect.''    The  attempt 

^  Hallani,  Const  Hist.  i.  5. 

'  Bacon's  Life  and  Reign  of  Henry  VH. 

8  II  Hen.  VII.  c  i. 
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to  Ijind  future  Parliaments  was  of  course  nugator>' ;  *  for 
a   supreme  and  absolute  power  cannot  exclude  itself; 
neither  can  that  which  is  in  its  nature  revocable,  be  made 
fixed/  ^  But  from  the  passing  of  this  statute  it  has  been  an 
accepted  constitutional  maxim  that  '  possession  of  the 
throne  gives  a  sufficient  title  to  the  subjects'  alliance, 
and  justifies  his  resistance  of  those  who  may  pretend  to 
a  better  right.*     At  the  trial  of  the  regicides  after  the 
Restoration,  some  of  them  endeavoured  to  justify  them- 
selves under  this  Act  by  pleading  that  they  had  obeyed 
the  government  which  was  in  possession,  and  were  there- 
fore not  traitors.  The  judges  however  held  that  although 
this  would  have  been  a  good  defence  for  acts  done  by 
authority  of  a  usurping  king,  it  would  not  avail  to  cover 
the  proceedings  of  a  non-regal  government  against  one 
who  was  indicted  and  executed  being  king.     At  the 
Revolution  of  1688,  the  provisions  of  the  Act  were  much 
relied    upon   in   argument    as   a   reason   for   accepting 
William  III.  as  king,  instead  of  establishing  a  Regency 
as  su^,^i^cstccl  by  Archbishop  Sancroft  and  certain  o{  tht 
Tory  part}'.'- 
(  liininal  i\ui>-         ]  icnry's  attention  was  early  directed  to  the  prevention 
loui't  ut 'si:u       ^^^  conspiracies  among  the  adherents  of  the  House  of 
^  ''•""''^'»  York,  by  which  his  throne  was  perpetually  threatened 

cliinng  the  earlier  portion  of  his  rcign.^  The  practice  of 
*  niaintcnancc'  by  which  a  number  of  individuals  asso- 
ciated together  under  some  powerful  nobleman,  whose 
livery  they  wore  and  to  whom  they  were  bound  by  oaths 


'   H.icon's  Ilcnry  \'I1.  ii.   l6o. 

•  Sti-  Min.iulay,  llisi.  ¥av^.  ii.  356,  372. 

•"•  Il.iUiil  of  tlu'  ll')ii>e  of  York  was  with  Henry  VII.  a  paf^ion  whidi 
oven  jujliticil  cDU.sitlcrations  of  expediency  could  hardly  control.  'He 
ncviM  soonicd  lo  bo  weary,'  says  Mr.  Camplx;!!,  'of  branding  the  name  of 
tlie  \■o^l^i^l^  and  their  siij)porters  witli  the  gravest  charges  of  rebelli<JU>ces> 
anvl  want  ol  }).Uriniisni ;  and  we  shall  see  that  tlie  name  of  the  late  kin^ii 
novtT  nu-ntionod  by  him  without  the  favourite  iteration  of  kin-*  "in  dede 
but  nt)l  m  rij^hi."'  Tlie  state  scriveners  seem  to  have  received  a  stand:n5 
order  to  inuoduce  this  hateful  formula  into  every  paper  connected  widi 
Richard's  name,  however  insignificant.' — Materials  for  Hist,  of  Hen.  VIL, 
Introd.  xiii. 
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and  promises,  for  the  purpose  of  forcibly  maintaining  his 
and  their  own  private  quarrels,  afforded  a  ready  means  of 
raising  forces  at  short  notice  to  assist  the  claims  of  any 
pretender.  Although  prohibited  by  statute,  this  practice 
of  giving  liveries  to  numerous  retainers  had  become 
general  throughout  the  kingdom.  With  the  view  of  effec- 
tually suppressing  it,  Henry  procured  the  passing  of  the 
statute  in  the  third  year  of  his  reign,  by  which  the 
criminal  jurisdiction  of  the  ancient  Concilium  Ordinarium 
exercised  in  the  Star  Chamber  was  revived  and  trans- 
ferred to  a  new  and  specially  constituted  court.^  The 
king's  object  was  clearly  explained  to  the  Parliament  by 
Morton,  Archbishop  of  Canterbury,  speaking  on  his 
behalf:  '  His  Grace  {i.e.  the  king)  saith,  that  it  is  not 
the  Blood  spilt  in  the  field  that  will  save  the  blood  in  the 
city  ;  nor  the  marshal's  sword  that  will  set  this  kingdom 
in  perfect  peace  ;  but  that  the  true  way  is  to  stop  the 
seeds  of  seditioft  and  rebellion  at  the  beginning,  and  for 
that  purpose  to  devise,  confirm,  and  quicken  good  and 
wholesome  laws  against  riots  and  unlawful  assemblies  of 
people,  and  all  combinations  and  confederacies  of  them 
by  liveries,  tokens,  and  other  badges  of  factious  depen- 
dence ;  that  the  peace  of  the  land  may,  by  these  ordi- 
nances, as  by  bars  of  iron,  be  soundly  bound  in  and 
strengthened,  and  all  force,  both  in  court,  country, 
and  private  houses,  be  suppressed.** 

Henry  VH.  has  been  reproached  with  his  insatiable  Exactions  of 
avarice,   but  it  is  improbable  that  he  amassed  money  ^^'^'y"^^- 
merely  for  its  own  sake.      As  a  clever  and  unscrupulous 
political  adventurer,  who  had  taken  advantage  of  the  dis- 
turbed state  of  the  kingdom,  after  an  exhausting  and  pro- 
tracted civil  war,  to  seize  the  throne  by  the  aid  of  the 


*  See  supra,  p.  176. 

*  Bacon  s  Henry  VII.  The  speech  of  Morton  is  not  found  in  the  Rolls 
of  Parliament,  and  was  possibly  invented  by  Bacon  as  representing  what  he 
considered  ought  to  have  t)een  said.  In  any  case,  it  accurately  expresses 
the  object  of  the  statute  passed. 
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Lancastrian  faction,  he  had  learnt  the  value  and  power 
of  money  as  a  means  of  buying  future,  and  rewarding 
past  support^  Taxation,  moreover,  was  the  one  point 
which  the  mass  of  the  people  seem  to  have  considered 
worth  fighting  about.  Twice  during  his  reign,  when 
general  subsidies  were  granted,  formidable  insurrections 
Insurrections  in  broke  out ;  in  1489  in  the  North,  under  John  i  Charabre 

and  Sir  John  Egremont ;   in   1497  in  Cornwall,  under 
Flammock,  an  attorney,  and  Joseph,  a  farrier,  who,  with 
16,000  followers,  marched  as  far  as  Blackheath  in  Kent, 
and,  having   been  joined   by  Lord   Audley,   eng^ed 
the  king's  troops,  surrendering  only    after  the  loss  of 
2,000  killed  and  1,500  made  prisoners.*     Hence  Hemy 
deemed   it   politic  to  squeeze  money   out   of  the  rich 
and  to  avoid  general  impositions  affecting  the  poorer 
classes.     He  first  had  recourse  to  benevolences  which,  as 
we  have  seen,  had  been  abolished  in  Richard  HL's  only 
Parliament  as  an  intolerable  grievance.     A  benevolence 
extorted  by  the  king  in  the  7th  year  of  his  reign,  recci\'ed, 
four  years  later,  a  kind  of  parliamentary  sanction  by  'a 
shoring  or  under-propping  Act,'  making  legally  pay- 
able  under   pain   of  imprisonment,  the   arrears  wWch 
private   individuals  had  promised  but  not  brought  in.* 
The  inquisitorial  and  arbitrary  nature  of  the  exaction 
appears  from  the  statement  of  Lord  Bacon  that  *  there 
was  %   tradition    of  a  dilemma    that    Bishop    Morton 
the  Chancellor  used,  to  raise  up  the  benevolence  to  a 


Benevolences. 


Morton's  Fork. 


^  Notwithstanding  his  rigid  and  business-like  economy,  and  his 
in  the  acquisition  of  wealth,  Henry  VII.  was  liberal  in  spending  vberen 
important  object  was  to  be  gained.     There  is  no  parsimony  appareni  ii 
the  numerous  grants  made  to  men  in  every  station  of  life  wiio  had  assisted 
him  in  obtaining  the  throne.     See  '  Materials  for  a  History  of  the  reign  of 
Henry  VII.',  vol.  i.,  A.D.  1485-6,  edited  by  the  Rev.  W.  Campbell.  M..\.. 
and  published  under  the  direction  of  the  Master  of  the  Rolls»  1873.     The 
usual  form  of  recital  in  these  grants  runs  *  in  consideracioun  of  the  faithfiJ 
service  which  oure  true  subject  and  faithfull  liegeman  hath  doone  unto  bs,  as 
wele  beyond  the  see  as  on  this  side  in  oure  moost  victorious  joonaj  lod 
trihumphe,  and  so  during  his  lyfe  enUndeth  to  do  htraftre* 

•  Lingard,  Hist.  Eng.  v.  299,  314. 

'11  Hen.  VII.  c  10. 
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higher  rate ;  and  some  called  it  his  fork,  and  some  his 
crotch.  For  he  had  couched  an  article  in  the  instruc- 
tions to  the  commissioners  who  were  to  levy  the  bene- 
volence, that  if  they  met  with  any  that  were  sparing, 
they  should  tell  them  that  they  must  needs  have,  because 
they  laid  up  ;  and  if  they  were  spenders,  they  must 
needs  have,  because  it  was  seen  in  their  port  and  manner 
of  hVing  ;  so  neither  kind  came  amiss.' ^  In  addition  to  Other  modes  of 
benevolences,  Henry  extorted  large  sums  by  suing  for 
penalties  under  obsolete  statutes  ;  by  rigorously  exacting 
the  extreme  feudal  rights  of  the  Crown,  and  by  employ- 
ing the  various  processes  of  the  courts  of  law,  not  for  the 
dispensation  of  justice,  but  for  the  accumulation  of  fines 
and  penalties.  During  the  latter  part  of  his  reign  he 
made  use,  for  this  purpose,  of  the  notorious  Empson  and  Empson  and 
Dudley,  *  lawyers  in  science  and  privy  counsellors  in  "  ^^* 
authority,  who  turned  law  and  justice  into  wormwood 
and  rapine.'^  At  the  accession  of  Henry  VHI.  they  were 
both   committed   to   prison,  tried,   and  executed  on  a  • 

frivolous  charge  of  treason.  But,  while  sacrificing  to 
popular  resentment  the  agents  of  his  father's  extortions, 
the  new  king  was  careful  to  retain  the  fruits  of  their 
iniquity  in  his  treasury.' 

Throughout  his  reign  of  twenty-four  years  Henry  VIL  PaHiament 
summoned  Parliament  only  seven  times,  and  during  the  moned  by 
last  thirteen  years  only  once,  in  1504.   To  obtain  money  J^^*^  VII. 
was  the  object  on  each  occasion  ;  but,  like  his  predeces- 
sors, he  submitted  the  expediency  of  his  wars  to  the  con- 
sideration and  advice  of  the  national  council.     His  first  His  riches  made 
Parliament  had  granted  him  the  duties  on  tonnage  and  independent  of 
poundage  for  life,*  and  the  wealth  which  he  amassed  by  ^^ 


'  Bacon's  Henry  VII.  p.  12 1. 
'  lind.  p.  217. 

•  In  order  to  conciliate  the  nation,  an  Act  (i  Hen.  VIII.  c.  4)  was 
passed  to  correct  the  abases  which  had  prevailed  in  finding  the  king's  title 
to  land  by  escheat,  and  providing  that  all  suits  on  penal  statutes  should  be 
commenced  within  three  years  alter  the  time  of  the  alleged  offence. 

*  Rot.  Pari.  I  Hen.  VII. 
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the  various  means  already  referred  to,  by  the  attainder 
of  the  most  opulent  of  the  Yorkists,  and  by  revocation, 
on  his  own  sole  authority,  of  all  Crown  grants  made  since 
the  34  Henry  VI.  (1454-5),  rendered  him  the  richest 
prince  in  Christendom,  and  thus  practically  independent 
of  parliamentary  control. 

The  peculiar  characteristics  of  Henry  VI I  I.'s  reign, — ^thc 
subservience  of  Parliament,  the  real  despotism  of  the 
king  thinly  disguised  under  parliamentary  and  judicial 
forms,  the  fair  words  uttered,  the  foul  deeds  done, — have 
been  already  referred  to.  On  one  point  only — ^taxation 
— do  we  meet  with  an  exception  alike  to  the  general 
servility  of  Parliament  and  to  the  general  regard  of  the 
king  for  constitutional  formalities. 

Henry's  first  Parliament  granted  him  tonnage  and 
poundage  for  life  :  but  with  a  proviso  *that  these  grants 
be  not  taken  in  example  to  the  Kings  of  England  in 
time  to  come.*  ^  Liberal  subsidies  were  granted  by  the 
four  following  Parliaments  for  the  prosecution  of  the 
war  with  France;  but,  in  1523,  Wolsey  took  the  indis- 
creet step  of  going  to  the  House  of  Commons,  and  per- 
sonally urging  the  grant  of  ;^8oo,ooo,  an  unprecedented 
sum,  to  be  raised  by  a  property  tax  of  20  per  cent  on 
lands  and  goods.  Many  members  were  inclined  to  resist 
his  admission  into  the  House,  his  presence  there  being 
evidently  calculated  to  intimidate  the  members,  and 
thus  silence  all  opposition.  It  was  resolved  however  to 
admit  him,  and  on  the  suggestion  of  Sir  Thomas  More, 
the  Speaker,  not  with  a  few  followers  only,  but  *  with  all 
his  pomp,  with  his  maces,  his  pillars,  his  pole-axes,  his 
cross,  his  hat,  and  the  great  seal  too/  The  Cardinal 
made  a  long  and  eloquent  oration  in  favour  of  joining 
the  Emperor  Charles  V.  in  a  war  against  France,  and 
urging  the  grant  of  the  sum  demanded  as  the  estimated 
cost  of  the  expedition.     But  all  the  independent  mem- 


i 


»   I  Hen.  VIII.  c.  20. 
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bers  opposed  a  vigorous  resistance.  Wolsey  came  down 
to  the  House  a  second  time,  but  the  Commons  received 
his  harangue  with  silence  ;  '  and  when  the  minister  de- 
manded some  reasonable  answer,  every  member  held  his 
peace.  At  last  the  Speaker,  falling  on  his  knees,  with 
much  reverence  excused  the  silence  of  the  House, 
abashed,  as  he  said,  at  the  sight  of  so  noble  a  personage, 
who  was  able  to  amaze  the  wisest  and  most  learned  men 
in  the  realm  :  but  with  many  probable  ai^uments  he 
endeavoured  to  show  the  Cardinal  that  his  coming 
thither  was  neither  expedient  nor  agreeable  to  the  an- 
cient liberties  of  that  House  ;*^  it  being  the  usage  of  the 
Commons  to  debate  only  amongst  themselves.  After 
fifteen  days*  debate,  a  subsidy,  much  inferior  in  amount 
to  that  which  the  Cardinal  had  demanded  and  payable 
by  instalments  in  four  years,  was  at  length  granted, 
mainly  through  the  influence  of  the  servants  and  depend- 
ants of  the  Crown  holding  seats  in  the  House.  *  And  I 
beseeke  Almighty  God,'  wrote  a  member  of  the  Com- 
mons to  the  Earl  of  Surrey,  *  it  may  be  well  and  peace- 
ably levied,  and  surely  payd  unto  the  king's  grace,  with- 
out grudge,  and  especially  without  losing  the  good  will 
and  true  hearts  of  his  subjects,  which  I  reckon  a  far 
greater  treasure  for  the  king  than  gold  and  silver.  And 
the  gentlemen  that  must  take  pains  to  levy  this  money 
among  the  king's  subjects,  I  think  shall  have  no  little 
business  about  the  same.'  ^  This  manifestation  of  an  in- 
dependent spirit  among  some  of  the  Commons*  House  was 
agreeable  neither  to  the  King  nor  the  Cardinal ;  and  for 
nearly  seven  years  Parliament  was  not  again  summoned. 

In  the  mean  time  recourse  was  had  to  forced  loans  Forced  loans 

and  benevo- 

and   benevolences.      A   forced   loan  had  been   already  icnccs. 
exacted  in  1522,  every  man  being  required  to  swear  to 
the  value  of  his  possessions,  and  to  contribute  a  rateable 


*  More's  Life  of  Sir  T.  More. 

'  Ellis^s  Letters  Illustrative  of  English  History,  i.  220. 
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portion   according  to  such  declaration,   on  the  king*s 
promise  of  repayment  out  of  the  next  subsidy  granted 
by  Parliament^     In   1525,  soon  after  the  news  of  the 
battle  of  Pavia  had  been  received,  fresh  commissioners 
were  appointed  with  instructions  to  demand  the  sixth 
part   of  the  goods  of  the  laity  and  the  tenth  part  of 
the  goods  of  the  clergy,  on  the  pretext  that  the  king 
was  about  to  lead  an  army  into  France.     This  demand 
was  unanimously  resisted.    The  mayor  and  citizeos  of 
London  on  attempting  to  remonstrate  were  warned  to 
beware,  lest '  it  might  fortune  to  cost  some  their  heads.' 
The  clergy  boldly  stood  upon  their  privil^e  to  grant 
money  only  in  Convocation  ;  asserting  that  the  commis- 
sion was  contrary  to  the  liberties  of  the  realm,  inasmuch 
as  the  king  could  take  no  man's  goods  without  the  au- 
thority of  Parliament.     By  preaching  and  example  they 
animated  the  people  to  resistance.      '  When  this  matter 
was  opened  through  Englande,'  says  the  old  chronicler 
Hall,    'howe    the    greate   men  toke    it    was    marvel; 
the   poore   cursed,   the   rich  repugned,    the    light  wits 
railed  ;    but,    in     conclusion,    all    people     cursed    the 
Cardinal   and   his   co-adherents    as    subversors  of  the 
lawes  and  libcrtie  of  Englande.     For,  thei  saide,  if  men 
should  gevc  their  goodes  by  a  commission,  then  werit 
worse  than  the  taxes  of  France  ;  and  so  England  should 
be  bond  and  not  free.*     The  royal  commissioners  being 
forcibly  resisted  in  several  counties  and  a  serious  insur- 
rection having  broken  out  in  Suffolk,  Henry  was  at  length 
obliged  to  annul  the  obnoxious  commission,  and  'the 


*  The  form  of  tliese  *  privy  seals,*  as  the  king's  promises  of  ie|ttyiPet 
were  called,  ran  :  *  We  Henry  VIII.  by  the  grace  of  God,  King  of  Enf 
land  and  of  France,  Defender  of  Faith  and  Lord  of  Ireland,  promise  hf 
these  presents  truly  to  content  and  repay  unto  our  trusty  and  well-bdofttl 

subject,  A.  B.  the  sum  of ,  which  he  hath  lovingly  advanced  aoto  u 

by  way  of  loan,  for  defence  of  our  realm,  and  maintenance  of  our  win 
against  France  and   Scotland.     In  witness  whereof  we  have  caused  oar 

privy  seal  hereunto  to  be  set  and  annexed  the day  of the  kat' 

teenth  year  of  our  reign/ — MS.  Instructions  to  the  Commissioiiers,  cited  i* 
Hallam,  Const.  Hist.  i.  19. 
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demaunde  of  money  ceased  in  all  the  realme,  for  well  it 
was  perceived  that  the  Commons  would  none  paie.'^ 
'  The  forced  loan  having  failed,  recourse  was  now  had 
to  the  more  specious  demand  for  a  voluntary  benevo- 
lence. This  being  objected  to  by  the  citizens  of  London, 
as  illegal  under  the  statute  of  Richard  III.,  the  judges 
were  consulted,  and  gave  answer  that  the  statute,  as 
the  work  of  an  usurper,  was  not  binding  on  a  lawful 
sovereign. 

In  1544  another  forced  loan  was  exacted  from  all 
persons  rated  at  £^0  per  annum  ;  and  in  the  following 
year  a  general  benevolence  from  all  persons  having  land 
to  the  annual  value  of  40J.,  or  chattels  worth  ;f  15.  The 
commissioners  were  instructed  that  if  any  one  '  should 
withstand  their  gentle  solicitations,  alleging  either 
poverty  or  some  other  pretence  which  the  commissioners 
should  deem  unfit  to  be  allowed,  then  after  failure  of 
persuasions  and  reproaches  for  ingratitude,  they  were  to 
command  his  attendance  before  the  Privy  Council,  at  such 
time  as  they  should  appoint,  to  whom  they  were  to  certify 
his  behaviour,  enjoining  him  silence  in  the  mean  time,  that 
his  evil  example  might  not  corrupt  the  better  disposed.' ' 
The  consequences  of  refusing  to  contribute  may  be 
learnt  from  the  oppressive  treatment  of  two  aldermen 
of  London,  Richard  Reed  and  Sir  William  Roach.  Reed  Oppressive 
was  sent  down  to  serve  as  a  common  soldier  on  the  j[^™j^j[^ 
Scottish  border,  where  the  English  army  was  then  in  the  Roach, 
field,  with  special  instructions  to  the  General  to  employ 
him  on  the  hardest  and  most  perilous  duty,  and  to  '  use 
him  in  all  things  according  to  the  sharpe  disciplyne  militar 
of  the  northern  wars.'  *  Having  been  taken  prisoner  in 
the  first  engagement,  the  unhappy  alderman  was  com- 
pelled to  pay  much  more  for  his  ransom  than  the  bene- 

»  Hall,  686-700. 

*  Lodge,  Illustrations  of  British  History,  i.  711,  cited  in  Hallam,  Const. 
Hist  i.  24. 

*  Lodge,  p.  80. 
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volence  required  of  him.    Sir  William  Roach  received 

the  milder  punishment  of  imprisonment  for  three  months^ 

on  a  charge  of  uttering  seditious  words.^ 

The  Wng  twice       The  forced  loans  were  nominally  secured,  as  we  have 

hU  debts  by  Act  Seen,  by  the  king's  promises  of  repa}rment ;  but  even 

of  PiriiamenL     ^jg  shadowy  hope  of  reimbursement  was  taken  away  hy 

the  Acts  of  a  servile  Parliament  On  two  occasions  the 
king  was  formally  released  from  his  debts.  In  1529  a 
statute  was  passed  by  which  the  Parliament,  '  for  thoan- 
selves  and  all  the  whole  body  of  the  realm  which  they 
represent,  freely,  liberally,  and  absolutely,  give  and 
grant  unto  the  king's  highness,  by  authority  of  this  pre* 
sent  Parliament,  all  and  eveiy  sum  and  sums  of  mooqr 
which  to  them  and  every  of  them  is,  oi^ht,  or  m%ht  be 
due,  by  reason  of  any  money,  or  any  other  thing  to  ba 
grace  at  any  time  heretofore  advanced  or  paid  by  wif 
of  trust  or  loan,  either  upon  any  letter  or  letters  under 
the  king's  privy  seal,  general  or  particular,  letter  mi9»% 
promise,  bond,  or  obligation  of  repayment,  or  by  any 
taxation  or  other  assessing,  by  virtue  of  any  commissioa 
or  commissions,  or  by  any  other  mean  or  means,  irfat- 
evcr  it  be,  heretofore  passed  for  that  purpose.'*  *Wh«i 
this  release  of  the  loan,'  Hall  tells  us,  '  was  known  to 
the  Commons  of  the  realm.  Lord !  so  they  grudged  and 
spake  ill  of  the  whole  Parliament ;  for  almost  eveiy  maa 
counted  on  his  debt,  and  reckoned  surely  of  the  pay- 
ment of  the  same,  and  therefore  some  made  their  wills 
of  the  same,  and  some  others  did  set  it  over  to  other 
for  debt ;  and  so  many  men  had  loss  by  it,  which  caused 
them  sore  to  murmur,  but  there  was  no  remedy.** 
Again,  in  1544,  just  after  the  exaction  of  a  fresh  loai^ 
an  Act  was  passed  granting  to  the  king  all  sums  bor- 
rowed from  any  of  his  subjects  since  1542,  with  a  farther 
provision  that  any  money  which  his  Majesty  should  haie 

^  Lingard,  vi.  347. 
»  21  Hen.  VIII.  c.  24. 
»  Hall,  767. 
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already   paid  in   discharge   of  these  debts,   should   be 
refunded  by  the  creditor  or  his  heirs.^ 

Under  Henry  VIII.,  the  offence  of  high  treason  was  New  trcmsons 
vexatiously   and   wantonly   extended   far    beyond  the  sututc 
limits  marked  out  by  the  ancient  statute  of  Edward  III. 
It  was  made  treason  to  dispute,  and  afterwards  to  main- 
tain, the  validity  of  the  king's  marriage  with   Anne 
Boleyn,  or  the  legitimacy  of  her  daughter  Elizabeth.     It 
was  declared  treason  to  marry  without  the  royal  licence, 
or  have  a  criminal  intercourse  with,  any  of  the  king's 
children  '  lawfully  born,  or  otherwise  commonly  reputed 
to  be  his  children,  or  his  sister,  aunt,  or  niece ; '  or  for 
any  woman  to  marry  the  king  himself,  unless  she  were 
chaste,  or  had  previously  revealed  to  him  her  former  in- 
continence.    It  was  treason  to  wish  by  words  to  deprive 
the  king  of  his  title,  name,  or  dignity,  (including  the  title 
of  Supreme  Head  on  earth  of  the  Church  of  England) ;  to 
call  the  king  a  heretic,  or  schismatic,  openly  to  wish  him 
harm,  or  to  slander  him,  his  wife,  or  his  issue.^  The  guilt  of 
treason  was  even  extended  from  deeds  and  assertions  to 
the  very  thoughts  of  men.      It  was  incurred  '  by  any 
person  who  should  by  words,  writing,  imprinting,  or  any 
other  exterior  act,  directly  or  indirectly  accept  or  take, 
judge,  or  believe,  that  either  of  the  royal  marriages,  that 
with  Catherine  or  that  with  Anne  Boleyn,  was  valid,  or 
who  should  protest  that  he  was  not  bound  to  declare  his 
opinion,  or  should  refuse  to  swear  that  he  would  answer 
truly  such  questions  as  should  be  asked  him  on  those 
dangerous    subjects.'*      'It  would    be    difficult,*    says 
Lingard,  '  to  discover,  under  the  most  despotic  govern- 
ments, a  law  more  cruel  and  absurd.     The  validity  or 
invalidity  of  the  two  marriages  was  certainly  matter  of 
opinion,  supported  and  opposed  on  each  side  by  so  many 


»  35  Hen.  VIII.  c.  12. 

«  25   Hen.  VUI.  c.   22 ;  26  Hen.  VIII.  c.  13  ;  28  Hen.  VIII.  c.  18  ; 
32  Hen.  VIII.  c.  25  ;  33  Hen.  VIH.  c.  21. 
»  28  Hen.  VIII.  c.  7  ;  Lingard,  vi.  372. 
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contradictory  arguments,  that  men  of  the  soundest  judg- 
ments might  reasonably  be  expected  to  differ  from  each 
other.  Yet  Henry  by  this  statute  was  authorized  to  dive 
into  the  breast  of  every  individual,  to  extort  from  him 
his  secret  sentiments  upon  oath,  and  to  subject  him  to 
the  penalties  of  treason,  if  those  sentiments  did  not 
accord  with  the  royal  pleasure.'^ 

The  Earl  of  Warwick,  only  son  of  the  Doke  of 
Clarence,  brother  of  Edward  IV. ;  the  Earl  of  Suffolk, 
nephew  of  that  king  ;  the  Duke  of  Buckingham,  also  of 
royal  descent  and  the  first  in  rank  and  consequence 
among  the  nobility;  the  aged  Countess  of  Salisbury, 
daughter  of  Edward  IV.  and  mother  of  Cardinal  Pole ; 
Queen  Anne  Boleyn ;  Bishop  Fisher ;  Sir  Thomas 
More;  Thomas  Cromwell;  the  Earl  of  Surrey;  and 
the  Duke  of  Norfolk  ordered  for  execution  but  saved 
by  the  opportune  death  of  the  king,  were  among  the 
most  conspicuous  victims  to  Henry's  ferocious  ven- 
geance, policy,  or  caprice.  The  forms  of  law  became  the 
engines  for  the  perpetration  of  judicial  murders;  tiie 
most  trivial  evidence  was  regarded  as  sufficient  to 
support  a  conviction  for  treason  ;  and  during  the  latter 
part  of  Henry's  reign  even  the  few  advantages  which  the 
accused  possessed  in  the  ordinary  courts  were  taken 
away  by  the  habitual  employment  of  Bills  of  Attainder.* 
To  obviate  all  danger  of  refutation  or  of  unpleasant  dis- 
closures, Cromwell,   by  the  king's  express   command. 


*  Lingard,  vi.  372. 

'  A  Bill  of  Attainder  differs  from  an  Imfwuktnent  thus  :  Impeidmeit 
is  a  judicial  proceeding  in  which  the  Commons,  '  the  most  solemn  fnad 
inquest  of  the  whole  kingdom,*  are  prosecutors,  supporting  their  accasitiM 
by  evidence,  and  the  Lords  are  the  sole  judges.  Attainder  is  a  lcri»Ijinc 
act,  which  must  pass  through  the  same  stages  as  any  other  Act  «  ftrib' 
ment.  It  may  be  introduced  in  either  the  Lords  or  Commons,  and  afaff 
passing  through  both  Houses  receives  the  royal  assent  No  erideoce  ■ 
necessarily  adduced  to  support  it.  It  is  analogous  to  a  biU  of  pains  wi 
penalties,  and  was  originally  intended  for  the  punishment  of  those  whoievi 
from  justice.     The  earliest  notable  instance  of  its  emplojrment  was  ■  dx 


banishment  by  Parliament  of  the  two  Despencers,  father  and  sod,  ia  tbe 
15th  Edw.  if.  A.D.  1 32 1. — (Proceedings  against  the  Despencen,  I  5l 
Trials,  23,  38. )    See  supra^  p.  293,  n.  4. 
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inquired  of  the  judges  whether,  if  Parliament  should  Accusedperions 
condemn  a  man  to  die  for  treason  without  hearing  him  their  defence. 
in  his  defence,  the  attainder  could  ever   be  disputed. 
They  replied  that  it  would  form  a  dangerous  precedent; 
that  Parliament  should  rather  set  an  example  to  inferior 
courts  by  proceeding  according  to  justice  ;  but  that  the 
court  of  Parliament  being  supreme,  an  attainder  in  Par- 
liament could  never,  under  any  circumstances,  be  subse- 
quently questioned  in  a  court  of  law.^    By  the  irony  of 
fate,  Cromwell  was  himself  the  first  to  perish  by  an  Act  of 
Attainder  hurried  through  Parliament  without  hearing 
him  in  his  defence. 

A  remarkable  example  of  the  way  in  which  Henry  VIII.  Actgiving  the 
contrived  to  unite  the  exercise  of  practically  absolute  m^ontthc* 
power  with  respect  for  constitutional  forms — to  play  the  ^'^'"*  ^^  ^^  • 
despot  by  the  co-operation  of  his  Parliament, — is  afforded 
by  the  Act  giving  the  king's  proclamations  the  force  of 
law.     The  king  having  issued  certain  royal  proclama- 
tions, the  judges  held  that  those  who  disobeyed  them 
could  not  be  punished  by  the  council.     The  king  then 
appealed  to  Parliament  to  give  to  his  proclamations  the 
force  of  statutes.      This  request  was  complied  with,  but 
not  without  '  many  large  words.'     The  Act  recites  the 
contempt  and  disobedience  of  the  king's  proclamations 
by  some  '  who  did  not  consider  what  a  king  by  his  royal 
power  might  do,*  and  then,  in  order  'that  the  king  might 
not  be  driven  to  extend  his  royal  supremacy  '  enacts  that 
proclamations  made  by  the  king,  with  the  advice  of  a 
majority  of  his  council,  should,  under  the  penalty  of 
fine  and  imprisonment,  have  the  force  of  statutes,  but 
so  that  they  should  not  be  prejudicial  to  any  person's 
inheritance,    offices,   liberties,   goods    and    chattels,   or 
infringe  the  established  laws.    It  was  moreover  specially 
declared  that  such  proclamations  should  derive  all  their 
force  *  from  the  authority  of  this  Act,'  and  that  no  persons 

*  Coke,  Inst,  iv.  37. 
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tion of  the 
monasteries ; 


and  by  the 


should  '  by  virtue  of  this  Act  suffer  any  pains  of  death ;' 
but  from  this  provision  against  capital  punishment  there 
was  a  formidable  exception  of  such  persons  as  '  should 
offend  against  any  proclamation  to  be  made  by  the 
king's  highness,  his  heirs  or  successors,  for  or  concerning 
any  kind  of  heresies  against  Christian  doctrine.*  ^  The 
fact  that  the  king  was  obliged  to  obtain  this  statute,  and 
the  considerable  limitations  with  which  it  was  granted, 
afford  'a  striking  testimony  to  the  free  constitution  it 
infringed,  and  demonstrate  that  the  prerogative  could  not 
soar  to  the  heights  it  aimed  at,  till  thus  imped  ^by  the 
perfidious  hand  of  Parliament.'  * 

We  have  seen  how  the  despotism  of  Henry  was 
rendered  possible  by  the  decay  and  intimidation  of 
the  nobility  and  by  the  obsequiousness  of  the  CommonsL 
His  arbitrary  rule  was  still  further  augmented  by  the 
assumption  of  the  ecclesiastical  supremacy  and  the 
practical  transfer  to  the  Crown  of  the  immense  power 
which  the  church  had  hitherto  wielded.  The  dissolution 
of  the  monasteries  not  only  supplied  Henr>-  with  vast 
wealth  with  wliich  to  bribe  the  temporal  peerage  into 
implicit  conformity  with  his  will,  but  at  the  same  time 
by  depriving  twenty-six  parliamentary  abbots  and  two 
parliamentary  priors  of  their  seats  in  the  House  of 
Lords,  reduced,  from  a  majority  to  a  minorit>%  the 
spiritual  peerage,  who  alone  were  likely  to  be  sufficiently 
independent  to  offer  a  serious  opposition.''    The  religious 


1  31  Hon.  VIII.  c.  8. 

'  Hallam,  Const.  Hist.  i.  35.  By  the  Act  31  Hen.  VIII.  c.  S,  tn»s- 
pressors  aj^ainst  the  king's  proclamations  were  to  be  tried  and  punished  by 
ccitain  peisons  emmieratcd  therein,  consisting  of  the  usual  officers  of  the 
privy  council  together  with  some  bishops  and  judges,  *  in  the  star-chambff 
or  elsewhere.'  The  prescribed  numl)er  proving  inconveniently  Uije. 
another  Act  was  passed  in  1544  (34  Hen.  VIII.  c.  23)  by  which  the  juris- 
diction was  given  to  a  tribunal  of  nine  priv7  counsellors. 

^  In  the  rarlianienl  which  met,  after  the  dissolution  of  the  moiustem 
in  1539,  there  were  present  41  temj^oral  peers  and  only  20  spiritual  peers.— 
Henry,  Hist.  Kng.  xii.  151.  To  the  21  old  bishoprics  Henry  VIlI.  sab- 
sequently  addc<l  6  new  ones, — Westminster,  suppressed  in  155a  ^ 
Biistol,  Chester,  Gloucester,  Oxford  and  Peterborough,  which  stilJ 


f  the  king  in  order  to  crush  their  adversaries,  to 
Y  real  resistance  to  the  encroachments  of  royal 

thstanding  his  many  vices,  Henry  VIII.  was  on   Popularity  of 

!e  popular  with  the  mass  of  his  subjects.     The  ^l^"''/ ^^^J- 

*re  peculiarly  favourable  for  the  exercise  of  a 

paternal    government       Henry  secured  to  the 

that    domestic   peace    for   which    they   so  ar- 

onged  ;    and  recognizing  the  spirit   of  the  age 

fonistic  to  the  tyranny  of  the  Church,  wisely 

the  movement,  and  adroitly  made  use  of  it  to 

s  own  personal  ends,  and  to  establish  the  tyranny 

!rown.     His  wars  were  uniformly  successful,  and 

aintenance  of  the  balance  of  power  between  the 

r  Charles  V.  and  Francis  I.  of  France  was  pro- 

3f  no  material  advantage,  it  flattered  the  pride 

English  people,  and  exalted  them  in  the  estima- 

he  European  nations.    During  the  earlier  portion 

eign  at  least,  he  displayed  a  frank,  affable,  and 

5  temper ;   he  was  no  mean  scholar ;  expert  in 

ly  exercises ;    of  noble    presence    and   elegant 

;  and  he  at  all  times  devoted  a  large  portion  of 

the    arduous   duties   of   personal   government. 

the  perils  and  dangers,  foreign  and  domestic,  to 
he    nation  was    on    several  occasions    exoosed 
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parliamentary  representation,  two  knights  for  the  county, 
and  hvo  burgesses  for  the  city  of  Chester,' 

During  the  Wars  of  the  Roses,  the  authority  of  the  Ireland. 
English  crown  over  Ireland  had  sunk  to  a  very  low  ebb. 
At  the  accession  of  Henry  VIII.  his  rule  was  practically 
Umtted,  with  the  exception  of  the  principal  seaports,  to 
the  English  pale,  consisting  of  the  eastern  half  of  the 
five  counties  of  Louth,  Meath,  Dublin,  Kildare  and 
Wexford.  The  western  half  of  these  counties  was  a 
march  land,  more  disorderly,  if  possible,  than  the  rest  of 
the  island,  which  was  divided  among  a  large  number  of 
petty  chieftains,  mainly  of  Irish  but  partly  of  English 
origin,  who  governed  the  inhabitants  of  their  respective 
fcrritories  and  made  war  upon  each  other  with  the  free- 
dom of  independent  princes.  Under  the  strong  govern- 
ment of  the  Tudor  kings  the  English  ascendancy  in 
Ireland  was  re-assertcd  and  placed  upon  a  firmer  basis 
itban  it  had  occupied  since  the  days  of  Henry  II.  In  the 
contest  between  the  rival  houses  of  York  and  Lancaster, 
the  Anglo-Irish  had  for  the  most  part  espoused  the 
cause  of  the  White  Rose,  and  they  readily  gave  their 
support  to  the  two  pretenders  who  successively  put  in 
jeopardy  the  throne  of  Henry  VH.''  It  was  with  the 
view  of  reducing  to  subjection  the  settlers  within  the 
pale,  that  in  1495  was  passed  the  celebrated  Poynings'  Poynings'  Uw, 
Law,  as  the  statute  of  Drogheda  was  styled  from  Sir  *'^'  '^'5' 
Edward  Poynings,  the  deputy  of  young  Henry,  duke  of 
York  (after^vards  Henry  VIII.),  who  at  the  age  of  four 
years  had  been  appointed  Lord  Lieutenant  of  Ireland. 
This  statute  contained  a  variety  of  provisions  for  restrain- 
ing the  power  of  the  great  lords  within  the  pale,  and 
Strengthening  the  royal  authority.      Its  two  most  im- 
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portant  enactments  were :  (i.)  All  statutes  *  lately  made 
in  England,  and  belonging  to  the  public  weal  of  the 
same/  should  have  the  force  of  law  in  Ireland.  (2.)  No 
Parliament  should  in  future  be  holden  in  Ireland  till  the 
king  and  his  council  had  been  informed  by  the  Lieutenant 
of  the  necessity  of  the  same,  and  of  the  acts  proposed  to 
be  passed  in  it,  and  the  royal  licence  and  approbation 
had  been  previously  obtained.  By  securing  the  initiative 
power  to  the  king  and  his  English  council,  a  check  was 
placed  upon  the  action  of  every  Irish  Parliament,  and 
upon  the  lord-deputies,  sometimes  powerful  Irish  nobles 
*  whom  it  was  dangerous  not  to  employ,  but  still  more 
dangerous  to  trust*  'Whatever  might  be  its  motive,' 
says  Hallam,  'it  proved,  in  the  course  of  time,  the  great 
means  of  preserving  the  subordination  of  an  island, 
which,  from  the  similarity  of  constitution,  and  the  high 
spirit  of  its  inhabitants,  was  constantly  panting  for  an 
independence  which  her  more  powerful  neighbour  neither 
desired,  nor  dared  to  concede.*  * 

The  stern  and  systematic  despotism  of  Henr}'  VIII., 
coupled  with  the  intimidation  produced  by  his  relentless 
vengeance  against  the  powerful  family  of  iMtzgerald,  had 
still  greater  effect  in  reviving  the  royal  authority.  From 
a  lordship, — the  title  which  it  had  hitherto  borne  under 
the  successors  of  Henry  II., — Ireland  was  raised  to  the 
higher  rank  of  a  kingdom;-  the  native  chiefs  came  in 
and  submitted  ;  peerages  were  sought  and  obtained,  not 
only  by  the  Anglo-Irish,  but  by  some  of  the  most  power- 
ful of  the  old  Irish  families;'^  and  although  still  far  from 
secure,  the  English  government  in  Ireland  assumed 
during  the  last  years   of  Henr)'   VIII.    a    much  more 
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*  Const.  Hist.  iii.  362. 

'*■  Ilcnry  asMimctl  the  style  of  King  of  Ireland,  January  23,  1542.  The 
chan^o  was  omlirnK'tl  in  1 544  by  Act  of  Parliament,  35  Hen.  VIIL 
c.  3. 

•*  William  Hcnningham  was  created  Ix)nl  Carbery  in  1 54 1  ;  Con  O'N**^ 
an<l  lii>  son  Matthew,  respectively  Earl  of  Tyrone  and  Lord  Dunginnoo  ic 
1542;  Mmo^li  o'Hrien  was  ma<]c  Karl  of  Thoniond,  L'Hck  dr  ficr^ 
ICail  ol  L  laniickaul,  and  Donuiii;li  U'lirien,  Lord  Ibiacken,  in  1543. 
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settled  aspect  than  it  had  borne  for  very  many  years 
previously. 

The   ecclesiastical   changes   under   Edward   VI.  and  Edward  VI. 
Mary,  as  well  as  those  effected  by  Henry  VIII.,  will  be 
treated  of  in  the  succeeding  chapter  on  the  *  Reforma-  Mary, 
tion  in  England.*     In  their  civil   aspect   the  reigns  of 
Edward  VI.   and  Mary   were  scarcely,   if  at   all,  less  Character  of 
despotic  than  that  of  their  father,  although  we  shall  see  government. 
some  signs  that  the  House  of  Commons  was  beginning 
to  recover  a  little   of  its   ancient   independence.     The 
youth  of  Edward  VI.  precluded  him  from  exercising  any 
but  a  very  slight  influence  upon  affairs,  the  royal  power 
being  practically  vested  first  in  the  Protector  Somerset 
and  afterwards  in  John  Dudley,  Duke  of  Northumber- 
land. 

One  of  the  first  acts  of  the  young  king's  advisers  ^^  h^*" 
was  to  endeavour  to  propitiate  the  nation  by  abrogating 
some  of  the  sanguinary  and  unconstitutional  laws  of 
Henry  VIII.  By  a  statute  of  Edward's  first  Parliament 
all  new  treasons  and  felonies  created  during  the  last 
reign  were  abolished  ;  and  the  act  of  Edward  III.  again 
became  the  standard  of  high  treason,  except  that  to 
affirm  in  words  or  writing  that  the  king  was  not,  or  that 
the  Pope  was,  head  of  the  Church,  still  remained  a 
treasonable  offence.^ 

In  1552,  however,  after  the  fall  of  Somerset,  many  of  But  arerc- 
the  treasons  created  under  Henry  VIII.,  and  abolished  ^^      "* 
by  this  statute,  were  re-enacted,  together  with  some  new 
ones.'     But  in  this  Parliament  the  Commons  exhibited  Two  witnesses 

.j.i  J  J  iri*i-_x  A    '  required  in  cases 

an  unwonted  mdependence  and  zeal  for  liberty  and  jus-  of  treason. 
tice.     They  threw  out  the  bill  as  originally  framed  by 
the  ministers  and  substituted  one  of  a  much  more  mode- 
rate nature,  in  which  was  embodied  '  one  of  the  most 
important  constitutional  provisions  which  the  annals  of 


1  I  Edw.  VI.  c.  12. 

2  5&6Ed.  VI.  c.  II. 


35« 


The  Tudor  Period,  'ch. 

the  T-i'-^r  familv  af?:rd.'*  The  conftant  ccrno'-iist  of 
'i^rs-'^T.s  aciusei  of  treason,  that  tnev  could  r.ot  establish 
tht:r  inr.^-cer.ce  because  never  confronted  \s-:th  their 
accusers,  had  brought  home  to  the  public  mind  the 
in:': u fry  of  the  usual  method  of  procedure-  It  was  iKnr 
enacted  that  no  person  should  in  future  be  indicted  or 
attainted  fcr  any  manner  of  treason  except  on  the  testi- 
mony of  tuo  lazi/ul  ZL'ifnrss^s.  who  should  be  faroi^t 
face  to  face  with  the  accused  at  the  time  of  lus  trial, 
unless  he  should  willingly  confess  the  charges.  Although 
shamelessly  evaded,  or  utterly  disregarded,  in  the  State- 
trials  under  Elizabeth  and  James  I^  this  salutary 
statute  was  ultimately  recognized,  when  all  ranks  and 
parties  had  learnt  moderation  in  the  school  of  adversity, 
as  the  foundation  of  a  rule  of  procedure  which  has 
afforded  to  the  subject  '  a  mighty  safe-guard  against 
oppressive  prosecutions/  ^ 


*  IIa!!-=.:r.,  ('t.^I.  H:st.  i.  40. 

*  I  o  *•:•:.  <  r  y.\:.  Lav,  23 S. 

/;••"    w  \y  the  L\".v  ■  r    Ir  f  \>   *..  -  I  h-  cnTne  of  IIii;h  Treas'-n  a>  i:  ex:-:ei!atConi3ion 

C-^mv.cH  I.iiw.       I.:i".v  J  r.or  !  .  ::.•,-  •! r. '.:.:•.- '.f  Kiwar-i  III.  wa-  vj^iie  ar.J  indct'inile.    The 

f.ii  !ar;.'_-r/ ■."  ;.:;ii.!j  !c-  ur  or.  w-.ich  ihc  iiw  of  Irt-a'-on  \va>  bxxrd,  va>  the 
all v^'i. '!:.'-•;.  c:"":.:r  r;-.*..:ral  or  local,  due  from  ever^-  man  who  lives  urvier  ihe 
K:I.^^  ]..;  /•'.•.'.; ■/.!.  Trie  -maiic-t  breach  ••f  al.e^ia"ce  was  punished  as 
tr'.\-on  ;  \,\:\  '.h-.-  nili^j^'   jf  :he  iu  i^ts  a<  to  wliat  co:l-^tit•.Jte■^  a  brt-arh  was  it 


KH,^'  t,  u.'i-  a'li'.'i^i-':  u:-^\\  irca--jii  m  i:ie  case  01  js icnoias  i»<.-grav<.  L ii'-er 
I.'i'.v.;:'!  II.  ill-.*  S;  cn-.ur^  were  acci:>td  of  *.lccroachinij '  ur  exerci^ii^ 
*r»yal  j)'«wei,' by  keoj-in^'  the  a-lmini-tration  in  their  own  hantis,  thMitiJ 
witii<»i:t  vi'ilcii'ie  t«>  ll.c  >overci^n.  A  >imilar  char^je  was  broujjht  agaiost 
I<'»;;»  r  M'.rliiiitT  in  Ivlwaril  III.'s  rei;.;n.  Killing  the  king's  un«-Ie,  fa'icr. 
bpitli'.T,  or  fv.'n  a  mes^enper,  wa^  held  to  l>e  trea>'>n,  and  a  knij^ht  wis 
iiidicted  for  l!ic  treason  of  '  accroaching  royal  power  '  by  as>aul;inj;  one  of 
till-  kirip;\  sii]);<;ct>  on  tlie  hi;:;hway,  and  forcibly  detainin-^  him  till  he  paW 
/90.  At  ien;^th,  after  frequent  comj>laints  and  petitions  from  thcCommoos 
a;^aiiist  the  aibilr.iry  decisions  of  the  ourts  the  j^'^pular  statute  of  25  Ed- 
'J  re  I  on  f>v  tut,  ward  III.  st.  5,  c.  2,  was  parsed,  strictly  defining  the  limits  of  trwsoa 
25  /.-/.\'.  ///.         (.ii/T'i^  p.  251,  ;/.)     Seven  heail>  of  treason  were  declaretl   tw  this  statute 

which  al-'»  pr  -vidi'd  that  no  othor  ca^c-.  >h)rdtl  Ini  a-l'Uti^'tii  bv  the  iu-ij^ta 
be  trcavjii  iintil  tin-  Kin;:  aini  hi^s  Parlianient  sliouhl  declare' w he: her  tr-W 
ou;;hi  In  liC  ■.<>  judged.  The  treison^  enumerated  in  the  statute  of  t  fwi'J 
aT<- :  (i)  •  When  a  man  thuh  conipa-.-*  or  imagine  the  (loath  uf  our  loni  the 
Kin'j,  or  of  our  lady  liie  Queen,  or  of  their  eldest  son  and  heir  ;  or  (2)  iJ"a 
man  do  violate  the  King's  companion,  or  the  King's  eldest  (Uiu;hw 
unmarried,  or  the  wife  of  the  Kings  eldest  son  and  heir  ;  or  ^j)  ifanun  Jti> 
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The  same  Act  of  Edward's  first  Parliament  which  re-  Repeal  of  the 
pealed  the  new-made  treasons  of  Henry  VIII.,  repealed  king^procla- 


levy  war  against  our  lord  the  King  in  his  realm,  or  (4)  be  adherent  to  the 
King's  enemies  [  =  a/ieMs,  subjects  of  a  hostile  foreign  power]  in  the  realm, 
giving  them  aid  and  comfort  in  the  realm  or  elsewhere,  aftd  [in  any  such 
case]  thereof  be prtyvciibly  attainted  of  open  deed  by  people  of  their  condition  [par 
gents  de  lour  condition  =  the  jtidicium  parinm  of  Magna  Charta.]  (5)  And 
if  a  man  counterfeit  the  King's  great  or  privy  seal,  or  his  money  ;  (6)  and  if 
a  man  bring  false  money  into  this  realm,  counterfeit  to  the  money  of 
England,  knowing  the  money  to  be  false,  to  merchandize  or  make  payment, 
in  deceit  of  the  King  and  his  people  ;  (7)  and  if  a  man  slay  the  chancellor, 
treasurer,  or  the  King's  justices  of  the  one  bench  or  the  other,  justices  in 
eyre,  or  justices  of  assize,  and  all  other  justices  assigned  to  hear  and  deter- 
mine, being  in  their  places,  doing  their  offices.' 

The  offence  of  counterfeiting  the  king's  seals  or  his  coins  ought  always  to 
have  been  regarded  as  a  branch  of  the  crimen  falsi ^  or  forgery,  rather  than 
a  species  of  the  crimen  laesae  majestatis,  or  treason  ;  and  by  the  recent 
statutes,  24  &  2^  Vict.  cc.  98,  99,  it  is  now  punishable  as  felony  only.  Of 
the  other  species  of  treason  enumerated  it  is  unnecessary  here  to  notice  more 
than  two,  the  ist  and  3rd. 

(i)   Compassing  or  imagining  the  death  of  the  King,     A  king,  within    (>•)  Compasnng 
the    meaning   of  the   Act,   must   be   in   actual   possession  of  the  crown.    '^  ^'^'^  J  death. 
Only  a  king  de  facto  is  the  object  of  treason;  a  king  de  Jure^  who  has 
merely  a  title  or  claim  to  the  crown  without  possession,  has  no  right  to 
allegiance.     Accordingly  the  Act,  2  Henry  VII.  c.  I,  which  is  declaratory 
of  the  Common  Law,  declares  that  no  person  shall  be  convicted  or  attainted 
of  treason  for  serving  and  paying  allegiance  to  a   king  de  facto.     The 
words  compass  and  imagind  are  synonymous,  and  denote  the  purpose  or 
design  of  the  mind  or  will,  even  though  the  purpose  or  design  take  not 
effect ;  but  the  statute  specially  requires  that  the  traitorous  imagination  be 
manifested  by  some  ozrrt  or  open  act.     Still,  it  is  the  mental  act  which,    Qiffrt  acts  of 
under  this  head  of  the  statute,  constitutes  the  crime  of  treason  ;  and  there-    compCLSsinit. 
fore  in  the  trial  of  the  Regicides,  in  1660,  it  was  held  that  not  the  decapi- 
tation  of  Charles  I.  but  the  *  compassing '  his  death  constituted  the  treason, 
and  that  the  killing  was  only  an  overt  act  proving  the  compassing.     Meeting 
and  consulting  horM  to  kill  the  king,  although  no  scheme  be  fmally  adopted, 
\&  an  overt  act ;  and  every  person  who  assents  to  overtures  for  that  purpose, 
or  who  encourages  others,  by  advice,  persuasion  or  command,  to  commit 
the  fact,  shares  in  the  guilt.     Sir  Everard  Higby  was  convicted  of  high 
treason  for  being  privy  to  and  not  revealing  the  Gunpowder  Plot,  although 
it  was  not  proved  that  he  either  said  or  did  anything  at  the  consultation. 
Not  merely  personal  plots  of  assassination,  but  all  wilful  and  deliberate 
attempts  which  may  immediately,  or  consequentially,  endanger  the  life  of 
the  Sovereign,  have  been  held  within  the  scope  of  the  statute.     Thus 
a  conspiracy  to  depose  or  imprison  the  king  has  been  constructively  de- 
tennined  to  be  an  overt  act  of  compassing  his  death  ;  *  for  exj^rience  hath 
shewn,'  ol»erves  Sir  Michael  Foster  (p.  196),  *  that  between  the  prisons 
and  the  graves  of  princes  the  distance  is  very  small.'    Other  offences  still  less 
personal,  but  having  a  remote  tendency  towards  the  same  end,  have  l)cen 
held  to  be  overt  acts  under  this  head  ol  treason.     Entering  into  measures  in    Corresponding 
concert  with    foreign  powers,  to   invade  the  kinj^doni,  would  seem  more   with  foreigners 
properly  to  fall  under  the  head  of  levying  war  or  of  atlhering  to  the  king's    to  im'ade  the 
enemies.     But  unless  the  powers  incited  be  actually  at  war  it  will  not  fall    kingdom. 
within  any  branch  of  the  statute,  except  compassing  the  king's  death.     And 
even  when  the  overt  act  would  have  properly  fallen  within  the  clause  of 
adhering,  it  has  been  held  an  overt  act  of  compassing,  as  in  the  case  of 
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/.^■■--  -     •  '*■■'-    ■'.'     "  '      ---   1-'-— 1'    i-i::   :c  "-rtisic-   s^u.   ij   -='.-.-^^  "B^ir,  bji  bt^ai 

:.  -  -  -:  •-;-  1:-  -.c  :-:"--:-.L.T_--_:---  Ti*  r::ir;-e  2:*  He=-  VL  c  I, 
X  ...  1-  -.  -.t:  fi.i  .l:*  .£  ri:  :•=__■. -^  i*-Jlirfi  iLz:  j^irhrg  ma 
-.'.7  ■.  *■  i.-. :   :■  ::- r^  "-:;tzL  : :  r.ic   Lri-rL.<:  12-t  >"  j  -n-ii  aa  c^ert  in  of 

i     -.:.-■  -r:  --  1^- -j^:..z.  i_-±  i.'-r  iz.   :-ir:  i^-  :   i»-:  wz-ri*  HLjr  afkmmj  a. 
■,   T ■■  ;.*.    .■.  ..<.  .~:._^.-s'x\  I.".''   »■  :rii  ::  iivi:*  izi  r.«rKii>:-a  ia  ooo* 
'-:•■;  :  ..-    ,  -  -  ^sr:r.--a  ::  1  --n--:r:rLj   fa>i^T:,  actuiUy  on  f>.-u  cjlj  be 
-.    :-  i:-.-.      '■'■  ..-li  '>  -_r.oi!  j-u  ra.-.-^^-.  e:iiir  ir^  le::er5  or  bcoki.  wiwc 
:  -7  -.:    T-  -.: -  u.-*:  ;-:.-  -r.   _•  /.— .r.:. -.^i-.  =ive  b-rta  held  over  a».-3     Ix 
T  .         .-.-. .   -  .  -  ;  >:  .-  njt    ::  -.ir.  II.  .  :'. r  7  -': l:i>:r^  *  A  Treasse of 'Jie 
?.     ... .  r.   .:'  "  ..:■.  .v:.'  i.-j-^r_  lj  i-j.:  .'r.-t  i-z  r^zic  xr-ag-.^trare  was  accounabk 
• .  ■■  ',  V:  .;.:*.  iJi  1  --Tit  •--*:._ --.^y.  -.zke  -^  inr.*  :o  r-t  the  kic^  to  deiib: 
i- :  .:.  **,-;:-:;   us.«:.    irj--  *- •  ""^'  eis;I':'>:ng  and  sending  in  a  bt'X  to 
;■:.."-.  I.  1    »:«:    :*Jj.r:r^  U-i;  :h.*  k:=^  *hozIi  die  in  the  year  1621,  lod 
•...■-.  ■>--  'jL.--::n  -Ji.-li  ie  itrU^ived.      L'r.uer  the   SJewjns  ercD  mm- 
/:.  ..■z'j  T  r.:^^-  -str*  izjiii  -id  •::*  :q  c:ini-:ct  ;he:r  authors  uf  trea»M.  2s 
::.  /'..-.    .— ,":  i'^tc.  :.".    -*h->ie   zizly  "wxts  foaiid  a  manuscript  semKXi  niiick 
:.-.';  -  vv-r  .ttr.  p:tr.  :'-.e-:  ':r  p:iil-rhei  ;  a=d  in  ihat  of  Al^nion  Suvr,  at 

V  r.v  *»: :.-.-.'.  :.r  ^iriiz.pv.ir-g  in  :he  Rye  House  F'iot,  the  want  of  a  second 
V. .-.,'. ';i.  •»!-  --i-L*:ri  by  :he  pr>:u:::on  of  a  discourse  found  in  his  do^^ 
a.:.:  f.;>r.:!y  wn'/cr.  rrjizy  years  before,  in  which  it  was  naaintained  that 

/  ^,  •  ^.         '--■■■;'••  *A'-rc  atco-n'-alile  t>  the  peop'.e  for  their  conduct. 
.:  I  /^r -i//.-r.  cr       ,  ^   -j  .^  ,-,  .-^  .1  ^p^;..,  ^.f  trea.-jr.  enumerated  in  the  Statute  of  EdwanI  IIL 
ff,'tiftj  tti€  kni;\    j^ ..  .^»  , .'  i^y.^pi^  'j.-ar^  wh'ch  lies  not  in  the  intention  or  purpose,  bur  in  the 


a'.'  ;■  uif.      I  i.e  levyinj  nr.uai  Le  against  thi  king^  which  is  either  direCEi 

a;?  ..-.:   hi^   person,   or  cor.itrjctive,   against  his  go\-emment.     Entistiai 

ar/l  marching  have  been  held  >ufncient  ads  without  coming  to  a  bottle  or 

Att',  of  l.^.yiu'f.     a'/i'.n.     Attiicking  the  king's  forces  in  opposition  to  his  authority,  upoB  a 

jiiaiv.h  or  in  quarters,  and  holding  a  castle  or  fort  against  the  king  orhii 
for.'.s,  if  actual  force  be  Uj«d  in  order  to  keep  possession,  have  been  helJ  1 
suffi'.i':rit  levying  of  war.  The  true  criterion  as  to  what  unlawful  assemViio 
ninouiit  to  a  levying  of  war  is,  Quo  ant  mo  did  the  parties  assemble?  ioito 
const iiiKc  thi;  offence  the  object  of  the  assembly  must  be  to  effect  by  &^n« 
sonjosliing  of  a  public  and  general  conarn.     For  if  the  assembly  be  epa 


arm-  ii^'.'tin-.i  any  oilier  to  slay  or  to  lob  him,  or  to  take  and  keep  h:n  '-- 
h<r  ni.iki:  Inn;  ff»r  his  deliverance,  it  is  not  the  mind  of  the  king  or  hjCJ-iff* 
c:il  tiiat  in  ■^uch  case  it  «>hAll  t)e  judged  treason  ;  but  it  shall  be  juiigt«i  *<-'^ 


jutigwi 
or  tn-spass  according  to  the  law  of  the  land  of  old  time  usid  ^xAi^cc?iK  -^^ 
the  ca>e  re'|uireth. '     In  accordance  with  this  principle,  and  ^si-ithin  iHe  rti?c< 
ah'l   canity   of  the   statute,  while  on  the  one   hand,  popular  ri»ir.^  '• 
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tical  change  with  regard  to  royal  proclamations.    Several  But  illegal 

jj'T^i         j»         •  r  11-  ij.      proclamations 

were  issued  during  lidward  s  reign,  enforced  by  penalty  ^ 


maintain  a  private  claim  or  to  destroy  particular  enclosures,  or  to  break 
prisons  in  order  to  release  particular  persons,  and  risings  of  men  of  a 
particular  class  against  others  of  the  same  class, — as  of  the  weavers  in  and 
about  London,  who  rose  to  destroy  all  engine-looms  l)ecause  those  machines 
enabled  those  of  the  trade  who  made  use  of  them  to  undersell  those  who  had 
them  not— have  been  held  not  to  amount  to  levying  war  within  the  statute  : 
on  the  other  hand,  with  equal  reason,  every  insurrection  which  in  judgment 
of  law  Ls  intended  against  the  person  of  the  king,  either  to  dethrone  or 
imprison  him,  or  to  oblige  him  to  alter  his  measures  of  government,  or  to 
remove  evil  councillors, — although  not  conducted  with  military  array — has 
been  held  to  be  a  levying  of  war  within  the  statute.  Another  class  of 
popular  risings,  not  levelled  at  the  person  of  the  king,  but  *  against  his 
Koyal  Majesty,'  that  is,  against  the  established  law  and  government,  have 
been  brought  within  the  clause  of  the  statute  against  '  levying  war  against 
the  king,'  by  constructions  scarcely  less  strained  than  those  U[>on  compassing 
his  death.  Acting  upon  the  logical  distinction  between  general  and 
particular  purposes,  but  regardless  of  the  fact  that  in  the  majority  of  cases 
there  was  an  entire  absence  of  any  intention  either  to  depose  the  sovereign 
or  to  generally  subvert  his  government,  the  courts  held  trifling  insurrections 
for  the  purpose  of  destroying  all  brothels,  or  of  throwing  doMm  all  enclosures 
or  all  dissenting  meeting  houses  (case  of  Damaree  and  Purchase,  arising  out 
of  Sacheverell's  trial,  St.  Tr.  viii.  218,  267),  or  to  enhance  the  price  of  all 
labour,  or  to  open  all  prisons,  or  to  expel  all  foreigners,  or  to  redress  real 
or  imaginary  national  grievances  in  which  the  insurgents  had  no  s}>ecial 
interest, — to  be  constructive  *  Icvyings '  within  the  statute. 

It  is  to  be  noted  that  the  Statute  of  Edward  III.  entirely  omitted  in  its  Conspiracies 
enumeration  of  the  modes  whereby  treason  could  be  committed,  to  include  to  levy  rvar. 
the  act  of  conspiring  or  consulting  to  levy  war.  But  by  a  strained  construc- 
tion it  gradually  became  the  established  doctrine  that  a  conspiracy  to  levy 
war  against  the  king's  person,  though  not  in  itself  a  distinct  treason,  might 
be  received  in  evidence  as  an  overt  act  of  compassing  his  death.  Notwith- 
standing this  construction,  however,  it  was  thought  necessary  under 
Elizabeth,  Charles  II.  and  George  111.  to  pass  temporary  acts  rendering  a 
conspiracy  to  levy  war  treasonal»le.  (13  Eliz.  c.  I  ;  13  Car.  II.  c.  I  ; 
36  Geo.  III.  c.  7.)  The  disposition  to  extend  a  constructive  interpretation 
to  the  Statute  of  Edward  HI.  continuevl  to  increase  down  to  the  end  of 
Geo.  IIl.'s  reign,  during  which  it  was  carried  to  a  great  length,  especially  by 
Chief-Justice  Eyre  in  the  trials  of  1794.  Finally  by  the  57  Geo.  111.  c.  6,  ^6  Geo.  Til. 
making  perpetual  the  temporary  Act,  36  Geo.  3,  c.  7  (the  main  object  ^^  y  ^lnJ,  57 
of  which  seems  to  have  been  to  turn  into  substantive  treasons  certain  things  Qg^^  jjj^  c.  6. 
which  had  been  judicially  construed  to  be  treasonable)  it  is  enacted : 
(i)  that  if  any  person  shall,  within  the  realm  or  without,  compass,  imagine, 
invent,  devise  or  intend  death,  destruction  or  any  bodily  harm,  tending  to 
death  or  destruction,  maim  or  wounding,  imprisonment  or  restraint  of  the 
person  of  tlic  King,  his  heirs  and  successors  ;  and  shall  express,  utter,  or 
declare  such  intention  by  publishing  any  printing  or  writing,  or  by  any  overt 
act  or  deed  ;  being  legally  convicted  thereof  upon  the  oaths  of  two  lawful 
and  credible  witnesses, — he  shall  be  adjudged  a  traitor  and  suffer  as  in  cases 
of  high  treason.  (2)  It  Nvas  also  declared  by  the  same  Act  that  it  should  be 
treason  to  compass,  imagine  or  intend  (such  intention  being  expressed  by 
print,  writing,  or  overt  act)  to  deprive  or  depose  the  king  or  his  successors 
nom  the  style,  honour,  or  kingly  name  of  the  imperial  crown,  or  to  levy  war 
within  the  realm,  in  order  by  force  to  compel  the  sovereign  to  change  his 
measures  or  counsels,  or  to  overcome  either  House  of  Parliament,  or  to  stir 
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siili  coniimuvl     of  iino  and  imprisonment  J  and  by  one  issued  in  1549, 
"**  *^  '        all  justices  of  the   peace  were    commanded  to  arrest 


any  fi»r*.  ijjniM-  w  iih  fv»rco  to  invade  this  realm,  or  any  of  the  King's  dominions. 

Ncitlior  uihier  this  Act,  nor,  as  we  have  seen,  under  any  of  the  jndidil 

Cv^nstruciions,  wai  tlio  .f/tMifiM^'' of  wonls,  not  written  or  published,  held  to 

amount  to  an  overt  act  of  treason,  unless  the  words  were  direct  counciilii^ 

or  persua>ions  in  prosecution  of  a  traitorous  design  actually  on  foot.     Thas 

/'»,'.;*.*»•  y.;Vur     the  law  ooniimu'vl  di>wn  to  the  year  1S4S,  when  the  II   &  12  Vict,  c  12 

.•/./.  11  o-'  12        *  An   .\ci   for  the  Inriter  >ecurity  of  the  Crown  and  Government  of  the 

i';./.  •".  12,  I'nitvNl  Kinjjdom"  wa>  passevl.     By  this  Act,  commonly  called  the  'Tret- 

son-Kolony  Act,'  the  latter  jvart  of  the  statute  57  Geo.  111.  not  relating  to 

the  Kinj;'N  ]x:rM«n  was  iv|>oaled,  and  the  offences  therein  enumerated  were 

made  IcUmicN.  but   with  the  addition  of  the   words    '  open  and  advised 

s|HMkinj;  *  to  the  oilier  modes  of  ex])ressing  the  compassing. 

/*■,-. J A*vy  ,"Ai.\\:        In  additiiMi  to  the  species  of  treason  already  enumerated,  the  three  fol- 

.*i  I  .I*; '.*.■,  .V.'.  J.    lowir.j;  have  been  cie.ited  by  statutes  still  in  force,     (i)  Uy  i  Anne,  sL  a; 

..  17  ;  c.  17,  s.  Ji,  the  endeavourinj;  to  deprive  or  hinder  any  person  being  the  nest 

in  >uooi'»ion,  accorvimi;  lo  the  limitatii)ns  of  the  Act  of  Settlement,  from 

succeedinj;  U"*  the  Crown,  and  maliciously  and  directly  attemfMing  the  same 

ty  ./«;•;,*.  ,-.  7  ;       by  any  overt  act.     {2)  lU*  6  Anne,  c.  7,  the  maliciously,  advisedly  and 

dnectty,  by  writing  or  printing,  maintaining  and  afBmiing  that  any' other 
]viv»n  h.uh  any  riijht  or  title  to  the  crown  of  this  realm,  oiherwisie  thin 
accord nij;  to  the  Act  of  Settlement,  or  that  the  kings  of  this  realm,  with 
the  authority  of  rarliament,  are  not  able  to  make  laws  and  statutes,  (0 
biiul  the  crown  and  the  descent  thereof.  {Su/nj^  p.  204.)  (3)  By  3  &  4 
4*  ;.;..■.  52.  Vict.  c.  52.  s.  4  duvin^  reference  to  a  contingency  which  cannot  now 
bap',vn.  \:...  ili.it  any  issue  of  the  Queen  should  ascend  the  throne  under 
the  .•.y;v-  i»t"  iS  .  it  w.i.s  enacted  that  any  pei-son  aiding  or  arictling  in 
b-.-.n^:'.-'.^  ,'.  .'.;:  .;  ir..ui:;^c  U\  a>  well  .is  any  jKTson  so  marrying,  such  iss'je 
u-...:c:  :.\-  .'.:;o  ot  i>,  wiiliout  x\w  con>ent  in  writing  of  tlie  regent,  and  the 
.iNsO":  o;  l\^;ii   llv^;;<C'- of  railiamcnl  piCNiously  ohtaincil,  should  l>c  j;uil'.y 


\** 


*  »* 


A.  v^v;:'.v.,'':\  \:\\,  i  v.c  pv'<i:ive  witness  was  <iiM:cient  in  tlie  case  of  tix-a-^^a 
,'.>  v.\  v\v".v  »':;'.v:-  c.\-.^-.ta!  ca^*.  lull  by  the  ^.ilu'.ary  Act,  S  ^V  6  F.dw.  VI. 
c  II.  ;v>  wlv.vii  nMc:uc  l-.a^-  been  ni.ule  in  tlie  text,  it  was  cnactcil  '  iV.At  iw 
i\:<-.'  -»*•;".  1\'  i::,!\  e;.  ai  r.-.i:^ix\i,  c«»ndinnR-d,  "convicted,  or  at:ajr.tei3.  f'* 
*.\   f.v.'.-.vis  ::m;  n««w  bv-.  v«r  l^'ieaficr  shall  Iv,  wliich  >hall  hereafter  be 

I  o:  d.«:ie,  u;::es^  the  same  «-)lTen^?cr  or  onenders  be 
..::.  ■;..■  .:. . .'.. /iv  ;  :.'.;.';  .<.:;.7  *;,  .v/.ffVf,  at  the  tirv.e  of 
:"  .-  .V. .\  .,.  '.v.vv:  o:  :'.'..  '.'.'.i;>  acci:>Cvl,  :':'..',  :\'/'::tr  //.-.■//«,,  y;.;//  ri'/'-'.v- 
.      '.    .     .  .■  ..:... ■«.■-.•...''.':.::.•:.■.:'.•.;  v;,;. ///.;;  1; //;.»;/. ;l.^'/<::^ ".J:^ 

•;:..••■  .  •  .  .  ■:.':..'.'/••.•:.  ^''v  ^  :*/.'.' i' .7 /';«•//',•.;.•.«// or  ottenctfcoa- 
;.v.:^v':  '..^  ;!•..'  >/..  ■■:'  . ■;  ".;,.:nu'!Jt  laid  a 'ainst  tlie  i^artv  arr.iiiZnLM."  Yet  fori 
vcv.:;.t\  .•.::v'.  ;.  0  •,\v--::\t:  o:"  T!;ix  Ac:,  li'.tle  il  any  rCj^.ird  was  ]xiid  to  :t  in 
».-.vM\:'.  j-.os, ,■.::  ■..>.  ,.;  iti.ivvd  lo  the  ci'mm..Mi  well-known  rules  of  lei.^! 
eM.ici'.vc  1 1  N\,>i\on  c:i:o;nled  that  a  statute  of  i  M  2  I'i."!.  Jt  Miry, 
c.  lo.w'.v:..  .IS  ^::  M\:-..ul  Fooler  has  >ho\>n,  wa>  re.i'.'.y  meant  :.^  re-:^TC 
tv^  i:.c  .i^\-.>i-  '.  • :'  .^  '.\:-.i  ■  '.  of  a  trial  by  i::ry  of  I'pe  rroper  coui:tv,  »iih  iU 
ilu'  ,..'\.-.  •■..•.:.  -  ■■:  .:.\".v\'  i.c ■;/.'. I-  to  that  tr.et'io.i  of  tii.il.  where  ioraei 
>:.;;  iv-  "  .-  :  \-  -Xv  !  '.■.\.:\  ,»:  ;:'•.  \..u\  ;v;va"e-.i  I'-*.-  -^tat:;:!:  of  IMwur:  VI. 
b\  cr\.  ::  ;:  ::..:  *.:::  :;;\N  v-v  .v  \  t:v.v-'n  -l  ali  bo  .iCsk-r.:i::t:  to  the  iJt 
.  ■  ■•      •■  ■  ^  ■    ■■■■  .1:^.1  i:-t'-:l^cr\\iM;.*     A:  :!u  rriaj  ^*  :*"* 

Kv  ^  .  :.\  -.  ]\  V. V  \v :.  a:-  1  ;.:  .  ;•.  \y>\.\  S:  \::\'i\\  -  :iia'.,  it  wa>  treated  n?  a  r^';^ 
1.  >.  ;•.:  :.'.'.  v".- ■..'•:  \'...\:  {\w  l.;\v  iv-  /.iTc:  two  w  itno^es  ;  ani  fri»in  thed;:?"-!* 
r;e  Rt-^AM.'.i  .-M  ti:*.-  w  .■.I'le-- t.ic  d:^:i:K';i.'n  i subsequent Iv  o^iab':>hfti  V\  Wf 
-•.aiuic  of  \\  \\\..\r.\   111.)  ap;  r.i:>  to  i.a\e  been  taken  thai  a'li:oi:j,h  the'* 
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*  sowers  and  tellers  abroad  of  forged  tales  and  lies/  and 
to  commit  them  to  the  galleys,  there  to  row  in  chains 

witnesses  may  depose  to  different  overt  acts,  the  acts  must  relate  toM^  same 
species  of  treason;  so  that  one  witness  to  an  alleged  act  of  compassing  the 
king's  death  cannot  be  conjoined  with  another  deposing  to  an  act  of  levying 
war,  in  order  to  make  up  the  required  number.  In  1 691  a  bill  for  the  J^f^tf'  rrr 
r^ulation  of  trials  upon  charges  of  high  treason,  passed  the  Commons  ;  but  '^*»"<'«i  ///. 
in  consequence  of  the  opposition  of  the  court  and  a  dispute  between  the  two 
Houses,  it  fell    to    the   ground.     Though   more    than  once   revived,  the  * 

obstinacy  of  the  Commons  in  resisting  a  very  just  and  reasonable  amend- 
ment of  the  Lords  as  to  the  trial  of  peers  in  the  court  of  the  High  Steward, 
delayed  the  passing  of  the  measure  until  1695,  when  it  became  law  as  the 
Act  7  Will.  III.  c.  3.  It  provides  that  prisoners  indicted  for  high  treason 
shall  have  a  copy  of  the  indictment  delivered  to  them  five  days  at  least 
before  the  trial,  and  a  copy  of  the  panel  of  the  jurors  two  days  before 
the  trial ;  that  they  shall  be  allowed  the  assistance  of  counsel  throughout  the 
trial,  and  be  entitled  to  process  of  the  court  to  compel  the  attendance  of 
their  witnesses,  who  must  be  examined  on  oath.  It  removes  any  doubts  as 
to  the  statute  of  Edw.  VI.  by  requiring  the  oaths  of  two  lawful  witnesses, 
either  both  to  the  same  overt  act,  or  one  of  them  to  one,  and  the  other  to 
another  overt  act  of  the  same  treason  ;  unless  the  prisoner  shall  willingly,  * 

without  violence,  in  open  court,  confess  the  charge.  It  limits  prosecutions 
for  treason  to  the  term  of  three  years  from  the  commission  of  the  offence, 
except  in  the  case  of  attempted  assassination  of  the  king.  The  contested 
provision  as  to  the  trial  of  peers  (intended  to  remedy  a  serious  defect  in  the 
constitution  of  the  court  of  the  High  Steward,  in  which  the  Peers-triers  were  a 
select  number  returned  at  the  nomination  of  the  High  Steward)  was  included 
in  the  Act,  which  provided  that  all  peers  having  a  right  to  sit  and  vote  in 
Parliament  shall  be  summoned  on  the  trial  of  any  peer  for  treason,  and  that 
every  peer  so  summoned  and  appearing  shall  vote  in  the  trial.  By  a  later 
statute,  7  Anne,  c.  21,  the  time  for  delivering  a  copy  of  the  indictment  to  Statute  of  Anne, 
the  prisoner  was  extended  to  ten  days,  and  it  was  directed  that  a  list  of  the 
witnesses  intended  to  be  brought  for  proving  the  in<lictment,  and  of  the 
jury,  with  their  professions  and  places  of  abode,  shall  be  delivered  to  the 
prisoner  at  the  same  time  with  the  copy  of  the  indictment.  But  the 
operation  of  this  clause  was  suspended  until  after  the  death  of  the 
Pretender. 

In  recent  times  the  tendency  of  the  legislature  has  been  to  restrict  rather 
than  to  enlarge  the  crime  of  treason.  Since  the  parsing  of  the  *  Riot  Act,* 
I  Geo.  I.  St.  2  c.  5,  the  government  have  possessed  a  great  accession  of 
strength  in  dealing  with  all  tumultuous  risings  attended  with  violence,  and 
can  more  advantageously  treat  the  offence  as  felony  under  that  Act  than  as 
treason.  A  large  number  of  offences  formerly  punishable  as  treason  have 
been  removed  into  the  class  of  *  treason-felony*  by  the  Act  1 1  &  12  Vict,  c  12, 
to  which  reference  has  already  been  made.  By  another  Act  of  the  present 
reign,  5  &  6  Vict.  c.  51,  the  offence  of  any  person  discharging,  pointing, 
aiming  or  presenting  at  the  person  of  the  Queen,  any  gun  or  other  arms, 
(whether  containing  explosive  materials  or  not)  ;  or  striking  at  or  attempt- 
ing to  throw  anything  upon  her  person  ;  or  pro<Iucing  any  ^rearms  or  other 
arras,  or  any  explosive  or  danj^erous  matter  near  her  Majesty's  person  ; — 
joiih  intcttt  to  injure  or  alarm  her^  is  declarerl  to  be  a  high  misdemeanour 
and  punishable  by  penal  servitude  for  seven  or  not  less  tlian  three  years  ; 
or  by  imprisonment  for  not  more  than  three  years,  and  (if  the  court 
shall  so  direct)  by  a  whipping  not  more  than  thrice  during  that  period. 
A  conviction  under  this  statute  may  be  supported  by  the  like  evidence  as 
if  the   prisoner   stood   charged,  with   murder,  su  that  the   rule  requiring 
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as  slaves  during  the  king's  pleasure.^  The  same  prac- 
tice was  continued  under  Mar}%  who  in  the  last  year  of 
her  rei^n  went  so  far  as  to  issue  a  proclamation  which, 
after  denouncing::  the  importation  of  books  filled  with 
heres\-  and  treason  from  beyond  sea,  declares  that  who- 
soever should  be  found  to  have  such  books  in  his  posses- 
sion should  be  reputed  and  taken  for  a  rebel,  and 
cxccute^i  according  to  martial  law.^ 
l-.«:TT>fv:Lr.5  The  year  1540  was  remarkable  for  the  tumults  and 

:n  154-1^  insurrections  of  the  common  people  which  arose  in  many 

counties.  In  Cornwall  and  Devonshire  under  Arundel, 
and  in  Norfolk  under  Ket,  the  risings  assumed  formid- 
able dimensions,  and  were  suppressed  with  some  diffi- 
Tbeirorg-n.  cultv.  They  arose  partly  from  opposition  to  the  re- 
formed doctrines,  but  mainly  from  discontent  at  the 
proceedings  of  the  landowners,  who,  regardless  of  the 
ancient  commonable  rights  of  their  tenants,  made  large 
enclosures  of  the  waste  or  common  lands  of  manors,  and, 
experioiice  havini^j  shown  that  the  growth  of  wool  was 
more  pror.t.ib'.e  than  that  of  corn,  converted  the  arable 
land  ir.to  pasture.  This  strictly  commercial  mode  of 
oca'ir.i:  with  their  estates  was  especially  adopted  by  the 
new-made  nobles  and  gentry  who  had  acquired  a  large 
share  of  the  confiscated  abbev  lands,  and  both  thev  and 
t:ie  reformed  reli.;ion  which  they  professed  became  ob- 
jects of  hatred  to  the  thousands  of  agricultural  labourers 
w  hoin  the  restriction  of  tillage  had   thrown  out  of  em- 


;\\o  \\i:".t»c<  :<  ".  :"  i^  v.V:>e  i:i^i'in>e\l  with.  By  the  33  &  34  Vict,  t  2> 
t"i  r:tif.;:f  .ir.vi  .-.:;.;. ■.•.."er  for  trd>v'n  or  felony  have  been  a!H.»li>htfd.  On  ti* 
^;;^  cc:  of  :':.>  :-.,:o  mo  Fo>:cr.  Lroun  Ixiw  ;  Hale,  r'ica>  of  thcCroiu; 
Kc!\:\:.  Cr.  \\r.  l  .->.-  1  ;.'.  e.l  ^;  ILi\\kin>,  Pleas  ot  the  Crown. 

'  M:\;  c.  :■     u  •,  citt^i  l-v  II.i''..i:n,  Con>l.  Hisl.  i.   ^S. 

-  >:r\-  ..  .  ■.  45.  ;  Il.\!"..-.!;i.  L"«  n^t.  Hi-t.,  i.  43.  '1  here  was  >cmtncB« 
f.-rti.i-  ....   •:.;:%•  :  :,  Ci, .!;:":'  in  ihe  fact  that  avi..ioiU  lilel  ha!  rcctn:lvlwa 


'  ihc    in..Nt    (Icvili'-h    liovice^  of  Mary,    unri[;hiful    and   unworthy  •j-trt-' 
■Miyjc,  iii.  250 -^fij.  ) 
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ployment,  and  the  curtailment  of  commons  had  deprived 

of  one  great  source  of  support.^     For  the  suppression  of  Act  against 

- 1_  •   •  •      r  ^  .     ,  J    ,        unlawful  and 

these  risings  in  future,  a  very  severe  Act  was  passed  by  rebellious 
Parliament  against  unlawful  and  rebellious  assemblies,  assemblies. 
by  which  it  was  declared  to  be  treason  for  any  twelve 
persons  to  meet  together  on  any  matter  of  state,  and 
felony  if  the  object  of  the  assembly  was  to    destroy 
enclosures.* 

Independently  of  the  sanguinary  religious  persecutions  Violence  of 
of  Mary's  reign,  her  civil  government  was  characterized 
by  much  violence  and  arbitrariness.  Reference  has 
already  been  made  to  her  proclamation  ordering  the 
possessors  of  heretical  and  seditious  books  to  be  exe- 
cuted by  martial  law.  Her  zeal  for  the  restoration  of 
the  Roman  Catholic  religion  caused  her  to  anticipate 
the  authority  of  Parliament  in  her  dealings  with  the 
clergy  and  the  services  of  the  church  which  she  found 
I^ally  established  at  her  accession.  She  followed  the 
example  of  her  predecessors  in  extorting  loans  from  her 
subjects.^  She  imposed  a  duty  upon  foreign  cloth  without 


^  '  Parallel  to  the  religious  Reformation,  social  changes  of  vast  importance 
were  silently  keeping  pace  with  it.  In  the  break  up  of  feudal  ideas  the 
relations  of  landowners  to  their  property  and  their  tenants  were  passing 
through  a  revolution  ;  and  between  the  gentlemen  and  the  small  farmers 
and  yeomen  and  labourers  were  large  differences  of  opinion  as  to  their 
respective  rights.  The  high  price  of  wool  and  the  comparative  cheapness 
iA  sheep  farming  continued  to  tempt  the  landlords  to  throw  their  ploughlands 
into  grass,  to  amalgamate  farms,  and  turn  the  people  who  were  thrown  out 
of  employment  adrift  to  shift  for  themselves.  The  commons  at  the  same 
time  were  being  largely  enclosed,  forests  turned  into  parks,  and  public 
pastures  hedged  round  and  appropriated.  Under  the  late  reign  these  ten- 
dencies had  with  great  difficulty  been  held  partially  in  check  ;  but  on  the 
death  of  Henry  they  acquired  new  force  and  activity.  The  enclosing, 
especially,  was  carried  forward  with  a  disregard  of  all  rights  and  interests, 
except  those  of  the  proprietors.'  Froude,  Hist.  Eng.  v.  107.  *  It  is  the  com- 
mon custom  with  covetous  landlords  to  let  their  housing  so  decay,  that  the 
fiomers  shall  be  fain  for  small  regard  or  coin  to  give  up  their  leases,  that 
they,  taking  the  ground  into  their  own  hands,  may  turn  all  into  pasture. 
So  now  old  fathers,  poor  widows,  and  young  children  lie  begging  in  the 
streets.'     Sermon  of  Lever  in  Strype*s  Memorials, 

«  3  &  4  Edw.  VI.  c.  5. 

*  In  the  directions  to  the  Commissioners  for  a  forced  loan  in  1557  they  are 
informed  that  should  any  persons  be  *  froward '  they  were  to  be  compelled  to 
find  sureties  to  appear  before  the  Privy  Council  when  called  on,  or  else  to 


• 
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the  assent  of  Parliament ;  and  illegal  modes  of  punish- 
ment, the  torture  especially,  are  '  more  frequently  men- 
tioned in  her  short  reign  than  in  all  former  ages  of  our 
history  put  together.'  ^ 

In  1557,  a  commission  was  issued  to  Bishop  Bonner 
and  others  authorizing  them  to  inquire  rigorously  con- 
cerning 'devilish  and  clamorous  persons'  who  spread 
seditious  reports  or  brought  in  heretical  and  seditious 
books,  or  neglected  or  contemned  the  ceremonies  of 
the  Church,  and  in  some  instances  to  fine,  imprison,  or 
'  otherwise  punish  *  the  guilty ;  in  others  of  a  graver 
nature  to  remit  them  to  the  spiritual  courts.  It  was 
feared  at  the  time  that  this  proceeding  was  a  preliminary 
to  the  establishment  of  the  Inquisition  ;  it  proved,  in 
fact,  to  be  the  precursor  of  the  High  Commission  Court 
of  the  next  reign.* 

The  violence  of  Mary's  reign  is  in  curious  contrast 
with  the  humane  and  enlightened  sentiments  enunciated 
in  the  preamble  of  the  first  Act  upon  her  Statute-book. 
Like  her  immediate  predecessor,  Mary  began  her  reign 
by  a  statute  repealing  all    new  treasons   and  felonies, 
although,  as  in  his  case,  new  treasons  were  ver>'  soon 
again  introduced.     In   the  preamble  of  the  abolishing 
statute  it  is  recited  *  that  the   state  of  a  king  standeth 
more  assured  by  the  love  and   favour  of    the  subject 
towards  the  sovereign,  than  in  the  dread  and  fear  of  the 
laws  made  with  rigorous  pains  and  extreme  punishment;' 
and  that  *  laws  made  without  extreme  punishment  are 
more    often    obeyed    than    laws    made    with    extreme 
punishment'  ^ 
Doubts  as  to  Mary  was  the  first  queen  regna'nt  of  England  (for  it  is 


k 


be  arrested  on  the  spot  and  sent  to  London.    £\  10,000  was  collected  under 
this  commission   in  spite  of  outcry  and  resistance.     Commission  for  the 
Loan,  MS.,  Mary,  Domestic,  vol.  xi.  xii.,  cited  in  Froude,  Hist  Eng.  «• 
486. 

*  Ilallam,  Const.  Hist.,  i.  42. 

^  Burnet,  ii.  256 ;  iii.  243. 

'  I  Mary,  c.  I,  an  Act  to  *  Repeal  and  take  away  TreasoDS»  Felonies 
and  cases  of  Praemunire.* 
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sary  to  take  into  account  the  nine  days'  usurpa-  '-^  7r-»r^  -A  a 
the  unfortunate  Lady  Jane  Gre\-» :  *  and  some   ^         ** 
vere  at  one  time  started  as  to  her  constitutiocal 

Some  of  the  reformed  preachers  even  went  so 
i  contend  that  the  government  of  a  woman  was 
>hibited  by  the  word  of  God,  and  unrecognised 
aws  of  the  land,  which  conferred  no  authority 
leens.  On  the  other  hand  a  sillv  book  wa.s 
to  exalt  Mar\''s  prerogative,  on  the  pretence  that 
rn,  she  was  not  bound  by  the  laws  of  former 
Mary  showed  her  contempt  for  this  sophism  b>- 
throwing  the  book  into  the  fire.  But  to  set  all  >e:ie?j  iw  Ac 
IS  at  rest  an  Act  was  passed  to  declare  that '  the  ^  ^«^-^ 
>wer  and  dignities  vested  in  a  queen  the  same  as 
ng/  and  that  all  statutes  in  which  a  king  mas 
applied  equally  to  a  queen.- 

T  Henry  VIII.  there  \s  only  one  instance,  in  RrinTaj 
hen  the  Commons  refused  to  pass  a  bill  recom-  '^^^ 
I  by  the  crown.  But  under  Edward  VL  and 
hey  on  several  occasions  rejected  bills  sent  dcm-n 
le  Upper  House,  and  we  have  seen  how  thc>- 

upon  the  insertion  in  the  Act  of  Edward  VI, 
f  new  treasons,  of  the  provision  requiring  proof  of 
aice  by  the  testimony  of  tu'o  witnesses  in  open 

e  indications  of  re\n\'ing  independence  on   the  Metbrtibe 
some  of  the  Commons  were  met  hy  the  creation  ^J^"^^J^mH 
n  boroughs  and  by  the  direct  interference  of  the  ««  ^ 
in  elections.       Edward  VI.  created  or  restored  e^c-lomT^ 
-two  boroughs,  of  which  at  least  half,  including 
ti  Cornwall.  were*places  of  no  kind  of  importance, 
dded  fourteen  to  the  number,  and  Elizabeth,  in  a 
manner,  increased  the  representation  in  Parlia- 

the  captiire  of  King  Stephen  at  the  beittle  of  Lincoln,  in  Febroarj, 
Empress  Matilda  was  elected  '  Domina  .\ngiiae '  on  the  Sth  fA 
owing  ;  but  although  she  held  couni  and  iisaed  chaitenk  in  rojaJ 
never  succeeded  in  making  good  her  claim  to  the  crovn 
ry,  scss.  3,  c.  I. 
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ment  By  no  less  tJian  dxty-two  membersL    The  islba- 

ference  of  the  crown  in  elections  was  exerted  i 
most  open  manner.    In  1553,  Edward  VI.  directedj 
circular  letter  to  all  the  sheriffs,  commanding  them  t| 
apprize  the  freeholders,  citizens  and  burgesses  of  t 
respective  counties  'that  our  pleasure  and  1 
ment  is,  that  they  shall  choose  and  appoint,  as  n 
they  possibly  may,  men  of  knowledge  and  exp( 
within  their  counties,  cities  or  boroughs ;'  and  e 
that  whenever  the  Privy  Council,  or  any  of  tliem,  li 
instructions  in  the  king's  behalf,  should 
men  of  learning  and  msdom,  in  such  case  their  <3 
tions  be  r^arded  and  followed.'     Accordinglyseiwd'] 
persons — all  of  them  beloi^^ing  to  the  court,  or  in  plaoM  l| 
of  trust  about  the  king — were  reconamended  by  Ictten  to 
the  sheriffs,  and  elected  as  knights  for  differenl  shtre&' 
The  writs  for  the  Parliament  summoned  by  Maty  "• 
1554,  to  sanction  the  return  of  the  country  to  obedience  j 
to  the  Apostolic  See,  were  accompanied  in  lilfe  a. 
by  royal  circulars  requiring   the    mayors,  sheriff^  and 
other  influential   persons  to  admonish  the  electois  to 
choose  as  their  representatives  'such  as,  being eligiUs 
by  order  of  the  laws,  were  of  a  wise,  grave,  and  C 
sort ;'  *  and  the  earl  of  Sussex,  one  of  the  queen's  t 
cillors,  wrote  to  the  electors  of  Norfolk  and  to  thcW 
gesses  of  Yarmouth  requesting  them  to  reserve  ti 
votes  for  the  persons  whom  he  should  name.' 


■  Hallam,  Const.  HUt.,  i  46,  ciluig  Sttype,  iL  394.  The  daju^ 
circular  letters  are  preserved  in  Lansdowne  MSS.  3,  cited  ia  AW 
464,  n.  In  some  instances  the  orders  at  the  crown  wen  sent  A^fl 
candidate  himself.  The  Council,  in  a  letter  to  Sir  F.  Hob 
'  that  his  Majesty  hath  willed  ns  to  sienily  unto  jroa  Ihishnjl 


e  to  have  some  place  in  the  house,  like  as  all  othen  a 
Bppointed.     And  herein,  if  either  his  Majesty  or  we  knew 
niend  you,  according  to  your  own  desires,  we  would  oat  inl  h 
(he  same'     Harl.  MSS.,  573,  in  Fronde,  v.  465. 

'  Froude,  vi.  260.     These  general  difcclions  were  o 
'which  had  been  in  use  under  Henry  VII. 

'  Burnet,  ii.  33& 


CHAPTER   XI. 

THE   REFORMATION   IN   ENGLAND. 

leparation    of   the    Church   of  England    from  The  Refor- 
,ome, formally  accomplished  under  Henry  VIII.,  rn^iion  """l" 
,.  .     .         ,  ,         ,         ,  ,  ,.    .  ,  Henry  VIII, 

litical  and  legal  rather  than  a  religious  reforma-  poUiical  nnd 

•he  doctrinal  changes  which  followed  under  l^o"!'^"''^  , 
VI.  and  Elizabeth,  were  an  unintentional  con-  DoctrinsI  ^M 
,  to  which  Henry  and  his  Parliament  more  than  cimnges  ande*'-^H 

Edward  VI.      ^^ 
lared  themselves  utterly   repugnant.      But   in  and  Elizabeth, 

le  Reformation,  in  both  its  political  and  reli-  °"i,"elu'en'e''"^ 
ects,  was  the  effect  of  causes  which  had  been  Boih  were  the 
^on  for  centuries,    not  only  in  England,   but  effect  of  causes 
ut    Europe.       'No   revolution,'   says   Hallam,  operation. 

been  more  gradually  prepared  than  that  which 
I  almost  one  half  of  Europe  from  the  commu- 
the  Roman  see  ;  nor  were  Luther  and  Zwingle 
e  than  occasional  instruments  of  that  change, 
ad  they  never  existed,  would  at  no  great  dis- 

time  have  been  effected  under  the  names  of 
er  reformers.     At  the  beginning  of  the  sixteenth 
the  learned  doubtfully  and  with  caution,  the 
with  zeal  and  eagerness,  were  tending  to  depart 
faith  and  rites  which  authority  prescribed.' ^ 
'land,  the  Church,  from  its  first  institution,  had  Early  and  con- 
lossessed  a  marked  national  character.      The  character  of  ibe 
primacy  of  the  Pope  and  his  authority  in  mat-  English  church. 

'  Canst.  Hiii.  i.  57- 
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ters  of  faith  were  fully  and  reverentially  admitted  :  but 

the    exorbitant    claims    of  jurisdiction   and   territorial 

power  asserted  by  Hildebrand  and  his  successors,  t<^e- 

ther  with   the    pecuniary  exactions    founded  on  those 

claims,  were  persistently,  though  with  varying  d^rees 

of  firmness,  resisted  by  the  English  kings  and  people. 

Growth  of  Papal       Prior  to  the  Norman  Conquest,  Church  and  State  in 

Q)nqu^?'till  ^    England  were  so  intimately  united  that  they  were  prac- 

thc  rpigri  of        tically  identical.     William  of  Normandy,  to  further  his 

designs  on   England,  entered  into  an   alliance  with  the 
Papacy,  and  when  the  Conquest — which  it  had  been  his 
object  to  present  to  the  eyes  of  Europe  somewhat  in  the 
light  of  a  crusade — had  been  effected,  the  ecclesiastical 
power  was  to  a  great  extent  separated  from  the  civil 
power  and  placed  in  much  closer  communion  with  and 
subordination  to  the  Papal  See.     But  anxious  as  he  uas 
to  propitiate  the  See  of  Rome,  William  was  careful  not 
to  surrender  the  ancient  supremacy  of  the  state  over  the 
national  church.^     Still,  the  impetus  given  by  the  Con- 
quest to  the  Papal  power  in  England   caused  it  to  go 
on    rising,    until  —  notwithstanding    the     partial  checks 
which  it  received  under  Henry  I.  and  Henry  II.,  on  the 
questions  of  investitures  and  clerical  immunity  from  civil 
jurisdiction — it  reached  its  acme  under  John  and  Henry 
III.    For  one  hundred  and  fifty  years  succeeding  the  Con- 
quest the  right  of  nominating  the  archbishops,  bishops 
and  mitred  abbots  had  been  claimed  and  exercised  b>' 
the  king.     This  right  had  been  specially  confirmed  by 
the  Constitutions  of  Clarendon,  which  also  provided  that 
the  revenues  of  vacant  sees  should  belong  to  the  cfouu 
But  John  admitted  all  the  Papal  claims,  surrendering 
even  his  kingdom  to  the  Pope,  and  receiving  it  back  as 
a  fief  of  the  Holy  See.     By  the  Great  Charter  the  church 
recovered  its  liberties  ;  the  right  of  free  election  being 
specially  conceded  to  the  cathedral  chapters  and  the 


*  Supra^  p.  69. 
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religious  houses.  Every  election  was,  however,  subject 
to  the  approval  of  the  Pope,  who  also  claimed  a  right  of 
veto  on  institutions  to  the  smaller  church  benefices, — 
the  small  monasteries  and  parish  churches  which  were 
in  the  hands  of  private  patrons,  lay  or  ecclesiastical. 
•There  was  thus,*  observes  Mr.  Froude,  'in  the  Pope's 
hands  an  authority  of  an  indefinite  kind,  which  it  was 
presumed  that  his  sacred  office  would  forbid  him  to 
abuse ;  but  which,  however,  if  he  so  unfortunately  pleased, 
he  m^bt  abuse  at  his  discretion.  He  had  absolute 
power  over  every  nomination  to  an  English  benefice  ; 
he  might  refuse  his  consent  till  such  adequate  reasons, 
material  or  spiritual,  as  he  considered  sufficient  to  induce 
him  to  acquiesce,  had  been  submitted  to  his  considera- 
tion. In  the  case  of  nominations  to  the  religious  houses 
the  superiors  of  the  various  orders  residing  abroad  had 
equal  facilities  for  obstructiveness.' ^  Under  Henry  HI. 
tiie  power  thus  vested  in  the  Pope  and  foreign  superiors 
of  the  monastic  orders  was  greatly  abused,  and  soon 
degenerated  into  a  mere  channel  for  draining  money 
into  the  Roman  exchequer. 

Eldward  I.  firmly  withstood  the  exactions  of  the  Pope,  Edward  I. 
and   re-asserted  the  independence  of  both  church  and  p^pai  claims 
crown.     To  the  letter  of  Boniface  VIII.  claiming  to  be  and  exactions. 
feudal  lord  of  Scotland  and  commanding  Edward  I.  to  Answer  of  the 
withdraw  his  troops  from  that  kingdom  and  submit  his  ^^f^^  \\\^^^' 
pretensions  to  the  decision  of  the  Papal  See,  the  Parlia-  letter  of  Boni- 

.  i-   face  V  III 

ment  of  England  returned  a  very  emphatic  repudiation  of 
the  Pope's  temporal  jurisdiction.    *The  kings  of  England,* 
they  said,  *  have  never  pleaded,  or  been  bound  to  plead, 
respecting  their  rights  in  the  kingdom  of  Scotland,  or 
any  other  their  temporal  rights,  before  any  judge,  eccle- 
siastical or  secular.     It  is,  therefore,  and  by  the  grace  of 
Cod  shall  always  be,  our  common  and  unanimous  resolve 
^hat  with  respect  to  the  rights  of  his  kingdom  of  Scot- 


*  Froude,  Hist.  Eng. ,  ii.  3. 
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land,  or  other  his  temporal  rights,  our  aforesaid  lord  the 
king  shall  not  plead  before  you,  nor  submit  in  any  man- 
ner to  your  judgment,  nor  suffer  his  right  to  be  brought 
in  question  by  any  inquiry,  nor  send  agents  or  procu- 
rators for  that  purpose  to  your  court.  .  .  .  Neither 
do  we,  nor  will  we,  permit,  as  wc  neither  can  nor  ought, 
our  aforesaid  lord  the  king  to  do,  or  attempt  to  do,  even 
if  he  wished  it,  any  of  the  things  aforesaid/  * 

In  the  reign  of  the  great  Kdward  began  a  series  of 
statutes  passed  to  check  the  aggressions  of  the  Pope, 
and  restore  the  independence  of  the  national  church  and 
kingdom.     The  first  of  the  series  was  passed  in  1306-7. 
It  recites  that  *  the  abbots,  priors,  and  governors  of  reli- 
gious houses,  ami  ecrtain  aliens   their  superiors^  as  the 
al)l)(Us  and  priors  of  the  Cistertians,  the  Premonstrants, 
the  orders  of  Saint  Augustine  and   of  Saint  Benedict 
and  many  more  of  other  religions  and  orders,  have  at 
their  own  pleasure  set  divers  heavy,  unwonted,  and  un- 
p(>rtal)le  talliagcs,  payments  and  impositions  upon  cvTiy 
of  the  said  monasteries  and  houses  subject  unto  xh^m  in 
Mnj^^land,  Ireland,  Scotland  and  Wales,  without  the  pri- 
vily of  the  kinjjf  and  his  nobility,  contrary' to  the  laws 
and  customs  of  the  said  realm  ;'  and  that  inconsequence 
of  such  imp(\sitions,   *  the  ser\'ice  of  God   is  diminished; 
alms  arc  not  given  to  the  poor,  the  sick,  and  the  feeble; 
tlu'  health  of  the  living  and  the  souls   of  the  dead  be 
miserably  defrauded  ;  hospitality,  almsgiving  and  other 
godly  <loeds  ilo  cease  ;  and  so  that  which  in  times  past 
was  cliaritabh'  given  to  godly  uses  and  to  the  ser\iceof 
Ciotl,   is   now  converted  to  an  evil   end,  by  permission 
whereof  there  groweth  great  scandal  to  the  people'    ft 
was  therefore  enacted, — '  the  king  considering  it  would 
he  very  prejudicial  to  him  and  his   people,  \l  he  should 
any  longer  suffer   so  great    losses   and    injuries  to  be 
winked  at/ — that  for  the  future  no  abbot  or  other rcli- 


\ 


'  Kyincr,  ii.  S73  S75,  cileil  in  Linj;ard,  Hist.  Erg.,  iiL  233. 


statute  was  confirmed  under  Edward  III.  in  the  Statute  of  Pro- 
,  .     ,        ,  ,  ,  ,  .  ,  .  .     ,1       visors,  isEdir. 

i  again  in  the  5th  year  of  his  reign  ;  and  in  the  m.,  a,d.  1350, 

his  reign,  roused  '  by  the  grievous  complaints  of 
commons  of  his  realm,'  the  king  and  Parliament 

the  famous  statute  of  Provisors,  aimed  directly 

Pope,  and  emphatically  forbidding  his  nomina- 
)  English  benefices.  The  preamble  recites  that 
ily  Church  of  England  was  founded  in  the  estate 
acy  within  the  realm  of  England,  by  the  king's 
itors  and  the  ancestors  of  the  earls,  barons,  and 
obles  of  his  realm,  to  inform  them  and  the  people 
law  of  God,  and  to  make  hospitalities,  alms,  and 
forks  of  charity,  in  the  places  where  the  churches 
•unded,  for  the  souls  of  the  founders,  their  heirs, 
1  Christians ;  and  certain  possessions  as  well  in 
nds,  rents,  as  in  advowsons,  which  do  extend  to 

value,  were  assigned  by  the  said  founders  to  the 
s  and  other  people  of  the  Holy  Church  of  the 
aim  to  sustain  the  same  charge  ....  and  the 
■arls,  barons,  and  other  nobles,  as  lords  and  ad* 
■,  have  had,  and  ought  to  have,  the  custody  of 
>idances,  and  the  presentments  of  the  collations 
benefices  being  of  such  prelacies  :  And  the  said 
n  times  past  were  wont  to  have  the  greatest  part 
.  — ..^..:i  r^.  tu^  ^'.f^^„-,,A  »r  fv.^  »-<i.v.  ,,.1,^^  4-k^.. 


374  ^^^  Reformation  in  England.  [Ch. 

Kind,  and  to  cardinals  which  might  not  dwell  here,  and 
to  others  as  well  aliens  as  denizens,  as  if  he  had  ben 
patron  or  advowee  of  the  said  dignities  and  benefices,  as 
he  was  not  of  right  by  the  law  of  England.  .  .  .  And 
now  of  late,  our  holy  father  the  Pope  .  .  .  takethcrf'all 
such  benefices  the  first  fruits  and  many  other  profic^ 
and  a  great  part  of  the  treasure  of  the  said  realm  is  car- 
ried away  and  dispendcd  out  of  the  realm  by  the  pur- 
chasers of  such  benefices  and  graces  aforesaid  ;  and  also 
by  such  privy  reservations,  many  clerks  advanced  in  this 
realm  by  their  true  patrons,  which  have  peaceably  hoUkn 
their  advancements  by  long  time,  be  suddenly  put  out' 
It  was  therefore  declared  that  the  elections  of  bishops 
and  other  dignitaries  should  be  free  as  in  time  past; 
that  the  rights  of  all  patrons  should  be  preserved;  and 
penalties  of  imprisonment,  forfeiture,  or  outlawry,  ac- 
cording to  the  degree  of  the  offence  were  enacted  against 
all  *  provisors,*  who  should  obtain  benefices  from  Rome 
by  purchase  or  otherwise.^ 
M.uuic  umIm.i  Three  years  afterwards  it  was  found  necessar>' to  pass 

y\x\s-^  vjt.inou  w  ;^  slalutc,  K>rl)uldini:j  citations  to  the  court  of  Rome,  It 
Konu-.  r  \A\\.  was  based  upon  *tlie  grievous  and  clamorous  complaints 
*''  \\.':  K>\   the  great  men  and  commons,  how  that  divers  of  the 

people  be  and  have  been  drawn  out  of  the  realm  to 
answer  o\  things  whereof  the  cognizance  pertainethto 
the  king's  court  ;  and  also  that  the  judgments  given  in 
the  same  court  be  impeached  in  the  court  of  another  in 
prejudice  and  disherison  of  our  lord  the  king  and  of  hii 
cri>wn.  and  of  all  the  people  of  his  said  realm,  and  to 
the  undoing  and  destruction  of  the  common  law  of  the 
same  realm  at  all  times  used/  The  cumulative  penal- 
ties t»f  outlawry,  forfeiture  of  lands  and  goods,  and  im- 
prisonment at  the  king's  pleasure,  were  therefore 
enacted  a^^ainst  all  people  of  the  king's  legiance  who 
should  *  draw  any  out  of  the  realm  in  pica,  whereof  the 


•  .'3  LaIw.  hi.  St.  4, 
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cognizance  pertaineth  to  the  king's  court,  or  of  things 
whereof  judgments  be  given  in  the  king's  court,  or  who 
do  sue  in  the^'^ourt  of  another,  to  defeat  or  impeach 
the  judgments  given  in  the  king's  court,'  and  who  should 
fail  to  appear,  within  two  months  after  summons,  before 
the  king  and  his  council,  or  in  his  Chancery,  or  before 
the  king's  justices,  to  answer  in  their  proper  persons  for 
the  contempt  so  committed/ 

Statutes,  however,  were  of  little  avail.    The  law  still  pv»«  statutes 
continued  to  be  defied,  or  evaded,  although  several  fresh  evaded. 
Acts  of  Parliament  to  the  same  eflfect  as  the  former 
were  promulgated  from  time  to  time.^ 

In  1389,  there  was  an  expectation  that  the  Pope  Former  pro- 
was  about  to  attempt  to  enforce  his  claims,  by  excom-  enacted^^h 
municating  those  who  rejected  them.     The  Parliament  special  pn>- 

,  ,  visions  against 

at  once  passed  a  highly  penal  statute,  which,  besides  excommuni- 
re-enacting  in  the  most  emphatic  terms  the  former  pro-  ^^^^  ^T^Rl 
hibitions  of  papal  aggressions,  declared  that  *  if  any  man  II.  st  2,  c.  3. 
bring  or  send  within  the  realm  or  the  king's  power  any  ^^'  '^^' 
summons,  sentences,  or  excommunications  against  any 
person  of  what  condition  that  he  be,'  because  of  his  as- 
sent to  or  execution  of   the  statute    of    Provisors,  he 
should  incur  pain  of  life  and  members,  with  forfeiture  of 
lands  and  goods;  and  if  any  prelate  should  execute  such 
sentences  or  excommunications,  his  temporalities  should        • 
be  taken  from  him,  and  abide  in  the  king's  hands  till  re- 
dress and  correction  be  made.* 

Matters  were  shortly  afterwards  brought  to  a  crisis  by  Bonifece  IX. 

_.,_,__,  /.,«.!  1    brings  matters 

Boniface  IX.,  who,  after  declaring  the  statutes  enacted  to  a  crisis, 
by  the  English  Parliament  null  and  void,  granted  to  an  ^^-  *39i« 
Italian  cardinal  a  prebendal  stall  at  Wells,  to  which  the 


>  Revised  Statutes,  27  Edw.  III.  stat.  i.,  A.D.  1353.  From  this  statute 
originated  the  offence  afterwards  known  as  Praemunire^  from  the  words  of 
the  writ  praemunire  facias  requiring  the  sheriff  to  warn  the  accused  to 
appear  and  answer  the  contempt  on  a  day  fixed. 

*  38  Edw.  III.,  St.  2;  3  Ric  II.,  c.  3 ;  7  Ric  II.,  c.  12  ;  12  Ric  II., 
c  15. 

•  13  Ric.  II.,  St.  2. 
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king  had  already  presented.  Cross  suits  were  at  once 
instituted  by  the  two  claimants  in  the  Papal  and  English 
courts.  A  decision  was  given  by  the  latter,  in  favour  of  the 
king's  nominee,  and  the  bishops  having  agreed  to  sup- 
port the  Crown,  were  forthwith  excommunicated  by  the 
Pope. 

The  Commons  were  now  roused  to  the  highest  pitch 
of  indignation.     They  drew  up,  in  the  form  of  a  petition 
to  the  king,  a  declaration  of  the  circumstances  which 
had  occurred,  and  affirmed  that  '  the  said  things  so  at- 
tempted, be  clearly  against  the  king's  crown  and  his 
regality,  used  and  approved  of  the  time  of  all  his  pro- 
genitors, wherefore  they  and  all  the  liege  commons  of 
the  said  realm  will  stand  with  our  said   lord  the  king, 
and  his  crown,  and  his  regality,  in  the  cases  aforesaid, 
and  in  all  other  cases  attempted,  in  all  points  to  live  and 
to  die*     After  this  emphatic  assertion  of  their  oun  opi- 
nion, they  prayed  the  king,  'and  required  him  by  way  of 
justice,' to  examineseverally  all  the  lords  spiritual  and  tem- 
poral in  the  Parliament  how  they  thought  and  how  ^ty 
would  stand.     The  lay  lords  answered  directly,  and  the 
spiritual  lord  sindirectly,  to  the  same  effect  as  the  Com- 
nions.i     Whereupon  the  petition  and  the  separate  decla- 
rations of  the  three  estates  of  Parliament  were  incor- 
porated  in   the  great  Statute  of  Praemunire.     It   was 
enacted,  that   '  if  any  man   purchase  or   pursue  in  the 
court  of  Rome  or  elsewhere  any  translations,  processes, 
and  sentences  of  excommunications,  bulls,  instruments, 
or  any  other  things  whatsoever,  which  touch  the  king, 
against   him,  his   crown  and  regality,  or   his  realm,  as 
aforesaid,  or  bring  them  within  the  realm,  or  receive, 
notify,  or    execute   them,  either  within    the   realm    or 
without,  such  person  or  persons,  their  notaries,  procura- 
tors,  maintainors,    abettors,   fautors,     and     counsellors; 
should  incur  the  penalties  of  praemunire  in  manner  as 


*  Rot.,  Pari.,  iii.  304. 
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it  is  ordained  in  other  statutes  of  provtsors  against  those 
which  do  sue  in  the  cmiit  of  another  in  den^tion  <^ 
the  regality  of  our  lord  the  king.'  * 

Tlie   firm    and    resolute    attitude    assumed    \(y  the  Bool&MyfaUii 
coun[r>'cau5ed  Boniface  to  yield;  'and  for  the  moment^' 
observes  Mr.  Froude,  'and  indeed  for  ever  under  this 
especial    form,  the  wave  di  papal    encroachment  was 
rolled  back.    The  temper  iriiich  had  been  roused  in  the 
contest  might  perhaps  have  carried  the  nation  further. 
The  liberties  of  the  crovn  had  been  asserted  successfully. 
The  analogous  libcrtie*  of  the  church  might  have  it\- 
k>n'ed  ;  and  other  channels,  too,  might  have  be&  cut  off 
through  which  the  papal  Exchequer  fed  itself  on  English 
blood.     But  at  this  crisis,  dte  anti-Roman  policy  was  RbeafOie 
arrested   in   its   course  by  agother    movement;  n^ch 
turned  the  current  of  su^idan  and  frightened  back  tiie 
nation  to  conservatism.     While  the  Crown  and  the  Par- 
tiamcnt  had  been  engaged  with  the  Pope,  the  undula- 
tions of  the  dispute  liad  penetrated  down  among  the 
body  of  the  people,  and  an  agitation  had   been  com- 
menced   of   an    analogous    kind   against   the   spiritual 
'  authorities  at  home.  .  .  This  form  of  discontent  found 
its  exponent  in  John  Wycliffe,  the  great  forerunner  of  John  Wydiffi^ 
Uie  Reformation,  whose  austere  figure  stands  out  above  *''^ '3     • 
;    llie  crowd  of  figures  in  English  history,  with  an  outline 
••    aot   unlike  that    of   another   forerunner  Df  a  greater 
r    change.  .  .  .  The  burden  of  Wycliffe's  teaching  was  the 
t    exposure  of  the  indolent  fictions  which  passed  under  the 
;.    name  of  religion  in  the  established  theory  of  the  church. 
i'    He  was  a  man  of  most  simple  life;  austere  in  appear- 
L    anc^  with  bare  feet  and  russet  mantle.   By  the  contagion 
I    of  example    he   gathered   about  him   other  men   who 
t-  tboi^ht  as  he  did  ;    and  gradually  under  his  captaincy, 
I   these  "  poor  priests,"  as  they  were  called  . . .  ^read  out  «nd  hU 'poor 
■  over  the  country  as  an  army  of  missionaries  to  preach  the  ^"^ 

■  i6Ric.  IL,c  s. 
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faith  which  they  found  in  the  Bible — ^to  preach,  not  of 
relics  and  of  indulgences,  but  of  repentance  and  of  the 
grace  of  God.  They  carried  with  them  copies  of  the 
Bible,  which  Wycliffe  had  translated,  leaving  here  and 
there  as  they  travelled  their  costly  treasures,  as  shining 
seed-points  of  light ;  and  they  refused  to  recognize  the 
authority  of  the  bishops,  or  their  right  to  silence  them. 
If  this  had  been  all,  and  perhaps,  if  Edward  III.  had 
been  succeeded  by  a  prince  less  miserably  incapable 
than  his  grandson  Richard,  Wycliffe  might  have  made 
good  his  ground ;  the  movement  of  the  Parliament 
against  the  Pope  might  have  united  in  a  common  stream 
with  the  spiritual  move  against  the  church  at  home,  and 
the  Reformation  have  been  antedated  by  a  century.'* 
But  the  *  poor  priests '  had  other  doctrines  besides  those 
which  they  found  in  the  Bible.  The  tenets  of  Wycliffe 
himself  were  not  free  from  revolutionary  tendencies^ 
though  probably  intended  by  him,  so  far  as  regarded 
temporal  matters,  as  mere  idealistic  theories  ;  his  fol- 
lowers superadded,  and  propagated  among  their  ignorant 
proselytes,  wild  socialistic  views  which  did  much  harm, 
not  only  to  their  cause  but  to  the  reputation  of  their 
master.  Although  there  is  no  evidence  that  Wycliffe 
himself  had  any  hand  in  exciting  the  insurrection  of  the 
Villeins  in  1381,  the  complicity  of  many  of  his  followers* 
the  Lollards,  is  undoubted.  John  Balle,  the  fanatical 
leader  of  the  insurgents,  is  said  to  have  confessed  before 
his  execution,  that  he  had  been  for  two  years  a  pupil  of 
Wycliffe,  and  had  imbibed  his  views  on  the  eucharist* 
The  insurrection  was  in  fact  a  great  blow  to  Wycliffe 
and  the  Lollards.  Now  that  it  was  seen  that  the>'  had 
become  political  revolutionists  as  well  as  religious  in- 
formers, a  reaction    set   in.     A  bill  was    passed   in  the 


*  Froude,  Hist;  Kng.,  ii.  12-15. 

'  Fasciculi  Zizaniorum  Magistri  Johannis  Wvclif,  edited  by  the  Ii* 
Canon  Shirley,  and  published  under  authority  o!  the  Master  of  the  M^ 
P-  273- 
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House  of  Lord%  ordering  that  unlicensed  preachers 
should  be  arrested  and  imprisoned  'until  they  will 
justify  themselves  according  to  the  laws  and  reason  of 
Holy  Church.'^  But  WydiiTe  petitioned  against  the  bill, 
and  the  Commons  rejected  it 

During  the  remainder  of  Richard's  reign,  after  the 
panic  of  the  insurrection  had  subsided,  the  Lollards^ 
thoii^h  no  longer  favoured  by  the  court  and  nobility, 
were  veiy  little  molested.    It  was  the  policy  of  Henry  Hony  rv. 
IV.  to  gain  the  support  of  the  prelates  by  .sustaining  pj^^** 
them  against  their  new  adversaries,  who,  moreover,  as 
«listurbers  of  order,  were  equally  obnoxious  to  the  secular 
power.*'  With  this  object  was  passed,  in  the  second  year 
of  his  re^^  the  celebrated  statute  De  Heretico  Cam*  Statnte 
tmnmio.    The  preamble  recites  that  '  divers  false  and  c^mkmrmuh. 
perverse  people,  of  a  certain  new  sect,  of  the  faith  of  the  ^  ^^^^  iv. 
sacraments  of  the  Church  and  the  authority  of  the  same  a.ix  1401. 
damnably  thinking,    .    .    •    and  usurping  the  office  of 
preaching;— -do  preach  and  teach,  openly  and  privily, 
divers  new  doctrines,  and  wicked,  heretical,  and  erro- 
neous opinions,  contrary  to  the  faith  and  determinations 
of  Holy  Church.    And  of  such  sect  and  wicked  doctrine 
and  opinions  they  make  unlawful  conventicles  and  con- 
federacies ;  they  hold  and  exercise  schools ;  they  make 
and  write  books ;  they  do  wilfully  instruct  and  inform 
people  ;  and,  as  much  as  they  may,  incite  and  stir  them 
to  sedition  and  insurrection ;  the  diocesans  and  their 

*  5  Ric.  II.,  St.  2,  c;  5.  In  this  statute,  or  rather  ordinance,  the  assent 
of  lords  and  commons  is  not  expressed.  In  the  next  Parliament  the  com- 
aoDS,  reciting  this  ordinance,  declare  it  was  never  assented  to  or  granted  by 
tbem»  but  that  what  had  been  proposed  in  this  matter  was  without  their 
ooacnrrence,  and  pray  that  this  statute  may  be  ^annulled  ;  for  it  was  never 
Uietr  intent  to  bind  themselves,  or  their  descendants,  to  the  bishops  more 
than  their  ancestors  had  been  bound  in  time  past.  The  king  returned  an 
answer  agreeing  to  their  petition.  Nevertheless  the  pretended  statute 
renutined  unrepealed.     Rot.    Pari,  6  Ric.   II. y  p.    141 ;   Hallam,   Mid. 

'  At  the  same  time  that  Henry  IV.  was  supporting  the  national  church 
against  domestic  adversaries,  he  was  careful  to  maintain  the  policy  of 
resistance  to  the  aggressions  of  the  Pope.  See  statutes  2  Hen.  IV.  c  3  ; 
%  Hen.  IV.  c  4 ;  sHcn.  IV.  c.  II ;  and  9  Hen.  IV.  c  9. 
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jurisdictions  spiritual,  and  the  keys  of  the  Church  with 
the  censures  of  the  same,  they  do  utterly  contemn  and 
despise  ;  and  so  their  wicked  proceedings  continue  from 
day  to  day,  to  the  hatred  of  right  and  reason,  and  utter 
destruction  of  order  and  good  rule.*     To  remedy  these 
evils  it  was  enacted,  that  the  bishops,  at  their  mere  will  and 
pleasure,  should  have  power  to  arrest  and  imprison  per- 
sons defamed  or  vehemently  suspected  of  such  offences, 
until  they  should  make   canonical  purgation ;    and,  if 
convicted,  to  punish  them  with  fine  and  imprisonment 
And  if  any  persons  so  convicted  should  refuse  to  abjure 
such  preachings,  doctrines,  opinions,  schools,   and  mis- 
informations, or,  after  abjuration,  should  be  proved  to 
have  relapsed,  then  the  sheriff  of   the  county,  or  the 
mayor  and  bailiffs  of  the  nearest  borough  should,  on 
requisition,  be  present  at  the  pronunciation  of  the  sen- 
tence,  should  receive  the    persons  so   condemned  into 
custody,  *  and  them  before  the  people,   in  a  high  place, 
do  to  be  burnt,  that  such  punishment  may  strike  in  fear 
to  the  minds  of  others.'  ^ 

It  is  very  doubtful  whether  the  Commons  were  as- 
senting parties  to  this  burning  statute.  Throughout 
the  whole  of  Henry  IV.'s  reign  they  manifested  a 
very  hostile  spirit  to  the  clergy ;  and  on  two  occa- 
sions, in  1404  and  again  in  14 10,  they  proposed  that 
the  temporalities  of  the  church  should  be  confis- 
cated to  the  use  of  the  state :  but  the  kine  refused  to 
countenance  the  scheme.^  The  abortive  insurrection  of 
the  Lollards  at  the  commencement  of  Henr^'*  V.'s  reign, 
under  the  leadership  of  Sir  John  Oldcastle,  had  the 
efilect  of  adding  to  the  penal  laws  already  in  existence 


*and  all  process  and  p rocecd in j;s  thereupon,  and  all  punishment  by  < 
in  jnir^uance  of  any  ecclesiastical  censures'  were  finally  abolishcii  b}''sl 


*  2  lien.  IV.,  cap.  15,   A.D.    140 1.    The  writ  Df  Hcrctuo  Comhmrndf 

29  cS:  30  C';ir.  II.,  c.  9. 

-  WaLsin^ham,  379.  From  the  superfluous  revenues  of  the  church,  ihe 
commons  asserted  that  the  kinj;  might  maintain  15  earls,  1500  kni^htSi  iw^ 
6200  esquires  ;  and  also  support  ic»  hosj^itak  for  the  relief  of  the  poor. 
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agunst  the  stfct  In  a  prodamation  the  king  asserted 
Ant  the  uBQigents  intended  'to  destroy  him,  his  l»x>thers, 
and  several  of  the  ^liritual  and  tempor^  lords,  to  con- 
fiscate the  posses^ns  ot  the  church,  to  secularize  the 
religious  orders,  to  divide  the  realm  into  confedertue 
districts,  and  to  afipoiot  Sir  Jdin  Oldcastle  president  of 
the  commonwealth.*  2n  I414  a  statute  was  passed 
which,  after  recitii^  that  "great  rumours,  congregatioiis 
and  insurrections  of  people  of  the  sect  of  hereqr  cmh- 
monlycalled  Lollardiy,  were  of  late  made  to  sabmrt  the 
Christian  faith,  and  ^e  law  of  God,  and  Holy  Church, 

j  to  destroy  the  king  and  all  the  estates  of  the  realm,  and 
also  all  manner  of  policy,  and  finally  the  laws  of  the 
realm,'  enacted  that  the  lord  chancellor,  the  judges,  and 
all  magistrates,  should  be  sworn  to  use  their  best  power " 
and  diligence  to  detect  and  arrest  persons  suspected  of 
Lollardry,  and  deliver  them  over  to  the  ecclesiastical 
courts  :  and  that  the  prisoners  on  conviction  should  for- 
feit lands,  goods,  tnd  chattels  as  in  cases  of  felony.' 

Aithougji  repressed  and  discredited,  LoIIardry  was  by  LolUrdir  re- 
no  means  extinguished.  Henry  VI.,  in  143 1,  writes  of  ^iJi^i^^^ 
the  Lollards '  as  God  knoweth  never  would  they  be  sub- 
-  ject  to  His  laws  nor  to  man's,  but  would  be  loose  and 
free  to  rob,  reve  and  despoil,  slay  and  destroy  all  men 
of  thrift  and  worship,  as  they  proposed  to  have  done  in 
our  father's  days ;  and  of  lads  and  lurdains  would  make 
lords.' '  The  revolutionary  tendencies  of  the  Lollards 
were  indeed  effectually  crushed  out ;  but  '  the  fire  of 
heresy  continued  to  smoulder,'  and  copies  of  Wycliffe's 
KUe  were  still  read  in  secret  with  fear  and  trembling. 
Daring  the  troubled  period  of  the  Wars  of  the  Ruses  we 

■    bear  little  of  heretical  doctrines,*  but  from  the  banning 

>  3H«B.  v.,c  7.    A,i>.  1415. 

*  Afdueoloeia,  Vol.  xxiiu  p.  339,  Ac,  afiud  Fraade,  Hist  Eng. 

*  In  1457,  bi^op  Keginald  Peacock,  for  inainUining  opinions  similar  in 
mj  potnli  to  those  of  Wyclitfe,  was  deprived  of  the  see  of  Chichester  and 

mpdled  to  recanL     He  had  recommended  Ihe  study  of  the  Bible  by  llie 

t  hitj,  and  the  maniage  of  pri«*l*,  and  objected  to  a«cetic  practicet. 
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II  revives  at        of  the  1 6th  ccnturv  the  records  of  the  bishops*  courts 
lOih  century.       arc  filled  With  accounts  of  prosecutions  for  heresy.     In 

the  first    years  of    Henry  VIII.  several  persons  were 

burnt  for  this  crime,  while  others  only  escaped  by  ab- 

ITic  *  AsMK-ia-     juring  their  errors.     About  the  same  time  the  mantle  of 

llro\hcrJ'"^        Wycliffc's  '  poor  priests'  was  taken   up  by  a  society  in 

London  calling  itself 'The  Association  of  Christian  Bro- 
thers.* *  It  was  composed/  says  Mr.  Froude,  'of  poor 
men,  chiefly  tradesmen,  artisans,  a  few,  a  very  few  of 
the  clergy ;  but  it  was  carefully  organized,  it  was  pro- 
vided with  moderate  funds,  which  were  regularly  audited; 
and  its  paid  agents  went  up  and  down  the  country  carry- 
ing Testaments  and  tracts  with  them,  and  enrolling  in 
the  order  all  persons  who  dared  to  risk  their  lives  in 
Kvrn  the  sucli  a  causc.*  ^     Evcn  those  persons  who  felt  no  s}Tn- 

dinnust'etl  with  pathy  wilh  the  doctrines  of  Lollardry,  had  been  long 
**i**  *'*'Vi**''"'*  disgusted  with  the  vices  and  exactions  of  the  Papal  Sec^ 
nmi  the  almsi-s  With  the  inordinate  Wealth,  privileges,  and  encroaching 
I.M*.Ti  *'^',''.''*'     temper  of  tlic  clcrgv,  and  the  abuses  of  the  ecclesiastical 

courts. 
Hrnriii  »«f  One  of  tlic  most  mischievous  of  clerical    privileges 

"*^^'  was    tlie  immunity  of  all  tonsured  persons  from  civil 

ininislimont  for  crimes.  This  had  been  partially  re- 
strained under  IIenr>^  VI.,  by  requiring  that  clerks 
arrested  on  any  criminal  charge,  instead  of  being 
instantly  claimed  by  the  bishop,  should  plead  their  pri- 
vilege at  the  time  of  arraignment,  or  after  conviction. 
I'lider  Henry  VII.  all  clerks  convicted  of  felony  were 
i>rdered  to  be  burned  in  the  hand:  and  in  1513,  the 
*  benetit  of  clergy '  was  entirely  taken  away  from  mur- 
derers and  felons.^  The  immunity  was,  however,  still 
enjoyed  by  priests,  deacons,  and  subdeacons.  In  15 15. 
Hr.  stan.iiOi  Dr.  Standish,  having  denied  the  right  of  clerks  to  be 
lion.  exempt  from  the  jurisdiction  of  the  kings  courts,  ^"as 


'  Ti-^n  V,  Hi<>t.  Enf^.,  ii.  p.  26. 
'  4  Hen.  \  111.,  scs>.  2,  c.  2. 
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:ked  by  Convocation  ;  whereupon  Pailiameot  peti< 
[  the  long  to  support  him  gainst  his  eaemies, 
^Tbe  Idng,  after  hearii^  both  sides,  decided  in  byour  of 
StBiidtsh.  Aboat  the  same  time  popular  indignation 
-«KU  greatly  «ccited  against  the  clergy  by  the  caae  of 
Richard  liunne,  a  citizen  of  London,  wbo  haviiw  mied  a  Cms  of 
dcrk,  in  a  civil  court,  for  illegal  extortion,  was,  by  way  ^^ 

•  of  retaliation,  prosecuted  in  the  bishop's  court  for  heresy, 
and  ba^-ing  been  committed  to  the  bishop's  prison,  was 
'  found  hanged  in  his  chamber.  The  bishop's  ehanceltor 
.and  sumner  were  indicted  for  the  murder  on  such  v^e- 
ment  presumption,  that,  a  conviction  beiog almost  certain, 
the  bishops  appealed  to  the  king  to  deferthe  trial,  declaim 

1  that  the  London  Juries  were  so  prejudiced  agalnM  the 
church  that  they  would  find  Abel  guilty  of  themurderrf 
Cain ;  and  that  the  clergy  ought  to  have  time  to  inquire  of 
the  court  of  Rome  whether  submission  to  the  dvil  courts 

s  consistent  with  the  laws  of  God  and  the  liberties  of  . 
H<rfy  Church.    In  reply  Henry  declared  that  'Bytheper- 
mission  and  ordinance  of  God,  we  are  King  of  England ; 

i  the  kings  of  England  in  times  past  never  had  any 
,jnpetior  but  God  only.     Therefore  know  you  well,  that 

:  will  maintain  the  right  of  our  crown,  and  of  our 
(temporal  jurisdiction,  as  well  in  this  as  in  all  other  points, 
:|0  as  ample  a  manner  as  any  of  our  predecessors  have 
flaoe  before  our  time.' ' 

U    Soch  was  the  state  of  popular  feeling  in  England  when  Lather  at 
ILutin  Luther  naUed  his  theses  to  the  church  door  of  ^n"'i?^5^' 
;  Wtttembuig,  and  set  in  motion  that  religious  revolution 
which  has  '  coloured  the  destinies  of  all  Christian  nations, 
'  sad  in  an  especial  manner  the  destinies  of  England.' ' 

Inclined  as  a  man  of  Henry's  intelligence  and  force  of  Henirpre- 
chaiacter  must  have  been  to  reform  the  abuses  of  the  ^^J^J^* 
ecclesiastical  system,  and  curb  the  excesses  of  clerical  abute*,  but 


'  Burnet,  HisL  Refomution,  i.  put  I. 
*  Macati)>7,  HitL  Eng.,  L  35. 
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power,  he  was  altogether  opposed  to  doctrinal  innova- 
tions.    In  defence  of  orthodoxy  he  even  condescended 
to  a  polemic  contest  with  Luther,  and  for  the  treatise^ 
'Assertio  Septem  Sacramentorum  adversus  Martinum 
Lutherum,*  received    from    Pope   Leo  X.    the    title  of 
'Defender  of  the  Faith.'      But  among  the  people  the 
writings  of  the  '  arch-heretic/  and  of  other  foreign  refor- 
mers, were  sedulously  circulated  by  the  *  Christian  Bro- 
thers,' until  at  length,  under  Edward  VL  and  Elizabeth^ 
English  Lollardism,  stimulated  and  developed  by  the  in- 
fluence of  Germanic  Protestantism,  brought  about  the  doc- 
trinal, as  Henry  VIII.  had  brought  about  the  political  and 
legal,  reformation  of  the  national  church.     Some  reform 
of  the  ecclesiastical  system,  and  even  of  the  doctrines 
of  the  church,  must  certainly  have  been  carried  out  at 
no  great  distance  of  time,  even  had  no  quarrel  arisen 
between  Henry  VIII.  and  the  Papacy.     The  crisis  was 
precipitated  by  the  famous  divorce  suit  against  Queen 
Catherine.     It  is  unnecessary  here  to  discuss  the  merits 
of  the  case,  or  to  dwell  upon  the  vacillation  and  dupiicit}' 
of  Pope   Clement  VII.,    'the    assurances  he  gave  the 
king,  and  the  arts  with  which  he  receded   from  them, 
the  unfinished   trial    in   En^^Iand    before  his  delegates, 
Campeggio  and  Wolscy,    the  opinions    obtained    from 
foreign  universities  in  the  king's  favour,  not  always  with- 
out a  little  bribery,  and  those  of  the  same  import  at 
home,  not  given  without  a  little    intimidation,  or  the 
tedious  continuance  of  the  process  after  its  adjourmncnt 
to  Rome.'  ^ 

More  than  five  years  elapsed  between  Henry  s  first 
application  to  the  Pope,  in  1527,  for  a  bull  annulling  his 
marriage  with  Catherine  as  being  originally  contrary  to 
the  laws  of  God,  and  the  celebration  of  his  marriage 
with  Anne  Boleyn  in  November  or  January,  1532-3.  Ofl 
the  1 2th  of  April,  1533,  the  marriage  was  publicly  owrK<l! 


V 


*  Hallam,  Const.  Hist.,  i.  61. 
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on  the  23rd  of  May,  Archbishop  Cranmer  pronounced  '• 

'  aetitcncc  of  divorce  from  Catherine  ;  and  on  the  7th  Sep- 
'tembcr  following  Anne  became  the  mother  of  Elizabctli. 
On  the  J3rd  of  March,  1534,  the  Pope,  ui^ed  by  the  car- 
'dinals  to  extreme  measures,  pronounced  a  definitive 
■entence  tn  favour  of  Catherine,  and  required  the  king, 
.  under  pain  of  excommunication,  to  take  her  back  as  his 
Vife.  Henceforth  the  breach  between  the  king  and  the  - 
Pope  was  irreparable  ;  but  long  before  the  final  rupture 
Henrj-  had  entered  upon  the  course  of  ecclesiastical 
•reform,  which  was  retarded  or  accelerated  as  the  progress 
of  the  great  suit  seemed  to  call  for  a  conciliatory  or 
threatening  attitude  on  the  part  of  the  king. 

remarkable  that  the  seven  years' legislation  which  The 
abolished  the  Papal  supremacy  in  England,  reformed  puliagNnt,' 
;tbe  constitution  and  administrative  system  of  the  Angli- 
can church,  and  established  the  royal  supremacy,  was 
|hc  work  of  one  and  the  same  Parliament     The  '  Refer-  *   . 

Biation  Parliament '  met  in  London  on  the  3rd  November,     ,  t 

1529,  after  an  illegal  intermission  of  the  national  council 
■for  seven  years,  and,  with  the  exception  of  a  single  scs- 
ion,  for  fourteen  years.  It  was  continued  by  proroga- 
ions — unusual  in  those  days — from  year  to  year,  until 
ft  was  finally  dissolved  on  the  14th  April,  1536,  having 
completed  the  task  for  which  it  had  been  specially 
summoned. 

We   shall  consider  the  ecclesiastical  reforms  of  the 
Reformation  Parliament  in  the  chronological  order  of 
seven  sessions. 
Soon  after  the  meeting  of  Parliament  a  petition  was       Sruion  i. 

:nted  to  the  king,  in  the  name  of  the  Commons  of  Pet*,'ion  o^t^the 
icland,  containing  what  was  in  fact  a  formal 'act  of  Common!  for  a 

.,.,,.,,  r         ■  systematic 

usatton,    With   a   detailed    summary   of    grievances  scrutiny  into 

;ainst   the   clergy  generally  and   the   bishops  in  par-  ^J^"^'"*" 

liar.  This  address  disclosed  the  design  of  a  sys- 
nnatic  scrutiny  into  all  the  abuses  which  had  been 
nputed  to  the  Anglican  Church.     '  The  king's  conduct 
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and  observations  with  regard  to  it,"  remarks  Mr.  Andrev 
Amos, '  shewed  that  he  favoured  and  had  perhaps  <mi 
'  ginated,  tlie  bold  and  novel  inquiry.  They  also  e.vh3]) 
the  point  of  view  in  which  the  subject  was  particulail 
interesting  to  him;  namely,  the  divided  all^iance  of 
prelates.  He  probably  thought  that  their  oaths  to  1 
Pope  on  their  consecrations  and  their  ordinations, 
though  sanctioned  by  Enghsh  kings  for  centuries,  woi 
lead  them  to  take  part  against  him  in  the  impcndil 
stru^Ie.'' 

The  address  of  the  Commons  was  referred  by  the  li 
to  the  bishops  with  a  request  that  they  would  imi 
diately  answer  its  charges.  After  some  delay 
bishops  replied  in  a  lengthy  document,  which  y 
handed  by  the  king  to  the  Commons  with  the 
'  We  think  their  answer  will  smally  please  you,  for 
seemeth  to  us  very  slender.' 

A  few  days  later  "the  king  sent  for  the  Speaker agai 
and  twelve  of  the  Common  House,  having  with  hii 
eight  lords,  and  said  to  them,  Well-beloved  subjects! 
we  thought  that  the  clergy  of  our  realm  had  been 
subjects  wholly,  but  now,  we  have  well  percdved  that 
they  be  but  half  our  subjects ;  yea,  and  scarce  our  sub- 
jects, for  all  the  prelates,  at  their  consecration,  take  aO 
oath  to  the  Pope  clean  contrarj'  to  the  oath  they  roafce 
to  us,  so  that  they  seem  to  be  kis  subjects  and  not  «<* 
Copies  of  both  the  oaths  I  deliver  here  to  you,  requirinf 
you  to  invent  some  order  that  we  be  not  thus  deluded  A, 
our  spiritual  subjects.     The  Speaker  then  departed     ' 


'  Andrfw  Amos,  Statutes  of  the  Reformalion  Parliimenl,  ijt  1 
AmoB  remarks,  of  the  Slalutes  of  Heniy's  reign,  that  'their  pirentJeea 
IhiE  of  deliberative  assembles  than  of  an  individual  author,  whoe  diet 
and  expressions  have  a  marked  peculiarily  of  sentiment  and  looe.'  ' 
Preamblei  are  'prolix,  difiiise,  and  redundant  beyond  all  former  ea«|* 
''    apparently,  (o   guard   the   enacting  clauses   from  d 


groundtd  ;  they  exhibit,'  with  greater  probability  of  trutit  the  fc*  » 
which  it  was  desired  thai  the  nation  should  view  Uiem,  wlUiMit  — — ~" 
to  the  right  hand  or  the  left,'  pp.  3,  9, 
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caused    the  two    oaths  to  be  read  in  the    Common 
House;  1 

Three    statutes  were  passed   in  the  first   session  in  Statutes  in 
restraint  of  the  personal  privileges  and  emoluments  of 
the  clei^^. 

(i.)  The  fees,  hitherto  assessed  at  discretion,  upon  the  of  Probate  feci ; 
granting  of  probates  and  administrations  by  the  eccle- 
siastical courts  were  reduced  to  fixed   and   moderate 
proportions. 

This  was  a  mode  of  ecclesiastical  extortion  which  had 

been  long  and  bitterly  resented.     A  statute  of  the  31st 

year  of  Edward  III.  (st.  i,  c  4)  had  been  passed  to  repress 

the  'outrageous  and  grievous  fines  and  sums  of  money 

taken  by  the  ministers  of  bishops  and  other  ordinaries' 

of  Holy  Church,  for  the  probate  of  testaments ; '  and 

another  statute  of  the  3   Hen.  V.  c.  8,  had  been  made 

temporary   only  by    reason   that   'the    ordinaries   did 

then  promise  to  reform  and  amend  the  oppressions  and 

'^acactions  complained  of ; '    but  as  the  abuse  still  con- 

^  "tinued,  '  nothing    reformed   nor  amended  but  greatly 

«?- ua^^ented  and  increased  against  right  and  justice,'  it 

now  effectually  restrained  by  this  statute  of  Henry's 


r-  \ 


(2,)  The   mortuary  fees,   or  '  corse  presents,'  of  the  of  Mortuaries ; 
hial   clergy  were  r^ulated.     After  reciting  that 
fees  had  been  '  over  excessive  to  the  poor  people 
other  persons  of  this  realm,  and  also  had  been  de- 
ded  and  levied  for  such  as  at  the  time  of  their  death 
had   no  property  in  any  goods  or  chattels,  and 
y  times  for  wayfaring  travelling  men  in  the  places 
they  have  fortuned  to  die  ; '  the  statute  fixed  the 
on  a  graduated  scale,  from  three  shillings  and  four- 


aJif  cited  by  A.  Amos,  p.  233. 

lae  term  ordinary  is  generally  synonymous  with  bishop  ;  but  it  includes 
^ecclesiastical  judge  who  has  the  regular  ^r<&';rar)/ jurisdiction  indepen- 
^  another.     Co.  Litt.  344.  * 

X    Hen.  VIII.  c.  5. 
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of  Pluralities, 
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and  clerical 
timding. 


Sessiopt  TL 
1530- I. 


Proctors  and 
Pardoners 
punished  as 
vagabonds. 


pence  up  to  ten  shillings,  according  to  the  value  of  the 
deceased  peraon's  property,  but  with  an  entire  exemp- 
tion in  the  case  of  married  women,  children,  peiaoas  not 
keeping  house,  and  was^faring  men.^ 

(3.)  Pluralities^  non-residence,  farming  and  trading  fajr 
the  clergy  were  forbidden.      It  was  enacted  that  ao 
clei^yman  should  thenceforth  take  any  land  to  Ami* 
beyond  what  was  absolutely  necessary  for  the  auppoft 
of  his  own  household ;  or  should  buy  merdiandiae  to 
sell  again ;   or  keep  tanneries  or  brewhouses/  or  other-^ 
wise  directly  or  indirectly  trade  for  gain.    FlunUtki 
were  not  to  be  permitted  with  respect  to  benefices  afaoie 
the  yearly  value  of    ;^8 ;    and  residence  was  madt 
obligatory.     Papal    and  episcopal   dispensations  wik 
pluralities  and  non-residence  were  declared  illegal  ^ 
persons  procuring  them  rendered  liable  to  heavy  picBal- 
ties  :  but  power  was  reserved  to  the  king  to  sdl  Mck 
dispensations  to  a  numerous  list  of  chaplains  (of  theUj^ 
the  nobility,  the  judges,  and   other  officiab),  to  tke 
brothers  and   sons  of  temporal  peers   and  of  kn^girts^ 
and  to  persons  holding  the  degree  of  Doctor  or  Bachelor 
of  Divinity  or  Law.    The  crown  thus  acquired  a  powcffcl 
means — hitherto  enjoyed  by  the  Pope— of  influcndig 
the  lower  House  of  Convocation. 

In  this  Session  no  statute  directly  aimed  at  Cfdier 
Pope  or  clergy  was  passed.     But   in  an  Act  for  tk 
punishment  (by  whipping,  pillory,  and  loss  of  ears)  flf 
beggars    and    vagabonds,    were   significantly  indiide' 
*  all  Proctors  and   Pardoners  going  about  the  consfty 
without  sufficient  authority.'*     Proctors  were  offices  tf 
the  ecclesiastical  courts  analogous  to  attorneys  of  tl^ 
civil  courts ;    Pardoners  were  the  itinerant  veodon  i\ 
pardons  and  relics  from  the  court  of  Rome. 


;i 


»  21  Hen.  VIII.  c.  6. 

'  The  Commons,  in  a  petition  to  the  king  concemiitf  dericu  wm 
made  a  particular  complaint  of  reverend  tanners  asdbicwcfi.  ^ 
Statutes  of  Hen.  VIII.  p.  237. 

•  22  Hen,  VIII.  c.  12. 
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This  was  followed  by  the  Act  for  the  pardon  of  the  pJ;^;^2SL'"  * 

defgy  in  the  matter  of  the  praemunire  to  which  they  were 

harshly  and  unfairly  held  to  have  rendered  them- 

liable,  in  consequence  of  admitting  the  Iq^tine 

antbority  of  Cardinal  Wolsey.    The  cardinal  had  been 

ladicted  in  Oct  1529,  upon  the  Statute  of  Praemunire  of 

l6th  Richard  II.,  for  having  obtained  bulls  from 

which  he  caused  to  be  publicly  read,  and  by 

he  exercised  jurisdiction  and  authority  l^atine,  to 

deprivation  of  the  King's  power  established  in  his 

of  justice.    Wolsey  had  been  careful  to  obtain 

kii^  s  licence  under  the  great  seal  authorizing  him 

Kcrdse  the  Iq^tine  authority,  and  although  the  king 

be  considered  to  have  exceeded  his  legal  right  in 

such  a  licence,  still,  as  the  dispensing  power 

continuously  claimed  and  frequently  exercised 

the  Crown,  both  with  respect  to  the  Statutes  of  Prae- 

and  others,  there  was  clearly  an  equitable  and 

if  not  a  l^;al  defence  to  the  chai^e.^    Wolsey, 

however,  thinking  it  prudent  not  to  plead  his  royal 

Ucence,  was  found  guilty  on  his  own  confession  ;  and  after 

being  plundered,  received  the  king's  pardon.     It  was 

oow  contended,  on  the  ground  of  his  conviction,  that  all 

die  clergy  of  the  realm  had  been  guilty  of  praemunire, 

because  by  admitting  his  jurisdiction  they  had  become, 

in  the  language  of  the  statute,  his  'fautors  and   abet- 

tofs;'   and  the  attorney-general  was  instructed  to  file 

information  against  the  whole  clerical  body  in  the 


Omrt  of  King's  Bench.    The  Convocation  of  Canterbury  Pardoned  on 
ily  assembled,  and  offered  the  king  ;^ioo,ooo  in  re-  large  suniand 
for  a  full  pardon.     This  offer  the  king  refused  to  ?,d"iitting  the 

*  **  King  s  supre- 

unless  in  the  preamble  of  their  petition  he  was  macy. 
owledged  to  be  '  the  protector  and  only  supreme 


*  Ithad[been  decided  in  Henry  VI I. 's  reign,  that  although  the  king  could 
dispense  with  penalties  for  an  act  against  the  common  law,  he  could  do 
with  respect  to  an  act  prohibited  by  statute  only.    See  supra^  p.  29a 
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head  of  the  church  and  clergy  of  England.'  After  much 
discussion,  the  king  finally  consented  to  accept  the  ac- 
knowledgment of  his  supremacy,  with  the  qualifying 
words,  *  so  far  as  the  law  of  Christ  will  allow.'  The 
Convocation  of  York  adopted  the  same  language,  and 
voted  for  a  like  pardon  the  sum  of  ;^  18,840.* 

It  is  remarkable  in  a  reign  when  the  power  of  the 
Crown  was  at  its  highest,  and  when  Parliament  even  de- 
legated to  the  king  its  legislative  functions,  that  the  king 
should  have  admitted  his  Parliament  to  participate  in 
the  undoubted  royal  prerogative  of  pardoning  offences. 
The  unusual  character  of  a  pardon  granted  to  a  whole 
estate  of  the  realm  may  have  been  a  reason  for  a  spedal 
parliamentary  sanction,  and,  moreover,  until  the  clergy 
had  been  found  guilty  by  a  court  of  law,  a  pardon  from 
the  king  alone  would  have  been  in  fact  an  exercise  of 
the  dispensing  power  which  had  already  proved  so  poor 
The  laity  also  in  a  protection  to  Wolsey.  But  a  difficulty  arose  in  the 
a  Praemunire,      passage  of  the  Bill  of  Pardon  through  the  lower  House. 

The  comprehensive  words  of  the  Statute  of  Praemunire, 

applied   not  only  to  the  clergy  but  to  the  Priv}'  Council 

the   Lords  and   Commons,  and  indirectly  to  the  whole 

The  Commons     nation,  as  having  recognized  Wolsey  in  his  capacity  as 

panfon'to''the       l^^gate.     The  Commons,  therefore,  fearing  that  the  king 

laity,  might   make   the   alleged   praemunire    an     excuse  for 

fleecing  the  laity  as  well  as  the  clergy,  boldly  refused  to 
pass  the  bill  for  the  pardon  of  the  latter,  *  unless  all  men 
might  be  included,  arguing  that  every  man  who  had 
anything  to  do  with  the  cardinal  was  in  the  same  case.' 
The  Speaker  and  a  number  of  members  .  subsequently 
waited  upon  the  king,  and  in  more  submissive  language 
declared  *  that  his  faithful  Commons  sore  lamented  and 
bewailed  their  chance,  in  having  occasion  to  think  or 
imagine  themselves  out  of  his  favour,  because  he  had 
granted  his  most  gracious  pardon  to  his  spiritual  subjects 


i 


*  22  Hen.  Vlll.  c  15  ;  23  Hen.  VIII.  c  19. 


HiF?"^-': 
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for  the  Praemunire  and  not  to  them ;  whoefore  they 
most  humbly  bcsou^t  his  majesty,  out  of  his  wonted 
goodness  and  <lemency-,  to  inclnde  them  in  the  same 
pardon.'    The  Idi^  replied,  '  that  he  was  their  prince 
and  M)vcrei^n  lord,  and  -that  they  ou^t  not  to  rcstiaih 
him  of  his  liberty,  nor  to  compel  him  to  ^ew  his  mercy. 
Wherefore,  since  they  had  denied  to  consent  to  livt 
pardon  of  his  s^mtual  suf^ects,  which,  he  said,  he  mt|^t 
give,  without  thoir  consea^  under  his  great  seal,  he 
would  be  well  advised  before  he  pardoned  them,  because 
he  would  not  have  It  look  as  if  he  vms  compelled  to  do  ' 
so.'  ■     However,  a  pardon  to  the  laity  was  signed  l^  the 
king,  aiid  embodied  in  an  Act  of  Parliament,  by  which  ^riddibn 
his  majesty  '  of  his  mere  motion,  and  of  his  boiignity,  j?  Act  >* 
special  grace,  pity  and  liberality,  hath  granted,  and  <^ 
t^  aitihority  of  tht  prttttU  ParUament  granteth  to  ail 
and  singular  his  temporal  and  lay  subjects  and  temporal 
bodies  politic  and  corporate^  and  to  every  one  of  them, 
liis  pardon  for  oSences  against  the  Statutes  of  Provisors 
'    and  PracfKiinire'    This  pardon  of  a  whole  nation  is  not 
onfy  one  of  the  most  extraordinary  events  of  this  extra- 
onlinaiy  reign,  but  is  probably  unparalleled   in  history. 
It  was  all  the  more  preposterous  from  the  circumstance 
that,  in  effect,  the  Lords  and  Commons  pardoned  them- 
selves.* 
These  proceedings  took  place  in  the  early  part  of  the 
'    year  1531,  while    the  king's   representatives  at   Rome 
.    were  still  pressing,  though  with  diminished  hopes,  for  a 
L   fiwoorable  termination  of  the  king's  suit.     In  the  next 
';    aasion  of  Parliament,  while  the  clergy  were  still  under 
',    tile  terror  of  their  recent  narrow  escape  from  the  penal- 
ties of  a  praemunire,  the  attack  upon  the   papal  and 

*  Hallt'cittd  liy  A.  Amos,  Refonnatton  Pailiament,  p.  61. 
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fruits  taken  from 
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ecclesiastical  privileges   was  vigorously  but   cautiously 
renewed. 

(i.)  An  Act  was  passed  to  restrain  th^itation  of  per* 
sons  out  of  the  dioceses  in  which  they  were  resident  The 
preamble  recites,  that '  great  number  of  the  king's  sub- 
jects as  well  men,  wives,  servants,  as  others,  dwelling  in 
divers  dioceses  of  England  and  Wales,  have  been  at 
many  times  called  by  citation  and  other  processes  com- 
pulsory to  appear  in  the  Arches  audience  and  other 
high  courts  of  the  archbishops  of  this  realm,  far  from 
their  dwellings,  and  many  times  to  answer  to  surmised 
and  feigned  causes,  and  suits  of  defamation,  withholding 
of  tithes,  and  such  other  like  causes  and  matters,  which 
have  been  sued  more  for  malice  and  for  vexation  than 
for  any  just  cause  of  suit ;  and  not  appearing,  they  are 
excommunicated,  or  at  least  suspended  from  all  divine 
services,  and  can  only  be  absolved  on  payment  of  the 
fees  of  court,*  and  also  to  the  'summoner,  apparitor,  or 
other  light  literate  person '  by  whom  they  were  certified 
to  be  summoned,  a  further  sum  for  every  mile  distant 
from  the  court  to  the  residence  of  the  party.  It  was 
therefore  enacted  that,  with  certain  exceptions,  no 
person  should  be  summoned  out  of  the  diocese  in  which 
he  resided,  and  the  fee  for  a  citation  was  reduced  from  J 
two  shillings  to  three  pence.^ 

(2.)  Shortly  afterwards  an  Act  was  passed  depriving 
the  Pope  of  the  annates,  or  first-fruits  of  benefices.    It 
recites  '  that  the  Pope's  holiness,  his  predecessors,  and 
the  court  of  Rome,  by  long  time  had  theretofore  taken 
of  all  archbishops  and  bishops  elected  within  this  reahn 
of  England   annates  or    first-fruits  ;    which  they  weie^ 
compelled  to  pay  before  they  could  receive  the  Pope*! 
bulls    for  their  elections   to   be   confirmed ;   that  sue 
annates  had  risen,  grown  and  increased  by  an  und)i*| 
ritable  custom  grounded  upon  no  just  or  good  title,  a| 


»  23  Hen.  VIII.  c  9. 
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the  payment  thereof  enforced  by  the  restraint  of  bulla 
against  all  equity  and  jusfice :  therefore  the  noblemen 
of  this  realm  and  the  wise  sage  politic  commons  of  the 
same  considering  that  the  court  of  Rome  ceaseth  not 
to  tax  take  and  exact  the  said  annates — which  were 
fir^t  suffered  to  be  taken  within  this  realm  for  the  only 
defence  of  Christian  people  against  the  Infidels,  but  now 
be  claimed  as  mere  duty,  only  for  lucre,  against  all 
tight  and  conscience.  .  .  .  And  albeit  that  the  king 
and  all  his  subjects,  spiritual  and  temporal,  be  as  obe- 
dient, devout,  catholic  and  humble  children  of  God  and 
Holy  Church  as  any  people  be  within  any  realm  chris- 
tened ;  yet  the  said  exactions  of  annates  be  so  intolerable 
and  importable  that  it  is  considered  and  declared  by  the 
whole  body  of  this  realm  now  represented  by  all  the 
States  of  the  same  assembled  in  the  present  Parliament, 
tbat  the  king's  Highness  before  Almighty  God  is  bound, 
■ts  by  the  duty  of  a  good  Christian  Prince,  for  the  con- 
servation of  the  good  estate  and  commonwealth  of  this 
liis  realm,  to  do  all  that  in  him  is,  to  obviate  repress  and 
redress  the  said  abusions  and  exactions  of  annates.' 
It  was  thereupon  enacted  that  the  payment  of  annates 
abould  cease ;  that  any  bishop  making  such  payments 
itfiould  forfeit  all  his  lands  and  goods  to  the  king;  that 
if  any  bishop  presented  by  the  king  to  the  Pope  should 
■be  letted  or  delayed  through  withholding  of  bulls,  he 
■old  be  consecrated  in  England  by  the  archbishop  ; 
that  every  archbishop  presented  by  the  king  and  from 
vhom  the  Pope  should  withhold  the  necessary  bulls, 
abould  be  consecrated  by  two  bishops  to  be  nominated 
by  the  king;  that  bishops  so  consecrated  should  be 
installed,  accepted,  and  obeyed,  and  should  enjoy  their 
^iritualities  and  temporalities  as  completely  as  if  they 
lad  obtained  their  bulls  from  Rome  ;  and  that  any  cen- 
sures, excommunications,  or  interdicts  issued  in  conse- 
|nence  by  the  Pope  should  be  utterly  disregarded.  A 
emarkable  proviso  was  added,  evidently  with  the  object 
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(i.)  The  first  important  Act  passed  was  one  for 
making  the  king's  assent  requisite  to  the  validity  of 
ecclesiastical  canons,  and  for  the  more  general  prohibi- 
tion of  appeals  to  Rome.  The  clergy  in  Convocation 
had  already  been  induced  to  promise  that  they  would 
never  from  thenceforth  enact,  promulge  or  execute,  any 
new  canons,  constitutions,  or  ordinances,  without  the 
king's  licence  to  make  them  and  his  approval  of  the 
same  when  made.  By  the  present  statute  this  submis- 
sion of  the  clergy  was  recorded  and  confirmed,  and  the 
penalty  of  fine  and  imprisonment  at  the  king's  pleasure 
imposed  upon  all  who  should  act  contrary  to  its  provi- 
sions. Appeals  to  Rome,  which  had  been  already  pro- 
hibited in  certain  cases,  were  now,  under  penalty  of  a 
praemunire,  forbidden  in  any  case  whatsoever ;  and  in 
lieu  of  the  rights  thus  abolished  it  was  declared  that 
appeals  from  the  archbishops'  courts  should  be  made  to 
the  king  in  chancery,  and  that  the  king  should  appoint 
commissioners  to  hear  and  determine  finally  in  the 
cause.^ 

(2.)  The  statute  of  1531,  by  which  the  payment  of 
annates  to  the  Pope  had  been  contingently  forbidden, 
and  which  had  since  been  ratified  by  the  king's  letters 
patent,  was  re-enacted,  with  additional  clauses  providing 
a  mode  of  nominating  archbishops  and  bishops  by  congl 


*  25  Hen.  VIII.  c  19,  *  An  Act  for  the  submission  of  the  dei^gy  to  the 
king's  majesty.*  The  Delegates  of  Appeals,  as  the  commissionen  were 
termed,  continued  to  form  the  final  court  for  ecclesiastical  appeals,  until 
superseded  by  the  Judicial  Committee  of  the  Privy  Council  under  the 
provisions  of  2  &  3  \ViIl.  IV.  c.  92.  By  the  *  Supreme  Court  of  Tudicttve 
Act,  1873,'  the  Queen  is  empowered,  at  any  time  by  Order  in  Council,  to 
direct  that  all  appeals  and  petitions,  which  according  to  the  laws  now  m 
force  ought  to  be  heard  by  the  Judicial  Committee  of  the  Privy  Coondlt 
shall,  from  and  after  a  time  to  be  fixed  by  such  order,  be  referred  tu  aad 
heard  by  Her  Majesty's  New  Court  of  Appeal  constituted  by  this  Act 
And  the  Court  of  Appeal,  when  hearing  any  appeals  in  ecclesiastical 
causes  which  may  be  referred  to  it  in  manner  aforesaid,  shall  be  constituted 
of  '  such  and  so  many  of  the  Judges  thereof,  and  shall  be  assisted  by  soch 
assessors,  being  Archbishops  and  Bishops  of  the  Church  of  England,*  as 
shall  be  directed  by  any  general  rules  ^to  be  nude  by  Order  in  CuuciL 
36  &  37  Vict.,  c.  66,  sec.  21. 
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d'/lire^  which  is  that  now  in  force.     For  the  future  no 
archbishop  or  bishop  was  to  be  presented  to  *  the  Bishop 
of  Rome,  otherwise  called  the  Pope/  (the  expression  in 
the  previous  Act  was  *  our  holy  Father  the  Pope ')  for 
confirmation,  or  sue  out  any  bulls  in  his  court     But  at 
every  vacancy  of  any  cathedral  church  the  king  should 
grant  to  the  dean  and  chapter  a  licence  under  the  great 
seal  to  elect  the  person  named  in  the  accompanying 
letters  missive,  and  him  they  should  choose  and  none 
other.      Should  they  defer  the  election  for  more  than 
twelve  days,  the  king  should  elect  by  his  letters  patent. 
The  prelate  so  elected  or  nominated  should  first  swear 
fealty ;  after  which  the  king  should  signify  the  election 
to  the  archbishop,  or  if  there  be  no  archbishop,  to  four 
bishops,  requiring  them  to  confirm  the  election,  and  to 
invest  and  consecrate  the  bishop  elect,  who  might  then 
sue  his  temporalities  out  of  the  king's  hands,  making  a 
corporal  oath  to  the  king  and  none  other,  and  should 
receive  the  profits  spiritual  and  temporal  belonging  to 
his  bishopric* 

(x.)  This  statute  was  immediately  succeeded  by  an-  Payment  of 

Peter-pence 

other  lopping  off  a  multitude  of  petty  payments  which  and  other  papal 
the  Pope  had  been  wont  to  exact.     It  is  declared  to  be  e^ctions  ior- 

.  .  /.    1       ^  1    •    •  bidden. 

founded  on  the  petition  of  the  Commons  complaining  to 
the  king  that  his  subjects  were  greatly  decayed  and  im- 
poverished by  the  intolerable  exactions  of  the  Bishop 
and  See  of  Rome,  the  specialities  whereof  were  over 
long,  large  in  number,  and  tedious  to  be  particularly 
inserted  ;  wherein  the  Bishop  of  Rome  had  not  only  to 
be  blamed  for  his  usurpation  of  the  revenues,  but  for  his 
abusing  and  b^uiling  the  king's  subjects, — '  pretending 
and  persuading  them  that  he  hath  power  to  dispense 
with  all  human  laws  in  causes  which  are  called  spiritual, 
in  great  derogation  of  your  imperial  crown  and  autho- 

>  25   Hen.    VIII.   c.   20,    *  An  Act  restraining  the  payment  of  An- 
nates, &c' 


404  The  Reforfnation  in  England.  [Ch. 

of  gain  and  by  hatred  to  the  monastic  orders,  who  as  the 
special  prot6g6s  of  the  Papacy  were  the  most  obstinate 
opponents  of  his  ecclesiastical  policy.  Their  wide- 
spread influence  over  the  mass  of  the  people  rendered 
them  dangerous  enemies  to  a  ruler  of  whose  conduct  they 
The  •  Pilgrim-  disapproved.  This  is  evidenced  by  the  insurrections  in 
xfD^isa^;!       Lincolnshire  and  Somersetshire,  and  the  great  northern 

rebellion,  styled  by  the  insurgents  the  *  Pilg^mage  of 
Grace,'  which  broke  out  on  the  suppression  of  the  smaller 
monasteries,  and  was  imputed  to  the  'solicitation  and 
traitorous  conspiracy  of  the  monks  and  canons.' 
The  larger  The  rebellion  having  been  ruthlessly  stamped  out,* 

di^w^!^         Henry  ventured,  four  years  later,  to  dissolve  the  larger 
A.D.  1540.  monasteries  also,  without  encountering  any  open  resist- 

ance from  a  terrified  people.  A  few  had  already  been 
held,  contrary  to  every  principle  of  the  common  law, 
to  be  forfeited  to  the  Crown  by  the  attainder  of  their 
abbots  for  high  treason.  The  rest  were  all  surrendered, 
practically  under  duress.  It  only  remained  for  Parlia- 
ment to  ratify  the  king's  title  under  the  surrenders  and 
forfeitures,  in  order  to  obviate  any  objection  on  the  score 
that  as  all  the  members  of  a  foundation  possessed  only 
life-interests  in  the  property,  they  could  not,  either  singly 
or  collectively,  confer  anything  more  on  the  soverciga 
An  Act  was  accordingly  passed,  which,  after  hypocriti- 
cally reciting  that  the   abbots,   priors,   abbesses,   and 


>  On  the  22nd  Febniarv,  I537,.after  the  rebels  in  then<Mth  had  disposed, 
the  king  wrote  to  the  Duke  of  Norfolk  :  *  Forasmuch  as  our  banner  is  aov 
spread  and  displayed,  by  reason  whereof,  till  the  same  shall  be  closed  afm, 
the  course  of  our  laws  must  give  place  to  the  ordinances  and  statutes  maitiilv 
our  pleasure  is  that  before  you  close  up  our  said  banner  again,  yon  shall,  it 
anywise,  cause  such  needful  execution  to  be  done  upon  a  good  mmmierif  tk 
inhabitants  of  every  town^  village  and  hamlet^  that  have  offended  im  tUt 
rebellion,  as  well  by  the  hanging  of  them  up  in  trea,  as  by  tht  qmartsrimg  tf 
them,  and  the  setting  of  their  heads  and  quarters  in  every  tawn^  grmt  ami 
small,  and  ail  such  other  places,  as  they  may  be  afearfui  spectaeU  to  aU  ether 
hereafter  that  would  practise  any  like  matter  :  which  we  require  you  to  do 
without  pity  or  respect,  according  to  our  former  letters.'  The  Dnke  wasabo 
to  *  cause  all  the  monks  and  canons  that  be  in  anywise  fimity^  to  be  tiai  mf, 
without  further  dday  or  ceremony,  to  the  terrible  example  of  others  ;  wberai 
we  think  you  shall  do  unto  us  high  service.' 
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to  annul    the  whole   or  any   part   of  the  Act  at  his 
pleasure.^ 

(4.)  The  first  of  Henry's  statutes  for  the  settlement  Henry's  first 
of  the  Royal  Succession  was  also  passed  in  this  session.  J^^^  Act  ^^***' 
Its    principal   enactments    were :   an    adjudication   by 
authority  of   Parliament  of   the  nullity  of   the  king's 
marriage  with  Que^n  Catherine  and  of  the  validity  of 
that  with  Anne  Boleyn ;  a  declaration  of  fourteen  pro- 
hibited degrees  of  marriage,  the  tenth  on  the  list  being 
the  marriage  of  a  brother  with  a  brother's  widow ;  an 
entail  of  the  crown ;  *  certain  new  treasons  and  mispri- 
sions of  treason ;  and  an  oath  to  observe  and  maintain 
the  Act,  to  be  taken  by  all  subjects  of  full  age  under  the 
penalty,  on  refusal,  of  being  adjudged  guilty  of  mis- 
prision of  treason.     The  terms  of  the  oath  precribed  in  oath  imposed 
the  Act  were,  that  the  deponents  would  *  truly,  firmly  ^^  ^*  ^^ 
and  constantly,  without  fraud  or  guile,  observe,  fulfil, 
maintain,  defend  and  keep,  to  their  cunning  .wit  and 
uttermost  of  their  powers,  the  whole  effects  and  contents 
of  this  present  Act'  *    But  the  oath  actually  tendered  to 
be  taken  differed  very  materially  from  that  required  by 
the  statute. 
Professedly  drawn  up  in  the  sense  of  the  statute,  this  oath 
2    was  devised  so  as  to  include  a  virtual  acknowledgment  of 
*    tfic  kingf s  ecclesiastical  supremacy  before  that  supremacy 
I    had  been  established  by  the  legislature.     In  its  amplified 
form,  it   included  an  abjuration  of  all  faith  truth  and 
obedience  to  any  'foreign  authority,  prince,  or  potentate;' 
a  declaration  that  the  deponent  reputed  '  as  vain  and 
jttinihilate  '  any  oath,  already  made  or  to  be  made  to  any 
person  or  persons  other  than  the  king  and  the  heirs  of 
Ifgt  lus  body ;  and  a  promise  not  only  to  observe  the  late 
^  Act,  but  also  '  all  other  Acts  and  Statutes  made  since 
^  tlie  bqrinning  of  this  present  Parliament  in  confirmation 

I  * _ 

^  25  Hen.  Vni.    c.  21,  'An  Act  for  the  exoneration  from  exactions 

id  to  the  See  of  Rome.' 

*  Supra^  p.  201.  •  25  Hen.  VHI.  c  22. 
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Session  VI, 
.1534. 


Royal  Procla- 
mation against 
the  Pope, 
9  June,  1534. 


or  for  due  execution  of  the  same/     Sir  Thomas  More 
and  Bishop  Fisher  when  called  upon  to  take  this  ampli- 
fied oath  which  had  no  legislative  authority,  refused,  and 
were  in  consequence  illegally  committed  to  prison,  where 
they  remained  a  long  time  without  trial.     In  the  next 
session  of  Parliament  the  legal  difficulty  was  surmounted 
by  a  special  Act,  by  which,  after  reciting  the  oath  pre- 
scribed in  the  Succession  Act ;  the  oath  devised  (but  not 
by  Parliament)  for  the  maintenance  and  defence  of  the 
said  Act ;  and  setting  forth  the  tenor  of  such  devised  oath, 
but  with  further  verbal  alterations,  it  was  enacted  that  the 
said  last  mentioned  tenor  oath  should  *  be  interpreted,  ex- 
pounded, reported,  accepted  and  adjudged  the  very  oath 
that  the  King's  Highness,  the  Lords  spiritual  and  tem- 
poral,  and   the   Commons  of  this  present  Parliament 
meant  and  intended  that  every  subject   of  this  realm 
should  be  bound  to  take  and  accept/^     For  refusing  to 
take  this  substituted  oath.  More  and  Fisher — who  were 
willing  to  swear  to  maintain  the  succession  as  settled  by 
Parliament,  but  had  scruples  as  to  the  preamble  of  the 
oath   denying  the   Pope's   right  of  dispensation — ^were 
shortly  after,  while  close  prisoners  in  the  Tower,  and 
without  being  heard  in  their  defence,  attainted  by  Acts 
of  Parliament  of  misprision  of  treason,  and  executed.* 

Shortly  after  the  close  of  the  preceding  session,  the 
news  arrived  in  England  of  the  Pope's  adjudication 
annulling  Cranmer*s  sentence  of  divorce.  This  was 
followed  by  a  royal  proclamation  ordering  '  all  manner 
of  prayers,  oracions,  rubrics,  canons,  or  mass-books,  and 
all  other  books  in  churches,  wherein  the  Bishop  of  Rome 
is  named,  or  his  presumptuous  and  proud  pomp  and 
authority  preferred,  utterly  to  be  abolished,  eradicate 
and  rased  out,  and  his  name  and  memory  to  be  never 
more  (except  to  his  contumely  and  reproach)  rcmcm- 


»  26  Hen.  VIII.  c.  2. 

'  See  Amos,  '  Statuies  of  the  Reformation  Parliament/  pp.  31-36, 46-5^ 
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bered,  but  perpetually  suppressed  and  obscured.*  ^  Par- 
liament met  after  the  prorogation, on  the  3rd  of  November, 
1534,  and  sat  till  the  i8th  of  the  following  month,  (i)  Act  of  Supre- 
Its  first  Act  was  the  famous  Act  of  Supremacy.  The 
king  had  already  been  recognized  by  Convocation — 
under  the  terror  of  the  Praemunire — '  quantum  per  Christi 
legem  licet  Supremum  Caput*  It  was  now  enacted 
(without  the  saving  clause)  that  the  king  should  be  taken 
and  reputed  '  the  only  Supreme  Head  on  earth  of  the 
Church  of  England  called  Ecclesia  Anglicana,  and  shall 
have  and  enjoy,  annexed  and  united  to  the  imperial 
crown  of  this  realm,  as  well  the  title  and  style  thereof,  as 
all  honours,  dignities,  pre-eminences,  jurisdictions,  privi- 
leges, authorities,  immunities,  profits,  and  commodities, 
to  the  said  dignity  of  Supreme  Head  of  the  same  church 
belonging  and  appertaining ;'  with  full  power  to  visit, 
reform,  and  correct  all  heresies,  errors,  abuses,  offences, 
contempts  and  enormities  which,  by  any  manner  of 
spiritual  authority  or  jurisdiction,  ought  to  be  reformed 
<w  corrected.'  (2)  The  second  Act  of  this  session  was  Oath  to  maln- 
that  to  which  reference  has  already  been  made,  as  having  gton.  *  *"*^*^' 
been  passed  to  justify  retrospectively  the  imprisonment 
of  Sir  Thomas  More  and  Bishop  Fisher,  for  not  taking 
an  oath,  which  it  was  now  declared^  had  been  meant  by 
the  legislature  to  be  taken,  although  it  had  in  fact 
prescribed  a  different  oath.  (3)  By  another  Act  the  First-fruits 
first-fruits  and  tenths  of  the  annual  income  of  all  ecde-  ^^^  ^"^  ^^^ 
siastical  benefices, — the  payment  of  which  to  the  Pope 
had  been  stigmatized,  in  the  third  session  of  this  Parlia- 
ment, as  having  arisen  by  an  uncharitable  custom  against 
ail  equity  and  justice,  and  as  being  exacted  only  for 
lucre  2^ainst  all  rights  and  conscience — ^were  '  united  and 
knit  to  the  king's  imperial  crown  for  ever.** 

'  Amos,  Refoimation  Parliament. 

■  26  Hen.  VIII.  c  I,  endorsed  on  the  original  *  The  King's  Grace  to  be 
aothorized  Supreme  Head.' 
»  liL,  c.  2. 
*  26  Hen.  VIII.  c  3.     In  the  following  session  of  Parliament,  *  for  the 


n  M 


402 


The  Reformation  in  England. 


[Ch. 


Session  VI L^ 
and  last 
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Dissolution  of 
the  smaller 
monasteries. 


The  destruction  of  the  Papal  power,  emoluments^  and 
influence  in  England,  and  the  reduction  of  the  national 
English  Church  under  due  subordination  to  the  state  had 
now  been  accomplished.     In  its  seventh  and  last  session 
the  Reformation  Parliament  commenced   the   'second 
grand  innovation  in  the  ecclesiastical  polity  of  England,' 
— the  dissolution   of  the    monasteries.      All    religious 
houses  under  the  yearly  value  of  200/.  were,  to  the  num- 
ber of  376,  suppressed  by  Act  of  Parliament,  and  all 
their  property,  real  and  personal,  given  to  the  king,  his 
heirs  and  assigns  '  to  do  and  use  therewith  his  or  their 
own  wills  to  the  pleasure  of  Almighty  God  and  the 
honour  and  profit  of  the  realm.'  ^  To  prepare  the  way  for 
this  measure,  Thomas  Cromwell,  the  king's  chief  minister 
and  adviser  since  the  death  of  Wolsey,  had  been  ap- 
pointed lord  vicegerent  of  the  king  in  all  matters  eccle- 
siastical,  and,   at   his  suggestion,   commissioners  were 
nominated  to  make  a  general  visitation  of  the  monas- 
teries.    The  nature  of  their  report — ^which  formed  the 
basis   of  the  subsequent  l^islation — ^is  accurately  de- 
scribed in  the  preamble  of  the  Act     *  Manifest  sin,'  it  is 
recited,  '  vicious,  carnal,  and  abominable  luxury,  is  daily 
used  and  committed  in  such   little  and  small  abbeys, 
priories  and  other  religious  houses  of  monks,  canons^ 
and  nuns.     Amendment  has  been  long  tried,  but  their 
vicious  living  shamelessly  increaseth  and  augmenteth.' 
It  scarcely  admits  of  doubt  that  the  commissioners  coo- 
ducted  their  investigations  with  unwarrantable  harshny^ 
and  that  their  report  is  in  particular  cases  exaggerated 
It  is  a  suspicious  circumstance  that  all  the  smaller 
monasteries — whose  suppression  was  alone  immediately 
contemplated  —  are  described  as  vicious,  while  those 
whose  incomes  rose  above  the  hard  and  fast   line  of 
200/.  a  year  are  not  only  not  blamed  but  even  praised. 


entire  and  hearty  love  that  his  grace  bore  to  the  prelates  and  other  incoih 
bents,*  they  were  excused  from  the  tenths  in  the  same  year  that  tber  ptii 
their  first-fruits.     27  Hen.  VIII.  c  8. 
»  27  Hen.  VIII.  c.  28. 
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It  looks  very  much  as  if  the  small  and  remote  houses, 
having  no  one  to  speak  in  their  favour,  were  condemned, 
while  the  larger,  whose  abbots  could  refute  unfounded 
accusations  by  personal  testimony  from  their  seats  in 
Parliament,  were  conveniently  spared  till  a  more  favour- 
able opportunity.    Yet  there  is  no  reason  to  doubt  the 
substantial  and  general  truth  of  the  allegations  of  the 
commissioners.    As  religious  houses   were   in  general 
'  exempted  from  episcopal  visitation,  and  entrusted  with 
the  care  of  their  own  discipline,  such  abuses  had  gradually 
prevailed  and  gained  strength  by  connivance,  as  we  may 
naturally  expect  in  corporate  bodies  of  men  leading 
almost  of  necessity  useless  and  indolent  lives,  and  in 
whom  very  indistinct  views  of  moral  obligations  were 
combined  with  a  great  facility  of  violating  them.'    And 
it  is  always  to  be  remembered  that  the  vices  to  which  the 
report  bears  witness '  are  not  only  probable  from  the 
nature  of  such  foundations,  but  are  imputed  to  them  by 
the  most  respectable  writers  of  preceding  ages.*  ^    Arch- 
bishop Morton,  under  Henry  VII.  had  obtained  a  bull 
from  the  Pope  for  the  reform  of  the  English  monasteries, 
in  which  many  of  them  were  charged  with  dissoluteness 
of  life  ;  and  the  Abbot  of  St.  Alban's  was  severely  repri- 
manded by  the  same  archbishop  for  the  alleged  scanda- 
lous vices  of  himself  and  his  monks.     In  1523,  Cardinal 
Wolsey,  as  papal  legate,  commenced  a  visitation  of  the 
professed  as  well  as  secular  clei^,  in  consequence  of  the 
general  complaint  against  their  manners.     He  also  set 
the  example  of  diverting  the  revenues  of  these  institutions 
to  more  useful  purposes,  by  procuring  from  Rome  the 
suppression  of  many  convents  in  order  to  endow  a  new 
college  at  Oxford,  which,  after  his  fall,  was  more  com- 
pletely established  under  the  name  of  Christ  Church.* 
Henry  VIII.  may  have  been  chiefly  actuated  by  greed 


^  Hallam,  Const  Hist.  L  70^  71. 
'  Ilnd. 
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of  gain  and  by  hatred  to  the  monastic  orders,  who  as  the 
special  prot6g6s  of  the  Papacy  were  the  most  obstinate 
opponents  of  his  ecclesiastical  policy.  Their  wide- 
spread influence  over  the  mass  of  the  people  rendered 
them  dangerous  enemies  to  a  ruler  of  whose  conduct  they 
The  *  Pilgrim-  disapproved.  This  is  evidenced  by  the  insurrections  in 
A^D.^isa^;!       Lincolnshire  and  Somersetshire,  and  the  great  northern 

rebellion,  styled  by  the  insurgents  the  *  Pilgrimage  of 
Grace,*  which  broke  out  on  the  suppression  of  the  smaller 
monasteries,  and  was  imputed  to  the  'solicitation  and 
traitorous  conspiracy  of  the  monks  and  canons.' 
The  larger  The  rebellion  having  been  ruthlessly  stamped  out,* 

dis^^S!^         Henry  ventured,  four  years  later,  to  dissolve  the  larger 
A.D.  1540.  monasteries  also,  without  encountering  any  open  resist- 

ance from  a  terrified  people.  A  few  had  already  been 
held,  contrary  to  every  principle  of  the  common  law, 
to  be  forfeited  to  the  Crown  by  the  attainder  of  thdr 
abbots  for  high  treason.  The  rest  were  all  surrendered, 
practically  under  duress.  It  only  remained  for  Parlia- 
ment to  ratify  the  king's  title  under  the  surrenders  and 
forfeitures,  in  order  to  obviate  any  objection  on  the  score 
that  as  all  the  members  of  a  foundation  possessed  only 
life-interests  in  the  property,  they  could  not,  either  singly 
or  collectively,  confer  anj^hing  more  on  the  sovereign. 
An  Act  was  accordingly  passed,  which,  after  hypocriti- 
cally reciting  that  the   abbots,   priors,   abbesses,   and 


>  On  the  22iid  February,  I537,.after  the  rebek  in  the  north  had  dtspened, 
the  king  wrote  to  the  Duke  of  Norfolk  :  *  Forasmuch  as  our  burner  is 
spread  and  displayed,  by  reason  whereof,  till  the  same  shall  be  closed 
the  course  of  our  laws  must  give  place  to  the  ordinances  and  statutes  n 
our  pleasure  is  that  before  you  close  up  our  said  banner  again,  yon  shall,  ia 
anywise,  cause  such  needful  execution  to  he  done  upon  a  good  nmimber  §ftk 
inhabitants  of  every  town^  village  and  hamlet^  that  kave  offended  in  tkii 
rebellion  f  as  well  by  the  hanging  of  them  up  in  trees,  as  by  tht  quartgring  ef 
themt  and  the  setting  of  their  heads  and  quarters  in  every  town^  great  md 
small,  and  all  such  other  places,  as  they  may  be  afeatful  spectacle  to  aU  ether 
hereafter  that  would  practise  any  like  matter  :  which  we  require  you  to  do 
without  pity  or  respect,  according  to  our  former  letters.'  The  Dnke  wasabo 
to  *  cause  all  the  monks  and  canons  that  be  in  anywise  foMUy,  to  be  tiai  a^ 
without  further  delay  or  ceremony,  to  the  terriHe  example  of  others  ;  whcroa 
we  think  you  shall  do  unto  us  high  service.' 
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prioresses  had  made  surrender,  'of  their  own  free  and 
voluntary  minds,  goodwills,  and  assents,  without  con- 
straint, coaction,  or  compulsion,'  vested  in  the  king  and 
his  heirs  for  ever  all  the  property,  real  or  moveable,  of 
the  religious  houses  *  which  had  been  already  or  might 
be  hereafter  dissolved,  suppressed,  surrendered,  or  had 
or  might  by  any  other  means  come  into  the  hands  of  the 
king.'i 

However  harsh  and  unjust  may  have  been  the  mode  in  Was  the  sup- 
which,  to  use  a  modern  phrase,  the  *  disestablishment  and  m^isteries^  * 
disendowment' of  the  monasteries  was  carried  out,  it  was  justifiable? 
a  measure  politic  in  itself,  supported  by  the  precedents  of 
the  Knights  Templars  under  Edward  II.  and  the  Alien 
Priories  under  Henry  V.,  and  fraught  with  benefits  to  the 
English  nation.  Hallam  has  well  remarked  how  in  many 
peisons  the  violence  which  accompanied  this  great  revolu- 
tion '  excite  so  just  an  indignation,  that  they  either  forget 
to  ask  whether  the  end  might  not  have  been  reached  by 
more  laudable  means,  or  condemn  that  end  itself  either 
as  sacrilege,  or  at  least  as  an  atrocious  violation  of  the 
rights  of  property.'  But  this  is  not  only  to  ignore  the 
inherent  right  of  the  supreme  authority  of  Parliament 
to  confiscate  any  property,  private  or  corporate,  lay  or 
ecclesiastical,  for  reasons  of  which  it  is  itself  the  sole 
judge,  but  also  to  lose  sight  of  the  important  distinction 
between  private  property  and  corporate  property  with 
respect  to  the  justice  and  expediency  of  their  confiscation. 
*The  law  of  hereditary  succession,'  continues  Hallam,  *as 
ancient  and  universal  as  that  of  property  itself,  the 
law  of  testamentary  disposition,  the  complement  of  the 
former,  so  lonj^  established  in  most  countries  as  to  seem 
a  natural  right,  have  invested  the  individual  possessor 
of  the  soil  with  such  a  fictitious  immortality,  such 
anticipated  enjoyment,  as  it  were,  of  futurity,  that  his 
perpetual  ownership  could  not  be  limited  to  the  term 


»  31  Hen.  VIII.  c.  13. 


/ 
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of  his  own  existence,  without  wjiat  he  would  justly  feel 
as  a  real  deprivation  of  property.  Nor  are  the  expecta- 
tions of  children,  or  other  probable  heirs,  less  real  pos- 
sessions, which  it  is  a  hardship,  if  not  a  real  injury,  to 
defeat.  Yet  even  this  hereditary  claim  is  set  aside  by 
the  laws  of  forfeiture,  which  have  almost  everywhere 
prevailed.  But  in  estates  held,  as  we  call  it,  in  mort- 
main, there  is  no  intercommunity,  no  natural  privity 
of  interest,  between  the  present  possessor  and  those  who 
may  succeed  him  ;  and  as  the  former  cannot  have  any 
pretext  for  complaint,  if,  his  own  rights  being  preserved, 
the  legislature  should  alter  the  course  of  transmission 
after  his  decease,  so  neither  is  any  hardship  sustained  by 
others,  unless  their  succession  has  been  already  desig- 
nated or  rendered  probable.  Corporate  property,  there- 
fore, appears  to  stand  on  a  very  different  footing  from 
that  of  private  individuals  ;  and  while  all  infringements 
of  the  established  privileges  of  the  latter  are  to  be  sedu- 
lously avoided,  and  held  justifiable  only  by  the  stroi^est 
motives  of  public  expediency,  we  cannot  but  admit  the 
full  right  of  the  legislature  to  new-mould  and  regulate 
the  former,  in  all  that  does  not  involve  existing  interests, 
upon  far  slighter  reasons  of  convenience.  If  Henry  had 
been  content  with  prohibiting  the  profession  of  religious 
persons  for  the  future,  and  had  gradually  diverted  their 
revenues  instead  of  violently  confiscating  them,  no  Pro- 
testant could  have  found  it  easy  to  censure  his  policy.** 
Distribution  of  The  vast  wealth  which  accrued  to  the  Crown  by  the 
property.  dissolution  of  the  monasteries,  might  have  rendered  the 

king,  had  he  been  able  to  retain  it,  independent  of  the 
Commons.  But  he  was  obliged  to  bribe  all  around  him,  to 
acquiesce  in,  and  maintain  a  measure,  the  accomplishment 
of  which  had  been  attained  not  without  great  hazard  and 
difficulty.  Some  portion  was  expended  on  public  works 
and  on  the  foundation  of  six  new  bishoprics,  but  the 

*  Const.    Hist.   i.    74,    75 ;   and  s^  Freeman,  *  Disestablishmcot  uid 
Disendowment,  WTiat  arc  they  ? ' 
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greater  part  was  distributed  among  the  nobles  and 
gentry,  either  as  gifts  or  by  sale  at  low  prices.  The  ^^'  rtsvAxM, 
results  of  this  policy  were — (i)  the  new  owners  of  mo- 
nastic lands  were  engaged  by  the  strongest  ties  of  private 
interest  to  oppose  the  re-establishment  of  the  papal  do- 
minion in  England  ;  (2)  the  territorial  aristocracy  were 
strengthened  by  the  large  infusion  of  wealth  amongst 
the  newly  elevated  and  the  more  ancient  but  decayed 
families;  and  (3)  land  was  rendered  to  a  much  greater* 
extent  than  formerly,  an  article  of  commerce.  In  con- 
nexion with  this  latter  result,  it  is  remarkable  that  the 
very  next  year  after  the  passing  of  the  Act  for  the  dis- 
solution of  the  larger  monasteries  witnessed  the  enact- 
ment of  a  goodly  array  of  laws  to  facilitate  the  transfer 
and  enjoyment  of  real  property,  a  circumstance  which 
can  scarcely  be  regarded  as  fortuitous.  ^ 

Henry  had  now  been  completely  victorious  in  his  con-  ^^*^jj^"  °^^^* 
test  with  the  Pope;   and  the  English  clergy  were  so  Church  declared 
hunibled  and  intimidated  that  they  dared  not  offer  any  ^^  Henry. 
open  resistance  to  the  royal  will     So  far  as  he  had  ad- 
vanced on  the  road  of  ecclesiastical  reform,  with  the 
single  exception  of  the  confiscation  of  the  monasteries, 
the  king  had  probably  been  heartily  supported  by  a  ma- 
jority of  the  nation.     But  there  was  a  growing  minority 
who  were  eagerly  desirous  of  essential  changes  in  reli- 
gious faith.      With   these   Henry  had   no    sympathy. 
Concurrently  with  the  series  of    political  and    legal 

*  Amos,  Reformation  Parliament,  p.  313.  Mr.  Amos  enumerates  among 
the  real  property  statutes  of  this  year,  the  statutes— of  Wills ;  of  limitations ; 
of  fines ;  for  conveyances  of  tithes ;  for  lessees  of  tenants  in  tail ;  for 
eiecotioiis  upon  lands  ;  for  partitions  ;  for  disseisins  ;  for  grantees  of  rever- 
•ikms  ;  for  collusive  recoveries ;  for  arrearages  of  rent  claimable  by  executors ; 
and  for  buying  of  titles.  Another  indirect  consequence  of  the  partition  of 
tlie  church  lands  among  the  laity,  to  which  Mr.  Amos  also  calls  attention, 
was  to  promote  the  extinction  of  villeinage.  Sir  Thomas  Smith  in  his 
•  Commonwealth  of  England  *  (b.  3,  c  10. )  tells  us  that  the  clergy,  while  im- 
pressing upon  the  laity  the  duty  of  manumitting  their  villeins,  '  had  a  scruple 
in  conscience  to  impoverish  and  despoil  the  church  so  much  as  to  manumit 
soch  as  were  bound  to  their  diurches,  or  to  the  manors  which  the  church 
had  gotten,'  but  'the  monasteries  coming  into  temporal  men's  hands 
have  been  occasion  that  now  they  (the  villeins)  be  ahnost  all  manumitted. 
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changes  which  had  been  effected  in  the  ecclesiastical 
system,  severe  measures  of  repression  had  been  taken 
against  the  holders  of  heretical  doctrines,  and  many  had 
from  time  to  time  suffered  for  their  opinions.  In  his 
new  character  of  supreme  head  of  the  Church,  Henry 
now  determined  to  vindicate  its  doctrinal  orthodoicy  by 
imposing  on  his  people  a  compulsory  belief  in  all  the 
Act  of  the  Six  leading  doctrines  of  the  Romish  Church.  By  the  'Sta- 
A.D.*^i539.  tute  of  the  Six  Articles,*  as  it  is  commonly  called,  it  was 

affirmed  :  i.  That  in  the  eucharist  there  is  really  present 
the  natural  body  of  Christ,  under  the  forms,  but  without 
the  substance,  of  bread  and  wine.     2.  That    commu- 
nion in  both  kinds  is  not   necessary  to  salvation.     3. 
That  priests   may  not  marry  by  the  law  of  God.    4 
That  vows  of  chastity  ought  to  be  observed.     5.  That 
private  masses   ought  to   be  retained   in   the  English 
Church.     6.  That  auricular  confession  is  expedient  and 
necessary,  and  ought  to  be  retained.     The  penalties  for 
writing,  preaching,  or  disputing  against  these  articles 
were  :  Against  the  first  article,  death  as  a  heretic  with- 
out the  option  of  abjuring.     Against  the  other  five,  the 
usual  penalties  of  felony.    The  Act  also  declared  the 
marriages  of  priests  or  nuns  utterly  void,  ordered  any 
such  who  were  married  to  be  immediately  separated,  and 
pronounced  their  future  cohabitation  to  be  felony.  Lastly, 
persons  contemptuously  refusing  to  confess  at  the  usual 
times,  or  to  receive  the  sacrament,  were,  for  the  first 
offence  to  be  fined  and  imprisoned  ;  and  for  the  second, 
to  suffer  the  punishment  of  felony.*     In  some  other  ^^ 
spects  Henry  was  induced  by  Cromwell  and  Cranmcrto 
English  trnnsla-  favour  Protestant  doctrines.     An  English  translation  of 

tion  of  the  ,        _^.,  ,  ..  ,  ,  **      .  ,  .  t 

Bible.  the  Bible  was  directed   to  be  set   up  m  each  par» 

A.D.  1538.  church  for  the  use  of  the  people  ;^   and  in  the  'Institu- 

1  31  lien.  VITI.  c.  14,  'An  Act  for  Abolishing  of  Di*-eniiy  ^ 
Opinions  in  certain  Articles  concerning  Christian  Religion.' 

-  In  IS43»  by  an  Act  'for  the  advancement  of  true  religion*  (3* 
Hen.  VIlI.  c.  i)  the  liberty  formerly  granted  of  reading  the  Bihic  «** 
abridged. 
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tion'  and  'Necessary  Doctrine  and  Erudition  of  a  'Instituiiou'and 
Christian  man/ — books  published  by  royal  authority, —  Chr^tian  man,* 
explications  were  given  which,  '  if  they  did  not  abso- 
lutely proscribe  most  of  the  ancient  opinions,  threw  at 
least  much  doubt  upon  them,  and  gave  intimations 
which  the  people,  now  become  attentive  to  these  ques- 
tions, were  acute  enough  to  interpret.*  ^ 

The  actual  reformation  in  religion  was  established  in      Edward  Vf. 
the   early  part  of  the    reig^  of  Edward  VI.,   mainly  xhe  Religious 
through  the  instrumentality  of  Cranmer  and  the  Pro-  Reformation 
tector  Somerset.     The  first  Act  of  Edward's  first  Parlia- 
ment (which  met  on  the  4th  of  Nov.  1547),  directed  the 
sacrament  of  the  altar  to  be  administered  in  both  kinds, 
as  being  agreeable  to  primitive  usage.^     In  the  following 
year  was  passed  the  *  Act  for  Uniformity  of  Service  and 
Administration  of  the  Sacraments,'  ordaining  that  the 
*  order  of  divine  worship,'  contained  in  the  book  of  Com- 
mon Prayer  which  had  been,  *with  the  aid  of  the  Holy 
Ghost,'  drawn  up  by  a  committee  of  bishops  and  other 
divines  appointed  for  that  purpose,  should  in  future  be 
the  only  one  to  be  used  by  all  ministers  in  any  cathedral, 
parish,  or  other  church.*     In  the  same  session,  the  mar- 
riage of  priests  was  declared  lawful  ;  *  and  shortly  after- 
wards images  and  pictures,  of  saints  in  churches  were 
ordered  to  be  destroyed.*'     But  these  changes  were  not  Insurrections. 
carried  out  without  considerable  opposition  from  a  part 
of  the  nation.     Insurrections  of  a  serious  nature  broke  ^^'  ^549- 


^  Hallam,  Const  Hist.  i.  82. 

•  I  Edw.  VI.  c  I,  An  Act  'against  such  as  shall  irreverently  speak 
aeainst  the  sacrament  of  the  altar,  and  the  receiving  thereof  under  both 
Imids.' 

*  2  &  3  Edw.  VL  c.  I.  The  penalties  for  refusing  to  use,  or  speaking  or 
writing  in  derogation  of,  the  Book  of  Common  Prayer,  were,  for  the  first  or 
•BGond  offence,  a  fine ;  for  the  third,  forfeiture  of  goods  and  imprisonment  for 
fife.  In  1552,  a  second  Act  of  Uniformity  (5  &  6  Edw.  VI.  c.  i)  was 
Passed,  reciting  that  the  Book  of  Common  Prayer  had  been  *  perused, 

[plained,  and  made  fully  perfect,'  and  ordering  the  new  version  alone  to  be 


f  *  2&3  Edw.  VI.  c,  21. 

\  •  3&4Edw.  VI.  c.  10. 
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out  in  Devonshire,  Norfolk,  and  several  other  counties  ; 
and  religious  persecution,  'the  deadly  original  sin  of  the 
reformed  churches  '  was  employed  as  vigorously,  if  not 
so  extensively,  as  in  the  succeeding  reigns  of  Mary  and 
Elizabeth. 

During  the  short  reign  of  Mary  the  Papal  religion  was 
completely  re-established,  probably  with  the  entire  ap- 
proval of  a  large  portion,  if  not  of  a  majority,  of  the 
nation,  for  whom  the  progress  of  the  reformation  doc- 
trines had  been  too  precipitate.  All  the  laws  made 
against  the  supremacy  of  the  See  of  Rome,  since  the 
20th  year  of  Henry  VIII.,  were  formally  repealed ;  but 
it  was  found  impossible  to  restore  the  ecclesiastical  pro- 
perty in  the  hands  of  subjects  ;  ^  and  even  the  bill  for 
restoring  to  the  Church  the  first-fruits  and  impropria- 
tions in  the  queen's  hands  was  passed  not  without 
difficulty.  The  cruel  and  wide-spread  persecution  of  the 
Protestants  under  Mary,  far  from  eradicating  the  re- 
formed faith  was  instrumental  in  promoting  it  The 
abhorrence  and  disgust  excited  in  the  people  against 
Mary  and  the  Romish  hierarchy  were  extended  to  the 
doctrines  which  they  professed.  *  Many  persons,'  remarks 
Hallam,  'are  said  to  have  become  Protestants  under 
Mary,  who,  at  her  coming  to  the  throne,  had  retained 
the  contrary  persuasion.  And  the  strongest  proof  rf 
this  may  be  drawn  from  the  acquiescence  of  the  great 
body  of  the  people  in  the  re-establishment  of  Protestant- 
ism by  Elizabeth,  when  compared  with  the  seditioiis 
and  discontent  on  that  account  under  Edward.'* 


^  I  &  2  Phil.  &  Mary,  c.  8,  repealing  'all  Statutes,  Articles*  and  Flww- 
sions  made  against  the  See  Apostolic  of  Rome,  since  the  20th  year  of  Kaf 
Henry  VIII.  and  also  for  the  Establishment  of  aU  Spiritual  and  Eodcatfb' 
cal  possessions  and  hereditaments  conveyed  to  the  Laity.'  The  pm»W^ 
recites  that  *  much  false  and  erroneous  doctrine  hath  been  taught,  pretcM 
and  written,  partly  by  divers  the  natural-bom  subjects  of  this  realOi  ^ 
partly  being  brought  hither  from  sundry  other  foreign  ooontries,  bad  be* 
sown  and  spread  abroad  within  the  same.' 

'  Const.  Hist.  i.  107. 


CHAPTER  XII. 

the  tudor  period. 

reign  of  elizabeth. 

(a.d.  1558-1603.) 

E  reign  of  Elizabeth  spans  a  period  of  very  great 
:al  and  religious  ferment  throughout  Europe.     It 
glory  of  this  great  queen  that  by  her  courage 
dsdom,  aided  by  the  able  policy  of  her  statesmen, 
Nicholas    Bacon,   and  Walsingham,   she    safely 
d  the  nation  through  a  sea  of  troubles,  foreign  and 
Stic,  and  achieved  for  England  a  position  in  the 
est  rank  of  European  monarchies.     In  commercial 
laval  enterprise,  in  every  branch  of  material  pros- 
',  the  country  advanced  with  sure  and  rapid  strides, 
literature  was  adorned  by  the  writings  of  Shak- 
Spenser,   Sidney,   Hooker,  and  Jewel.     But   of 
tutional  progress  during  the  greater  part  of  Eliza- 
reign  there  is  little  to  be  recorded.     From  her 
she  had  inherited  the  arbitrary  Tudor  notions  of 
Dyal  prerogative.     Her  government  was  eminently 
tic  both  in  church  and  state ;  and  it  was  only  at 
als  that  the  gradually  reviving  spirit  of   liberty 
iested  itself  in  the  House  of  Commons.      ^ 
brief  consideration   of  the   principal   features   of  Ecclesiastical 
t)eth's  ecclesiastical  polity — so  important  in  its  in-  Uii/beth. 
:e   on   later   English   constitutional    history — will 
priately  precede  a  discussion  of  the  civil  govern- 
during  her  reign. 


macy,  A.D.I559' 
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The  first  care  of  Elizabeth's  first  Parliament — which 
met  on  the  2Sth  of  January,  1558-9,  about  two  months 
after  her  accession  to  the  throne — was  to  restore  the  con- 
stitution and  liturgy  of  the  national  church  to  nearly 
the  same  state  in  which  Edward  VI.  had  left  them  at 
his  death.  This  was  effected  by  the  statutes  commonly 
known  as  the  Acts  of  Supremacy  and  Uniformity.  By 
Act  of  Supre-     the  Act  of  Supremacy,  the  statute  of  Philip  and  Mary 

(i  &  2  Phil.  &  Mar.  c.  8),  which  had  generally  repealed 
all  the  previous  statutes  affecting  religion,  was  abro- 
gated,— thus  reviving  the  laws  of  King  Henry  which 
established  the  ecclesiastical  supremacy  of  the  crown. 

It  was  also  particularly  enacted  :  (i)  That  '  no  foreign 
prince,  person,  prelate,  state,  or  potentate,  spiritual  or 
temporal,  shall  use  enjoy  or  exercise  any  manner  of 
power,  jurisdiction,  superiority,  authority,  pre-eminence, 
or  privilege,  spiritual  or  ecclesiastical,  within  this  realm, 
or  the  dominions  thereof.'  (2)  That  'such  jurisdictions, 
privileges,  superiorities,  pre-eminences,  spiritual  and 
ecclesiastical,  as  by  any  spiritual  or  ecclesiastical  power 
or  authority  hath  heretofore  been,  or  may  lawfully  be, 
exercised  or  used  for  the  visitation  of  the  ecclesiastical 
state  and  persons,  and  for  reformation,  order,  and  correc- 
tion of  the  same,  and  of  all  manner  of  errors,  here^es, 
schisms,  abuses,  contempts  and  enormities,  shall  for  ever 
be  united  and  annexed  to  the  imperial  crown  of  thb 
realm.'  (3)  All  beneficed  ecclesiastics,  and  all  judges* 
justices,  mayors,  and  other  laymen  holding  office  under 
the  crown,  were  required  to  take  the  oath  of  supremacy 
and  allegiance,^  on  pain  of  forfeiting  their  benefices  or 

^  This  oath,  which  remained  unaltered  till  the  Reyolntioii,  wts  tfas 
worded  :  '  I,  A.B.,  do  utterly  testify  and  declare  that  the  Qaeen's  Highnoi 
is  the  only  supreme  ^vemor  of  this  realm,  and  all  other  her  tugfanai^ 
dominions  and  countries,  as  well  in  all  spiritual  and  ecdesiastical  thipgs  or 
causes  as  temporal ;  and  that  no  foreign  prince,  person,  prelate,  stale  «r 
potentate,  hath  or  ought  to  have  any  jurisdiction,  power,  superiority,  pic^ 
eminence  or  authority,  ecclesiastical  or  spintual,  M-ithin  this  realm ;  aai 
therefore  I  do  utterly  renounce  and  forsake  all  foreign  jurisdictioiis,  povea^ 
superiorities  and  authorities,  and  do  promise  that  from  benoeforth  I  sbil 
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offices.  (4)  Any  person  maintaining  the  spiritual  or 
temporal  jurisdiction  of  any  foreign  prince  or  prelate 
should,  for  the  first  offence,  forfeit  all  his  property  real 
and  personal ;  for  the  second,  incur  the  penalties  of 
praemunire,  and  for  the  third  offence,  suffer  death  as  a 
traitor.  (5)  The  queen  was  also  empowered  to  execute 
the  ecclesiastical  jurisdiction  of  every  kind  vested  in  her 
by  the  Act  by  means  of  commissioners  appointed  under 
the  great  seal  for  such  time  as  she  should  direct.^  It  was 
by  virtue  of  this  last  provision  that  Elizabeth  established 
the  famous  High  Commission  Court,  which  continued  a 
powerful  instrument  of  oppression  in  the  hands  of  the 
crown  until  abolished  by  the  Long  Parliament  under 
Charles  I. 

By  the  Act  of  Uniformity,  (i)  the  revised  Book  of  ActofUnifor- 

^  _  ,  1.  t      ,1       T^  ,  1  -ITT    .  mily,  A.D.  1559. 

Common  Prayer  as  established  by  Edward  VI.  in  1552, 
was,  with  a  few  alterations  and  additions,  revived  and 
confirmed  (2)  Any  parson,  vicar,  or  other  minister, 
whether  beneficed  or  not,  wilfully  using  any  but  the 
established  liturgy  was  to  suffer,  for  the  first  offence,  six 
months'  imprisonment,  and,  if  beneficed,  forfeit  the 
profits  of  his  benefice  for  a  year ;  for  the  second  offence, 
a  year's  imprisonment ;  for  the  third,  imprisonment  for 
life.  (3)  All  persons  absenting  themselves,  without  lawful 
or  reasonable  excuse,  from  the  service  at  their  parish 
church  on  Sundays  and  holydays,  were  to  be  punished 
by  ecclesiastical  censures  and  a  fine  of  one  shilling  for 
the  use  of  the  poor.' 

By  another  Act  of  the  same  session,  first-fruits  and  Firat-fmits  and 


bear  £uth  and  true  allegiance  to  the  Queen's  highness,  her  heirs  and  lawful 
successors,  and  to  my  power  shall  assist  and  defend  all  jurisdictions,  pre- 
cmmences,  privileges,  and  authorities,  granted  or  belonging  to  the  Queen's 
lugfaness,  her  heirs  and  successors,  or  united  and  annexed  to  the  imperial 
dOWD  of  this  realm.' 

'  I  Eliz.  c  I,  '  An  Act  to  restore  to  the  crown  the  ancient  jurisdiction 
over  the  estate  ecclesiastical  and  spiritual,  and  abolishing  all  foreign  powers 
lepugnant  to  the  same.' 

'  I  Elii.  c.  2,  *  An  Act  for  the  Uniformity  of  Common  Prayer  in  the 
Churchy  and  Administration  of  the  Sacraments.' 
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tenths  restored    tenths,  which  the  preamble  states  the  late  queen  had 
to  t  c  crown,      gjygn  up  *  upon  Certain  zealous  and  inconvenient  respects,' 

were  again  vested  in  the  crown,  in  order  to  lessen  '  the 
huge,  immeasurable  and  inestimable  charges  of  the 
royal  estate/  ^  Such  religious  houses  as  Queen  Mary 
had  refounded  were  suppressed,  and  their  property 
given  to  the  crown.^ 
The  Thirtv-nine  I^  1 563  the  articles  of  the  English  Church,  forty-two 
Articles  of  j^  number,  originally  drawn  up  in  1 5  5 1  under  Edward  VI., 

were  revised  in  Convocation,  and  reduced  to  their  present 
number,  thirty-nine;  but  it  was  not  until  1571  that 
they  were  made  binding  upon  the  clergy  by  Act  of 
Parliament.' 

These  changes  in  .  religion  were  not  effected  without 

considerable  opposition   in   the  House  of   Lords,  nine 

temporal  peers  and  all  the  bishops  having  protested 

against  the  Bill  of  Uniformity  establishing  the  Ai^lican 

liturgy :  the  Commons,  on  the  contrary,  far  from  offering 

any    opposition,    were    throughout    Elizabeth's    reign 

anxious  for  further  reforms. 

Peculiar  charac-       The  formularies  of  the  national  church  thus  finally 

formcd^natfonal   established,  appear  to  have  been  designedly  framed  in  a 

church.  comprehensive  spirit,  so  as  to  avoid  giving  offence  to 

the  moderate  men  of  both  the  religious  parties  in  the 
state.  With  reference  to  this  peculiar  character  of  the 
reformed  national  church  as  a  compromise  between  the 
extreme  parties  of  the  old  and  new  theolc^y,  Lord 
Macaulay  has  remarked :  '  She  occupies  a  middle 
position  between  the  churches  of  Rome  and  Geneva. 
Her  doctrinal  confessions  and  discourses,  composed  by 
Protestants,  set  forth  principles  of  theology  in  which 
Calvin  or  Knox  would  have  found  scarcely  a  word  to 
disapprove.  Her  prayers  and  thanksgivings,  derived 
from  the  ancient  breviaries,  are  very  generally  sudi 
that    Cardinal    Fisher  or  Cardinal   Pole    might   have 

'  I  Eliz.  c  4.  '  I  Eliz.  c  24.  *  13  Eliz.  c.  la. 
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heartily  joined  in  them.    .    .    .    Nothing,  however,  so  Relation  in 

which  the 

strongly  distinguished  the  Church  of  England  from  church  stood  lo 
other  churches  as  the  relation  in  which  she  stood  to  the  crown. 
the  monarchy.  The  king  was  her  head.  The  limits 
of  the  authority  which  he  possessed,  as  such,  were  not 
traced,  and  indeed  have  never  yet  been  traced,  with  pre-  • 
cision.  .  .  .  What  Henry  and  his  favourite  counsellors 
meant,  at  one  time,  by  the  supremacy,  was  certainly 
nothing  less  than  the  whole  power  of  the  keys.  The 
king  was  to  be  the  Pope  of  his  kingdom,  the  vicar  of 
God,  the  expositor  of  Catholic  verity,  the  channel  of 
sacramental  graces.  He  arrogated  to  himself  the  right 
of  deciding  dogmatically  what  was  orthodox  doctrine 
and  what  was  heresy,  of  drawing  up  and  imposing  con- 
fessions of  faith,  and  of  giving  religious  instruction  to 
his  people.  He  proclaimed  that  all  jurisdiction,  spiritual 
as.well  as  temporal,  was  derived  from  him  alone,  and 
that  it  was  in  his  power  to  confer  episcopal  authority, 
and  to  take  it  away.  •  .  •  According  to  this  system,  as 
expounded  by  Cranmer,  the  king  was  the  spiritual  as 
well  as  the  temporal  chief  of  the  nation.  In  both 
capacities  his  highness  must  have  lieutenants.  As  he 
appointed  civil  officers  to  keep  his  seal,  to  collect  his 
revenues,  and  to  dispense  justice  in  his  name,  so  he 
appointed  divines  of  various  ranks  to  preach  the  gospel, 
and  to  administer  the  sacraments.  These  opinions  the 
archbishop,  in  spite  of  the  opposition  of  less  courtly 
divines,  followed  out  to  every  legitimate  consequence. 
He  held  that  his  own  spiritual  functions,  like  the  secular 
functions  of  the  chancellor  and  treasurer,  were  at  once 
determined  by  a  demise  of  the  crown.  When  Henry 
died,  therefore,  the  primate  and  his  suffragans  took  out 
fresh  commissions,  empowering  them  to  ordain  and 
govern  the  church  till  the  new  sovereign  should  think 
fit  to  order  otherwise.  .  .  .  These  high  pretensions 
gave  scandal  to  Protestants  as  well  as  to  Catholics  ; ' 
and  Elizabeth  '  found  it  necessary  expressly  to  disclaim 
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that  sacerdotal  character  which  her  father  had  assumed, 
and  which,  according  to  Cranmer,  had  been  inseparably 
joined,  by  divine  ordinance,  to  the  regal  function.*  .  .  . 
The  queen,  however,  still  had  over  the  church  a  visita- 
torial power  of  vast  and  undefined  extent.  ...  By 
the  royal  authority  alone,  the  prelates  of  the  Church  of 
England  were  appointed.  By  the  royal  authority  alone 
her  Convocations  were  summoned,  regulated,  prorogued 
and  dissolved.  Without  the  royal  sanction  her  canons 
had  no  force.  One  of  the  articles  of  her  faith  was  that 
without  the  royal  consent  no  ecclesiastical  council  could 
lawfully  assemble.  From  all  her  judicatures  an  appeal 
lay,  in  the  last  resort  to  the  sovereign,  even  when  the 
question  was  whether  an  opinion  ought  to  be  accounted 
heretical,  or  whether  the  administration  of  a  sacrament 
had  been  valid.  Nor  did  the  Church  grudge  this  ex- 
tensive power  to  our  princes.  By  them  she  had  been 
called  into  existence,  nursed  through  a  feeble  infancy, 
guarded  from  Papists  on  one  side  and  from  Puritans  on 
the  other,  protected  against  Parliaments  which  bore  her 
no  goodwill,  and  avenged  on  literary  assailants  whom 
she  found  it  hard  to  answer.  Thus  gratitude,  hope,  fear, 
common  attachments,  common  enmities,  bound  her  to 
the  throne.  All  her  traditions,  all  her  tastes  were 
monarchical.  Loyalty  became  a  point  of  professional 
honour  among  her  clergy,  the  peculiar  badge  which  dis- 
tinguished them  at  once  from  Calvinists  and  from  Papisti 
Both  the  Calvinists  and  the  Papists,  widely  as  tbey 
differed  in  other  respects,  regarded  with  extreme  jealousf 
all  encroachments  of  the  temporal  power  on  the  domiin 
of  the  spiritual  power.  Both  Calvinists  and  Papists 
maintained  that  subjects  might  justifiably  draw  the 
sword  against  ungodly  rulers.     In   France   Calvinists 

^  The  37th  Article  of  religion,  framed  under  Eliaibeth,  dedaici  ti 
emphatic  terms,  that  the  ministering  of  God's  Word  does  not  beloif  • 
princes.  The  title  of '  Head  of  the  Church,'  after  being  used  bjr  HcMy 
VlIL,  Edward  VI.,  and  for  a  short  time  by  Mary  also,  wms  given  i|p  lif 
the  latter  sovereign,  and  has  not  since  been  assumed  by  the  oowa. 
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resisted  Charles  IX. ;  Papists  resisted  Henry  IV. ;  both 
Papists  and  Calvinists  resisted  Henry  III.  In  Scotland, 
Calvinists  led  Mary  captive.  On  the  north  of  the  Trent 
Papists  took  arms  against  the  English  throne.  The 
Church  of  England  meantime  condemned  both  Calvinists 
and  Papists,  and  loudly  boasted  that  no  duty  was  more 
constantly  or  earnestly  inculcated  by  her  than  that  of 
submission  to  princes.*  ^ 

When  the  oath  of  supremacy  was  tendered  to  the  Oathofsuprc- 
bishops,  one  only,  Kitchin  of  Llandaff,  was  prevailed  SftliebUhops^ 
upon  to  take  it;  the  rest,  on  refusal,  were  deprived  of  their  except  one. 
sees.*     But  the  general  body  of  the  beneficed  clergy,  with  ®"^  ^^^  ^"Kx 
the  exception  of  a  very  small  number,  acquiesced  in  the  form. 
new  order  of  things  and  retained  their  livings.' 

Throughout  her  reign  it  was  the  constant  policy  of  Persecuting 
Elizabeth  to  maintain  her  ecclesiastical  supremacy,  and 
to  enforce  outward  conformity  with  the  religion  esta- 
blished by  law.*  This  policy,  which  is  expressed  in  a 
series  of  persecuting  and  disabling  Acts  against  Roman 
Catholics  and  Protestant  sectaries,  continued  as  a  marked 
feature  of  our  system  of  government  for  more  than  two 
centuries.  The  church  and  the  throne  mutually  sup- 
ported each  other  against  the  advocates  of  civil  and 
religious  freedom,  and  to  the  heat  of  political  contests 
was  added  the  bitterness  of  theological  hatred. 

The  first  attack  upon  the  Catholics  was  made  by  a  ^^tof  156^ 

*  Mmcanlay,  Hist.  Eng.  i  41-46. 

'  It  happened  that  ten  sees  were  vacant  at  Elizabeth's  accession,  and 
ttcen  more  were  vacated  by  the  non-juring  bishops.  Matthew  Parker, 
vho  had  been  chaplain  to  Queen  Anne  BcJeyn,  was  consecrated  Arch- 
lUbop  of  CanterbuiT,  December,  17,  1559,  and  l)efore  the  end  of  1562,  all 
Ae  lees,  except  Oxford,  were  filled  up  by  men  eminent  for  their  zeal  in 
fte  Protestant  cause,  many  of  whom  had  been  exiles  during  the  Marian 


*  Out  of  a  body  of  nearly  10,000,  only  about  100  dignitaries,  and  80  paro- 
L  dnal  priests,  resigned  thdr  benefices  or  were  deprived.     Strype's  Annals, 

169^  sited  by  Hallam. 

*  Elizabeth's  own  words  were :  *  She  would  suppress  the  papistical 
•  triiginn,  that  it  should  not  grow  ;  but  would  root  out  puritanism,  and  the 
\  inoorers  thereof.*  *No  man  should  be  suffered  to  decline,  either  to  the 
.'.  tvfat  or  left  hand,  from  the  drawn  line  limited  by  authority.'    Strypc,  Life 

01  Whitgift,  and  Ecdes.  Annals,  iv.  242. 
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statute  passed  in  1562,  *for  the  assurance  of  the  queens 
royal   power   over  all  estates  and  subjects  within  her 
dominions.'   The  preamble  recites  the  *  perils,  dishonours, 
and  inconveniences  that  have  resulted  from  the  usurped 
power  of  the  see  of  Rome,  and  the  dangers  from  the 
fautors  of  that  usurped  power,  at  this  time  g^own  to 
marvellous   outrage   and   licentious  boldness,  and  now 
requiring  more  sharp  restraint  and  correction  of  laws,  than 
hitherto  in  the  time  of  the  queen's  most  mild  and  merciful 
reign,  hath  been  had,  used,  and  established.'      It  was 
therefore  enacted:    (i)  That  the  penalties  of  praemunire 
should  be  incurred  by  all  who  maintained  the  authority 
of  the  Pope  within  the   realm.     (2)  That  the  bishops 
and  commissioners  to  be  appointed  under  the  g^reat  seal 
should  have  power  to  tender  the  oath  of  supremacy  to^ 
and  that  the  same  should  be  taken  by,  all  persons  who 
had   ev^r  been  admitted  into  holy  orders   or  to  any 
degree  in  the  universities ;  all  schoolmasters  and  public 
and   private  teachers  of  children  ;    and  all  barristers, 
attorneys,  officers  of  the  inns  of  court,  and  other  persons 
engaged  in  the  execution  of  the  law.     The  penalty  for 
the  first  refusal  of  this  oath  was  that  of  praemunire,  but 
if,  after  three  months,  there  was  a  second  tender  and 
refusal,  the  offence  was  made  high  treason.     (3)  Every 
member  of  the  House  of  Commons  was  to  take  the 
oath  before  entering  upon  his  parliamentary  functions; 
but  it  was  not  to  be  tendered  to  the  temporal  peers,  in 
whom,  although  many  of  them  were  still  Catholics,  the 
queen  declared  her  full  confidence.^ 
Speech  of  Lord       This  severe  statute  excited  some  opposition  in  both 
on  agu.  Houses  of  Parliament.    In  the  Upper  House,  Lord  Mon- 

tagu delivered  a  speech  against  it  which  is  characterized 
by  great  liberality  and  tolerance,  virtues  which  in  that 
age  were  rarely  advocated  by  any  party,  except 
when  itself  the  object  of  persecution.     '  Tliis  law/  said 

*  5  Kliz.  c.  I. 
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Lord   Montagu,   'is  not   necessary;  forasmuch   as   the 
Catholics  of  this  realm  disturb  not,  nor  hinder  the  public 
affairs  of   the   realm,   neither    spiritual    nor  temporal. 
They  dispute  not,  they  preach  not,  they  disobey  not  the 
queen ;  they  cause  no  trouble  nor  tumults  among  the 
people ;  so  that  no  man  can  say  that  thereby  the  realm 
doth  receive  any  hurt  or  damage  by  them.     They  have 
brought  into  the  realm   no  novelties   in   doctrine  and 
religion.     This  being  true  and  evident,  as  it  is  indeed, 
there  is  no  necessity  why  any  new  law  should  be  made 
against  them.     .     .     .     I    do   entreat,*    he  continued, 
'  whether  it  be  just  to  make  this  penal  statute  to  force 
the  subjects  of  this  realm  to  receive  and  believe  the 
religion  of  Protestants  on  pain  of  death.     This  I  say  to 
be  a  thing  most  unjust ;  for  that  it  is  repugnant  to  the 
natural   liberty  of   men's  understanding.      For   under- 
standing may  be  persuaded  but  not  forced.'     He  con- 
cluded  by   pointing   out    the    danger    of    driving    the 
Catholics  to  forcible  resistance :    '  It  is  an  easy  thing  to 
understand  that  a  thing  so  unjust,  and  so  contrary  to  all 
reason  and  liberty  of  man,  cannot  be  put  in  execution 
but  with  great  incommodity  and  difficulty.    .    .    .     To 
be  still,  or  dissemble,  may  be  borne  and  suffered  for  a 
time — to  keep  his  reckoning  with  God  alone  ;  but  to  be 
compelled  to  lie  and  to  swear,  or  else  to  die  therefor, 
are  things  that   no  man  ought  to  suffer  and  endure. 
And  it  is  to  be  feared,  rather  than  to  die,  they  will  seek 
how  to  defend  themselves  ;  whereby  should  ensue  the 
contrary  of  what  every  good  prince  and  well-advised 
commonwealth  ought  to  seek  and  pretend,  that  is,  to 
keep  their  kingdom  and  government  in  peace.'  *     This 
reasoning  seems  to  have  produced  some  effect  upon  the 
Government,  although  it  did  not  prevent  the  passing  of 
the  statute.     Archbishop  Parker  privately  instructed  the 
bishops  to  use  great  caution  in  tendering  the  oath  of 


'  Strype,  cited  in  Hallam,  Const.  Hist.  i.  ii6. 
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supremacy  under  the  Act,   and   never   to   do  so  the 
second  time,  on  which  the  penalty  of  treason   might 
attach,  without  his  previous  authorization.     Some  time 
afterwards,  however.  Home,  Bishop  of  Winchester,  in- 
discreetly giving  vent  to  his  indignation  against  Bonner, 
the   deprived   Bishop   of    London,   who   was   specially 
obnoxious  on  account  of  the  prominent  part  taken  by 
him  in  the  Marian  persecution,  indicted  him  for  refusing 
to  take  the  oath  of  supremacy.     On  his  trial,  Bonner 
pleaded  that  Home  was  not  a  lawful  bishop,  and  there- 
fore had  no  authority  to  tender  the  oath.     The  prosecu- 
tion was  now  dropped  ;  Bonner  was  suffered  to  return  to 
his  prison  in  the  Marshalsea,  where  he  had  been  con- 
A^f  ®^^P'^      fined  since  the  accession  of  the  queen ;  and  as  soon  as  Par- 
liament re-assembled,  an  Act  was  passed  declaring  the 
consecration  of  the  archbishops  and  bishops,  as  practised 
since  the  queen's  accession,  *  good,  lawful,  and  perfect*  * 
The  Roman  Eight  years   elapsed   before   further   legislation  was 

pected  of  dis-      directed  against  the  Roman  Catholics  ;  but  in  the  mean- 
loyalty,  time  several  circumstances  had  occurred,  which  rendered 

them  specially  obnoxious  to  the  Government,  not  merely 
as  being  opponents  of  the  established  religion,  but  as 
tainted  with  disloyalty  to  the  queen.  At  first  the 
catholics  generally  had  attended  church,  and  yielded  an 
apparent  conformity  to  the  English  service ;  but  in 
1563,  the  Council  of  Trent,  in  its  last  session,  pro- 
nounced a  condemnation  of  such  occasional  conformity. 
This  censure. was  industriously  circulated  throughout 
England  by  William  Allen  ^  and  other  priests,  who  now 


^  8  Eliz.  c  I.  The  only  irr^;ularity  in  the  consecration  of  the  bishop! 
had  consisted  in  the  use  of  the  ordinal  of  Edward  VI.  before  it  had  bees 
legally  re-established.  As  the  Roman  Catholic  ordinal  had  been  abolbiied 
and  that  of  Edward  VI.  was  not  yet  re-established,  there  existed  at  the  tine 
no  form  of  consecration  prescribed  by  law. 

-  Allen  had  been  principal  of  St.  Mary  Hall,  Oxford,  in  Marj-'s  rcigB. 
and  had  gone  into  exile  on  the  re-establisnment  of  the  reformed  faith.  H« 
founded  a  seminary  at  Douay,  where  Catholics  of  the  best  English  familio 
were  sent  to  be  educated,  and  whence  a  constant  succession  of  priest spa^ 
into  England,  not  only  to  look  after  the  spiritual  welfare  of  the  KomaBisUi 
but  to  intrigue  against  the  Government.   Allen  was  made  a  cardinal  in  15$7> 
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ventured  to  return  from  the  voluntary  banishment  into 
which  they  had  gone  on  the  death  of  Queen  Mary.  The 
Romanists,  in  consequence,  began  to  decline  attendance 
at  church;  and  many  withdrew  abroad,  where  they 
formed  centres  of  disaffection,  in  which  plots  were  con- 
stantly being  hatched  against  Queen  Elizabeth. 

The  relations  of  Elizabeth  towards  her  Catholic  sub-  Elizabeth's 
jects  were  also  materially  affected  by  the  peculiar  cha-  ^^^  Ltely 
racter  of  her  title  to  the  throne,  and  the  uncertainty  in  parliamentary, 
which  the  succession  was  involved, — an  uncertainty  which 
was  increased  by  her  repeated  refusals  to  marry,  or  to 
agree  to  a  parliamentary  appointment  of  a  successor.  The 
queen's  title  to  the  throne  depended  absolutely  on  an  Act 
of  Parliament  (35  Hen.  VIII.  c.  i),  by  which  the  crown 
had  been  settled  upon  her.     She  had  also  been  nomi- 
nated in  the  succession,  after  her  sister  Mary,  by  her 
father's  will,  and  her  title  had  been  ratified  by  the  Act 
passed  immediately  after  her  accession   (i   Eliz.  c.  3). 
Her  right  to  the  crown  was  therefore  based  upon  the 
best  of  all  titles,  the  will  of  the  people  expressed  by 
their   representatives   in  Parliament.     But   the   natural   The  Catholics 
prejudice  of  most  of  the  Roman  Catholics  in  favour  of  a  dlu^cUdms  of 
monarch  of  their  own  religion,  coupled  with  the  prefer-  ^^^ry  Queen  of 
ence  felt  by  many  for  a  hereditary  over  a  parliamentary 
title,  led  them  to  regard  the  Queen   of  Scots,  grand- 
daughter of  Henry  VIII.'s  elder  sister  Margaret,  as  having 
a  prior  right  to  the  throne  during  Elizabeth's  life,  and 
in  any   case  as  its  presumptive  heir  after  her  decease. 
Under  the  provisions  of  Henry's  will — executed  under  Title  of  the 
parliamentary  authority — the   succession   in  remainder  ^^^  °^  ^"^" 
was  vested  in  the  House  of  Suffolk  to  the  postpone- 
ment,  if  not  exclusion,  of  the  Scottish  line.     But  the  Harsh  treat- 
harsh    and    unjust   condemnation    of    Lady   Catherine  Jje^J  of  ^ady 
Grey's  private  marriage  with  the  Earl  of  Hertford,  which 

wrote  an  admonition  in  favour  of  the  projected  Spanish  Armada,  and  was 
rewarded  by  Philip  II.  with  the  Arcnbishopric  of  Mechlin.  He  died  in 
1594.      Lingard,  Hist.  Eng.  viiL  140,  442. 
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Elizabeth's  jealous  humour  procured  to  be  pronounced 
early  in  her  reign,  cast  a  doubt  upon  the  legitimacy  of 
the  Protestant  line  of  Suffolk,  and  thus  strengthened 
the  hopes  of  the  Catholic  adherents  of  Mary  of  Scotland. 
Treason  of  So  early  as  1563,  Edmund  and  Arthur  Pole,  nephews  of 

ArSur  Pole^       the  latc  cardinal,  were  tried  and  convicted  of  high  treason 

on  a  charge  of  designing  to  set  the  Queen  of  Scots  on 

the  throne  and  to  re-establish  Romanism  in  England. 

Effect  of  Mary's  In  1567,  Mary,  having  been  driven  from  her  throne,  in  a 

E^land.^  great  measure  owing  to  the   intrigues  of   Elizabeth's 

ministers  with  the  Scottish  malecontents,  escaped  into 
England,  only  to  endure  a  long  imprisonment  ending  in 
a  violent  death.  Her  presence  on  English  soil  revived 
the  hopes  of  the  Romanists.  Plots  were  formed  for  her 
liberation,  for  the  invasion  of  England  by  Spain,  and 
for  the  re-establishment  of  the  Romish  religion.  In 
Rebellion  of  the  1569  the  Duke  of  Norfolk,  the  greatest  and  richest 
Norfolk  •  subject  in  England,  was  concerned  in  an  extensive  con- 

spiracy, involving  the  deposition  of  the  queen,  his  own 
marriage  with  Mary  of  Scotland,  and  the  invasion  of 
the  kingdom  by  the  Duke  of  Alva.^  Later  in  the  same 
and  of  the  Earls  year  the  Earls  of  Northumberland  and  Westmoreland 
land  and  West-  ^^^^  up  arms  in  the  north,  with  the  design  of  restorii^ 
moreland,  1569.  the  old  religion ;  and  at  the  beginning  of  1570,  Pq)C 
Bull  of  Pius  V.  Pius  v.,  who  had  secretly  instigated  this  insurrection, 
A.D.  1570.  published  his  celebrated  bull,  excommunicating  and  de- 

posing Elizabeth,  and  absolving  all  her  subjects  from 
their  oaths  of  fidelity  and  allegiance. 

'  The  bull  of  Pius  V.,'  observes  Hallam,  '  far  more  in- 
jurious in  its  consequences  to  those  it  was  designed  to 
serve  than  to  Elizabeth,  forms  a  leading  epoch  in  the 
history  of  our  English  Catholics.  It  rested  upon  a 
principle  never  universally  acknowledged,  and  r^anic<l 
with  much  jealousy  by  temporal  governments,  yet  main- 
tained in  all  countries  by  many  whose  zeal  and  ability 

'  Su/trdf  p.  360. 
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rendered  them  formidable — the  right  vested  in  the 
supreme  pontiff  to  depose  kings  for  heinous  crimes 
against  the  church.  One  Felton  affixed  this  bull  to  the 
gates  of  the  Bishop  of  London's  palace,  and  suffered 
death  for  the  offence.  So  audacious  a  manifestation  of 
disloyalty  was  imputed  with  little  justice  to  the  Catholics 
at  lai^e,  but  might  more  reasonably  lie  at  the  door  of  those 
active  instruments  of  Rome,  the  English  refugee  priests 
and  Jesuits  dispersed  over  Flanders,  and  lately  established 
at  Douay,  who  were  continually  passing  into  the  king- 
dom, not  only  to  keep  alive  the  precarious  faith  of  the 
laity,  but,  as  was  generally  surmised,  to  excite  them 
against  their  sovereign.'  1 

As  soon  as  Parliament  met,  in  April,  1571,  two  statutes  Actsof  1571- 
were  passed  in  reply  to  the  Pope's  bull,  and  as  a  precau- 
tion against  fresh  attempts  on  the  part  of  Mary's  parti- 
sans.    By  the  first  of  these,  (i)  It  was  made  high  treason 
to  affirm  that  the  queen  was  a  heretic,  schismatic,  tyrant, 
infidel,  or  usurper  of  the  crown  ;  *  or  that  the  common 
law,  until  altered  by  Parliament,  ought  not  to  bind  the 
right  of  the  Crown,  or  that  the  queen,  with  the  authority 
of  Parliament,  was  not  able  to  make  laws  limiting  and 
binding  the   Crown  and  the  descent,  inheritance,  and 
government  thereof.      (2)  And  it  was  further  declared 
to  be  an  offence,  punishable  by  imprisonment  and  for- 
feiture of  goods,  and  on  repetition  by  a  praemunire,  for 
any  one  during  the  queen's  life,  and  before  the  same  had 
been  established  by  Parliament,  to  affirm,  print,  or  write 
that  any  one  particular  person  was  or  ought  to  be  heir 
or  successor  of  the  queen,  except  the  natural  issue  of  her 
lx)dy.2    The  second  Act  refers  specially  to  the  Pope's 
recent  bull,  and  recites  that  by  colour  thereof  *  wicked 
persons,  in  parts  of  the  realm  where  the  people,  for  want 
of  good  instruction,  are  weak,  simple,  and  ignorant,  have 
so  far  wrought,  that  sundry  simple  and  ignorant  persons 

*  Const  Hist.  i.  137.  *  13  Eliz.  c  i  ;  Supra^  p.  204. 
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have  been  reconciled  to  the  usurped  authority  of  Rome, 
and  to  take  absolution,  whereby  have  grown  great  dis- 
obedience and  boldness,  not  only  to  withdraw  from  all 
divine  service,  but  thinking  themselves  discharged  from 
all  allegiance  to  the  queen,  wicked  and '  unnatural  re- 
bellion hath  ensued/      It  was   therefore   enacted :    (i) 
That   any  person  publishing  any  bull  from   Rome,  or 
absolving  and  reconciling  any  one  to  the  Romish  Church, 
or  being  so  reconciled,  should  incur  the  penalties  of  high 
treason.     (2)  Aiders  and  comforters  after  the  fact  were 
to  incur  praemunire;  and  any  person  to  whom  absolution 
should   be  offered,  and  who  should  not  disclose  such 
within  six  weeks  to  some  member  of  the  Privy  Coundl, 
was  to  be  held  guilty  of  misprision  of  treason.    (3)  Prae- 
munire was  also  imposed  upon  such  as  brought  into  the 
realm  *  things  called  Agnus  Dei,  or  any  pictures,  crosses^ 
beads,  or  such-like  superstitious  things,  hallowed  and 
consecrated,  as  it  is  termed,  by  the  Bishop  of  Rome.*  ^ 
Jesuits  and  mis-       During  an  interval  of  ten  years  no  further  statute  was 
S^En^Um^^     passed  against  the  Catholics,  but  the  existing  laws  wot 

enforced  by  the  Government  in  all  their  severity.  Perse- 
cution, however,  served  only  to  excite  fresh  manifestations 
of  zeal.  Missionary  priests  were  poured  into  the  king- 
dom from  Douay  and  Rome;  and  in  1580,  a  mission  of 
the  recently-founded  order  of  Jesuits,  under  the  leader- 
ship of  Robert  Parsons  and  Edmund  Campian,  u'as 
despatched  by  Pope  Gregory  XIII.  to  bring  about  the 
re-conversion  of  England.  The  Government  was 
seriously  alarmed.  A  proclamation  was  issued  d^ 
nouncing  as  aiders  and  abettors  of  treason  all  irf» 
should  harbour  or  conceal  any  Jesuit  or  seminarist  is 
the  kingdom,  and  as  soon  as  Parliament  met  a  scvert 
Act  of  1580-1.     Act  was  passed  *to  retain  the  queens  majesty's  subject! 

in  their  due  obedience.*     By  this  statute  :  (i)  The  forffltf 
provisions  making  it  high  treason  to  reconcile  any  of  htf 

*  13  Eliz.  c.  2. 
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majesty's  subjects,  or  to  be  reconciled  to  the  Church  of 
Rome,  were  re-enacted.  (2)  The  celebration  of  the  mass 
was  made  punishable  with  a  fine  of  200  marks  and  a 
year's  imprisonment ;  hearing  mass,  with  a  fine  of  100 
marks  and  imprisonment  for  a  like  period.  (3)  All 
persons  above  sixteen  absenting  themselves  from  church, 
unless  they  should  hear  the  established  service  at  home, 
were  to  forfeit  20/.  a  month,  or,  in  default  of  payment 
within  three  months  after  judgment,  to  be  imprisoned 
until  they  should  conform.  (4)  All  schoolmasters  were 
to  be  licensed  by  the  ordinary,  or  suffer  a  year's  im- 
prisonment ;  and  persons  employing  them  unlicensed, 
were  to  forfeit  10/.  a  month.^ 

Shortly  afterwards,  the  Jesuit  Campian  and  several  The  Jesuit 
seminary  priests  from  Flanders,  after  having  eluded  the  ^**°' 
vigilance  of  the  Government  for  some  time,  were  seized 
and  imprisoned  in  the  Tower.  Under  the  pain  of  the 
rack,*  Campian  revealed  the  names  of  several  Catholics 
who  had  sheltered  him,  who  were  fined  and  imprisoned 
for  the  offence.     Failing  to  give  satisfactory  answers  as 

^  23  £li2.,  CI.  By  a  subsequent  Act  (29  Eliz.  c.  6)  the  queen  was 
empowered  for  default  of  payments  of  the  fine,  to  seize  two-thirds  of  the 
Ind  and  all  the  goods  of  the  delinquents. 

'  *The  common  law  of  England  has  always  abhorred  the  accursed 

ttysteries  of  a  prison-house,  and  neither  admits  of  torture  to  extort  confes- 

SOD,  nor  of  any  penal  iniiiction  not  warranted  by  a  judicial  sentence.    But 

^  law,  though  still  sacred  in  the  courts  of  justice,  was  set  aside  by  the 

^livy  Coundi  under  the  Tudor  line.     The  rack  seldom  stood  idle  in  the 

ToweHor  all  the  latter  part  of  Elizabeth's  reign.'    llallam,  Const.    Hist. 

i<  148.    For  a  description  of  the  different  kinds  of  torture,  — the  rack,  the 

*«caTcngci^s  daughter,*  the  iron  gauntlets,   and    the   *  little  ease,*— see 

J^ngard,  viii  428,  note  (G.)     Sir  Edward  Coke  (3  Inst.  p.  35)  says  the 

"•dt  in  the  Tower  was  introduced  by  the  Duke  of  Exeter  under  Henry  VL 

•^ence  it  obtained  the  name  of  *  the  Duke  of  Exeter's  daughter.  *     He  adds 

'Nereis  no  law  to  warrant  tortures  in  this  land,  nor  can  they  be  justified  by 

**y  prescription  being  so  lately  brought  in.'     Under  James  I.  the  torture 

**  employed  in  the  case  of  the  Gunpowder  Plot  conspirators,  and  on  other 

**cuions;  but  on  the  trial  of  Felton  {Jlcmp,  Car.  I.)  for  the  assassination 

rfthe  Duke  of  Buckingham,  when  it  was  proposed  in  the  Privy  Council  to 

P|tt  the  accused  to  the  rack  in  order  to  discover  his  accomplices,  the  judges 

v^^  consulted)  declared  unanimously  that  no  such  proceeding  was  alluw- 

^\  by  the  law.     They  equally  refused,  as  beilig  ultra  vires^  to  add  some 

^ditional  punishment,  at  the  king's  request,  to  that  which  the  law  had 

.Gained  for  murder.     3  State  Tr.,  367,  371.     Mr.  Jardine,  in  his  *  Read- 

^  on  the  use  of  Torture '  says  '  the  La^t  trace  of  torture  in  England,  of 

^bich  I  can  find  any  trace,  occurred  in  the  year  1640.' 
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to  the  Pope's  deposing  power,  he  was  tried  and  con- 
demned for  high  treason  and  executed  with  two  other 
priests. 

Driven  to  desperation  by  the  severity  of  the  persecu- 
tion,  some    of    the    more   reckless   spirits   among  the 
Catholics  now  began  to  form  plots  for  the  assassination 
of  the  queen,  as  a  means  to  the  elevation  of  Mary  of 
Scotland    to    the    throne.      In    September,    1584,  one 
Creighton,  a  Scottish  Jesuit,  was  captured  at  sea,  bear- 
ing about  him  the  heads  of  a  plan  for  a  Spanish  invasion 
and  the  deposition  or  death  of  the  queen.     When  Parlia- 
ment met  in  November,  its  first  Act  was  one  *for  the 
security  of  the  queen's  most  royal  person  and  the  con- 
tinuance of  the  realm  in  peace.'     This  statute  l^alized  a 
voluntary  association  which  had  been  formed  shortly 
before,  the  members  of  which  had  sworn  to  protect  the 
queen  from  assassination  or  to  avenge  her  death.    It 
also  enacted  that  if  any  invasion    or  rebellion  should 
be  made  by  or  for  any  person  pretending  title  to  the 
crown  after  the  queen's  decease,  or  if  anything  be  com- 
passed or  imagined  tending  to  the  hurt  of  her  person, 
with  the  privity  of  any  such  person,  a  number  of  peers, 
privy  councillors,  and  judges,  to  be  commissioned  by 
the  queen,  should  examine  and  give  judgment  on  such 
offences  and  all  circumstances   relating    thereto.     AH 
persons  who  should  authorize  such  an  attempt,  or  ^ 
whose  behalf  the  same  should  be  made,  were  declared  to 
be  incapable  of  ever  inheriting  the  throne.^ 

It  was  under  the  provisions  of  this  statute  that  Mary 
Queen  of  Scots  was  tried  and  found  guilty,  in  1586,  of 
having  been  privy  to  Babington's  conspiracy  to  kill  the 
queen,  and  of  having  herself  *  compassed  and  im^ined 
within  this  realm  of  England  divers  matters  tending  to 
the  hurt,  death,  and  destruction  of  the  royal  person  of 
our  sovereign  lady  the  queen.'  * 


*  27  Eliz.  c   I. 

-  For  some  just  remarks  on  the  trial  and  execution  of  Maiy  of  Scotlioi 
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The  second  Act  of  the  Parliament  of  1 585  was  directed  j^^^jjjjf^^"^^  ^^^ 
against  'Jesuits,  seminary  priests,  and  other  such-like 
disobedient  persons.*  (i)  All  Jesuits,  seminary  and 
other  Catholic  priests,  whether  ordained  within  or  with- 
out the  kingdom,  were  commanded  to  quit  the  realm 
within  forty  days,  under  the  penalty  of  high  treason  ;  to 
aid  or  receive  them  was  made  felony  ;  and  any  person 
knowing  a  priest  to  be  within  the  kingdom  and  not  dis- 
closing the  fact  to  a  magistrate,  was  to  be  fined  and 
imprisoned  at  the  queen's  pleasure.  (2)  All  students  in 
the  Catholic  seminaries  who  should  not  return  within  six 
months  after  proclamation  to  that  effect,  and  within  two 
days  afterwards  take  the  oath  of  supremacy,  should  be 
punished  as  traitors  ;  persons  sending  children  abroad 
without  licence  were  to  forfeit  100/.  for  each  offence,  and  ' 
to  incur  a  praemunire  if  they  sent  money  to  any  already 
at  a  seminary  :  the  children  so  sent  were  disabled  from 
inheriting  any  property  from  the  sender.^ 

So  drastic  a  law  as  this  would  seem  to  have  rendered 
any  further  penal  legislation  against  the  Catholics  un- 
necessary.     The  executipix  of  Mary  of  Scotland  on  the  Execution  of 
8th  of  Feb.   1586-7  relieved  the  queen  from  the  only  sco^' 1587°° 
dangerous  pretender  to  the   throne,  and  deprived  the 
Catholics  of  their  last  hope.     The  patriotism  and  loyalty  SpanishAnnada, 
displayed  by  them  during  the  agonizing  crisis  of  the  ^'^'  ^^ 
Armada  would  have  been  fitly  acknowledged  by  some 
remission   of  penalties.      But   far  from  being  relaxed,  Act  of  1593. 
the  persecution  became  more  rigorous ;  ^  and  yet  one 
more  statute  was  passed  against  '  popish  recusants,'  as 
persons   convicted   for  non-attendance  at  church  were 
now  denominated,  restraining  them  to  particular  places 
of    residence,    from   which   they  were    not    to    travel 

sbowing  that  'if  not  capable  of  complete  vindication  it  has  at  least  encoun- 
tered  a  disproportioned  censure,'  see  Hallam,  Const.  Hist.  i.  158-162. 

»  27  Eliz.  c  2. 

'  The  Catholic  martyrs  under  Elizabeth  have  been  reckoned  at  from  191 
to  204.  Hallam,  Const  Hist,  i  163.  Of  these  no  suffered  death 
between  1588  and  1603.     Lingard,  viii.  295. 
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more  than  five  miles ;  and  providing  that  if  they  had 
not  goods  enough  to  pay  the  monthly  fine  of  2qL  to 
which  they  were  subject,  they  should  abjure  the  realm, 
or  suffer  as  felons.^ 

The  perils  with  which  the  throne  of  Elizabeth  was 
constantly  menaced  by  the  perpetual  conspiracy  of 
Rome  and  Spain  against  her  during  the  greater  part  of 
her  reig^,  and  the  imputation  of  disloyalty  necessarily 
attaching  to  all  strict  Catholics  after  the  promulgatioa 
of  the  Pope's  deposing  bull,  afforded  some  justificatioa 
for  the  harsh  persecution  to  which  they  were  subjected. 
PenecDtUm  For  the  simultaneous  persecution  of  the  Protestant 

2j^!*®^j^^      Nonconformists  no  such  extenuation  can  be  pleaded. 

'  The  Puritans/  remarks  Macaulay,  *  even  in  the  dqiAs 
*  of  the  prisons  to  which  Elizabeth  had  sent  them,  prayed, 
and  with  no  simulated  fervour,  that  she  might  be  kept 
from  the  dagger  of  the  assassin,  that  rebellion  mi^t  be 
put  down  under  her  feet,  and  that  her  arms  might  be 
victorious  by  sea  and  land.  One  of  the  most  stubborn 
of  the  stubborn  sect,  immediately  after  his  hand  had 
been  lopped  oflT  for  an  oflTence  into  which  he  had  been 
hurried  by  his  intemperate  zeal,  waved  his  hat  with  the 
hand  which  was  still  left  him,  and  shouted,  "  God  save 
the  queen  !  "  ' « 

The  reformed  Anglican  Church,  as  professedly  *  keep- 
ing the  mean  between  the  two  extremes,'  had  from  the 
first  been  distasteful  to  a  large  body  of  the  more  zealous 
Protestants,  who  were  eager  to  discard  all  rites  and 
ceremonies    savouring    in    any   degree  of  the  Romish 

*  35  Eliz.  c.  2. 

^  Hist.  £ng.  i.  48.  The  person  referred  to  was  Thomas  Stobbc^  s 
lawyer,  and  brother-in-law  of  Cartwright  the  leader  of  the  PuritaoSi  h 
i579>  ^^  queen,  much  to  the  alarm  of  her  Protestant  subjects,  cflttni 
into  negotiations  for  a  marriage  with  the  Duke  of  Alen^OD  (aitennrfi 
Duke  of  Anjou).  Stubbe  ventured  to  remonstrate  in  a  pamphlet  eMidii 
the  '  Discovery  of  a  Gaping  Gulph  in  which  England  willbe  swaUowellp 
by  the  French  Marriage.'  For  this  pamphlet  which,  'irerj  ^  fioa  boiff 
a  virulent  libel,  is  written  in  a  sensible  manner  and  with  mfeywd  luyJy 
and  affection  towards  the  queen/  he  suffered  the  mntilatioa  lutaJatmA  m 
the  text. 
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system   of  worship.      During  the    Marian  persecution 
many  of  these  men   sought   refuge    in    Germany  and 
Switzerland,  where  they  imbibed  Calvinistic  doctrines 
and  grew  accustomed  to  a  simple  form  of  divine  service 
and  a  democratic  system  of  church  government     Re- 
turning to  England  on  the  accession  of  Elizabeth,  these 
exiles  were  dissatisfied  at  finding  that  far  from  proceed- 
ing in  the  path  of  reform,  the  queen  and  her  ministers 
were  inclined  somewhat  to  recede  even  from  the  point 
which  had  been  attained  under  Edward  VI.*     In  se- 
ceding from  the  Roman  Catholic  Church  the  founders 
of  the  reformed  faith  had  by  no   means    intended  to 
abolish  the  binding  nature  of  authority  in  matters  of 
religion,  but  merely  to  substitute  one  kind  of  authority 
for  another.     But  the  very  act  of  secession  was  in  its 
essence  an  assertion,  however  unintentional,  of  the  right 
of  private  judgment.  Having  emancipated  themselves  by 
a  great  mental  effort  from  the  despotism  of  a  church 
*  strong  in  immemorial  antiquity  and  catholic  consent,' 
the  more  ardent  reformers  were  indignant  at  the  attempt 
made  to  bind  them  anew  by  the  authority  of  a  church 
sprung  from  the  exercise  of  that  right  of  private  judg- 
ment which  it  now  sought  to  suppress. 

For  several  years  the  deviations  of  many  of  the  clergy 
ftom  the  uniformity  prescribed  by  statute  were  connived 
at  by  the  bishops,  several  of  whom  sympathized  with 
ftc  Puritan  party.  But  in  1565  the  queen  determined 
to  put  a  stop  to  these  irregularities.  At  her  instigation 
Ardibishop  Parker  published  a  book  of  'Advertisements' 


'The  retention  of  vestments,  instrumental  music,  and  other  features  of  the 

Bcient  church  ceremonial,  though  defensible  on  the  grounds  of  decency  and 

^%  and  as  tending  to  conciliate  the  very  large  Romish  party  existing  in 

e  kingdom,  was  due  in  a  large  measure  to  the  strong  personal  predilection 

the  qaeen.    She  manifested  a  strong  leaning  towards  the  forms  of  worship 

i  even  to  some  of  the  doctrines  of  the  Romish  Church,  and  resolutely 

•osed  the  marriage  of  the  clergy.     Although  the  marriage  of  bishops  and 

sts  was   connived  at,  the  queen  would  never  consent  to  repeal  the 

ite  of  Mary  against  it.     Until  the  first  year  of  James  I.  wnen  this 

te  was  explicitly  abrogated,  the  offspring  of  clerical  marriages  were,  in 

ye  of  the  law,  illegitimate.     Hallam,  Const  Hist.  i.  173. 
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to  the  clergy,  containing  strict  regulations  for  their  dis- 
cipline.    Shortly  afterwards,  Sampson,  Dean  of  Christ- 
church,   and    Humphrey,  Regius  Professor  of  Divinity 
and  President  of  Magdalen  College,  Oxford,  two  of  the 
most  eminent  Nonconformists,  were   deprived  of  their 
preferments  ;    and   thirty-seven   of  the  London  cleigy 
refusing  to  comply  with  the  legal  ceremonies,  were  sus- 
pended from  their  ministry  and   threatened   with  the 
punishment  of  deprivation.     Abandoning  the  churches, 
the  lay  Puritans  in  London  now  began  to  form  separate 
conventicles.      In  June,   1567,  a  congregation  of  more 
than  one  hundred  were  seized  at  Plumbers'  Hall,  and 
about  thirty  of  them  subjected   to  a  year's  imprison- 
ment for  their  contumacy.^     This  was  the  first  instance 
of  actual  punishment  inflicted  on  Protestant  dissenters. 
Hitherto  the  Puritans  had  restricted  their  opposition 
to  the  retention  of  what  they  deemed  superstitious  cere- 
monies in  the  church  services  ;  but  about  the  year  1570^ 
attacks  began  to  be  made  on  the  Episcopal  system  of 
church  government     The  principal  leader  in  this  new 
movement   was   Thomas    Cartwright,    Lady   Maigaret 
Professor  of  Divinity  at  Cambridge,  and  the  reputed 
author  of  an  '  Admonition  to  the  Parliament,*  published 
in   1572,    which  demanded  in  bold  and   contemptuous 
language   a   reform   of  the  various   abuses  alleged  to 
exist   in   the   Established   Church.     The  Puritans  had 
many    friends    in    the    House    of    Commons,   in   the 
queen's  council,  and  among  the  bishops.     From  time 
to   time   bills   were  introduced   for  abolishing  various 
ecclesiastical  rites  and  ceremonies,  and  even  for  abrogat- 
ing some  of  the  thirty-nine  articles,  but,  mainly  through 
the  determined  opposition  of  the  queen,  they  were  invt- 
riably  withdrawn.     Archbishop  Grindal,  who  succeeded 
Parker  in  February,  1575-6,  was  inclined  to  the  view 
of  the  Puritans,  and  for  refusing  to  comply  with  the 
command  to  suppress  certain  meetings  of  the  more  pn> 

*  Lingard,  viii  73. 
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cise  clergy  for  prayer  and  exposition  of  scripture,  termed  press  the  •  pro- 
*  prophesyings/  was  sequestered   from  his  sec  for  five 
years,  and  only  escaped  deprivation  by  his  death    in 
1583.      Whitgift,  his  successor  in  the  primacy,  was  a  Archbishop 
strenuous  opponent  of  the  Puritans.     Under  the  provi-        ^^  ' 
sion  of  the  Act  of  Supremacy  of  1559,  authorizing  the 
queen  to  execute  her  ecclesiastical  jurisdiction  by  com- 
missioners appointed  under  the  great  seal,  several  tem- 
porary commissions   had  been    successively  appointed, 
mainly  with   a    view   to    the   coercion   of  the   Roman 
Catholics.     In   1583  the  High  Commission  Court  was  HighCommU- 
pcrmanently  established  with  such  extensive  and  for-  ^^abli&hcd, 
midable  powers  as  to  render  it  a  very  near  approach  to  ^5^3- 
the  Spanish    Inquisition.      Of  the   forty- four  commis- 
sioners who  composed  this  tribunal,  twelve  were  pre- 
lates ;  and  three,  of  whom  one  must  be  a  bishop,  formed 
a  quorum.     They  were  directed  to  inquire  generally,  as 
well  by  the  oaths  of  twelve  good  and  lawful  men,  as  by 
witnesses,  and  all  other  means  they  could  devise,  of  all 
matters  affecting  religion,  such  as  heretical  and  schis- 
matic opinions,  absence  from  church,  seditious  books, 
slanderous  words  and  sayings,  incests,  adulteries,  and 
other  immoralities  ;  to  examine  all  suspected  persons  on 
their  oaths  ;  to  tender  the  oath  of  supremacy  according 
to  the  Act  of  Parliament,  and  to  punish  all  who  should 
refuse  to  appear  or  to  obey  their  orders,  by  excommu- 
nication, fine  and  imprisonment^    Under  these  extensive 
powers,  such  of  the  clergy  as  were  suspected  of  Puritanic 
tendencies,  were  summoned  to  take  the  famous  oath  ex 
officio.     This  was  a  technical  name  for  a  series  of  eccle- 
siastical interrogatories  founded  on  the  canon  law,  but 
otterly  opposed  to  the  maxims  of  the  law  of  England, 
and  which   Lord  Burleigh,  who    strongly   disapproved 
of  the  proceeding,  described  as  *so  curiously  penned, 
so  full  of  branches  and  circumstances,  as  he  thought  tlie 

'  Neal,  Hist.  Puritans,  274 ;  Slrype,  Annals,  iil  180. 
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inquisitors  of  Spain  used  not  so  many  questions  to  com- 
prehend and  to  trap  their  preys.' ^ 

Instead  of  producing  conformity,  the  rigorous  proceed- 
ings of  the  High  Commission  Court  only  served  to 
exasperate  the  sectaries  still  more  against  the  hierarchy. 
Declamatory  and  scurrilous  pamphlets  directed  against 
the  bishops,  of  which  the  most  notable  was  a  series  pub- 
lished under  the  pseudonym  of  Martin  Mar-Prelate, 
rapidly  issued  from  the  press,  and  obtained  a  wide 
popularity. 

An   Act  had  been  passed  in    1581,  levelled  at  the 
writings  of  the  seminary  priests,  by  which  it  was  made  a 
capital  felony '  to  write,  print,  or  set  forth  any  manner  of 
book,  rhyme,  ballad,  letter  or  writing,  containing  any 
false   or    seditious   matter   to    the   defamation   of  the 
queen  s  majesty,  or  the  encouraging  of  insurrection  or 
rebellion  within  the  realm.**     By  a  strained  construc- 
tion  of  the  judges  it   was   held   that  the  puritanical 
'libels,*  as  they  were  termed,  tending  to  subvert  the 
constitution    of   the    church    and    the    supremacy   of 
the     queen,    were    seditious,    and     punishable    under 
the   Act.     Of   the    most    conspicuous    victims,    Udal, 
a  Puritan  minister,  was  convicted  for  an  alleged  libel 
on  the  bishops  in  1591  and  sentenced  to  death.    The 
extreme  penalty  was  remitted,  on  the  intercession  of 
Whitgift,  but  the  prisoner  soon  died  from  the  severity 
of  his  confinement     In  1593,  Henry  Barrow,  a  lawyer. 
and    John    Greenwood,    a   clergyman,   were   convicted 
and  executed  for  writing  '  sundry  seditious  books  tend- 
ing to  the  slander  of  the  queen  and  state ; '   and  the 
same  year,  Henry  Penry,   a  young  Welsh  clergyman 
who  was  strongly  suspected  of  being  one  of  the  authois 
of  the  Martin  Mar-Prelate  tracts,  was  tried  for '  seditious 
words  and  rumours  against  the  queen.'     Although  the 
only  evidence  against  him  consisted  of  certain  uncon- 


Strype't  Whitgift,  157.        *  aj  EU*.  c  2. 
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nected  sentences  discovered  among  his  private  papers, 
and  which  had  never  been  communicated  to  any  other 
person,  he  was  found  guilty^  and  executed  with  great 
haste  and  cruelty.^ 

The  position  of  ecclesiastical  affairs  in  Scotland  was  Influ^ce  of 

^  ,_,.,_.  Scotch  ecdesias- 

at  once  an  encouragement  to  the  English  Puritans  to  ticai  affidn  on 
persevere  in  their  efforts  and  an  incentive  to  Elizabeth  England, 
and  her  councillors  to  enforce  strict  uniformity.  The 
Scottish  reformed  church,  as  established  in  1560,  though 
retaining  a  limited  form  of  episcopacy,  approached  very 
nearly  to  the  system  of  church  polity  advocated  by  the 
Puritans^  and  in  1 592  episcopacy  was  abolished  alto- 
gether. About  the  same  time  a  serious  attempt  was 
made,  under  the  leadership  of  Cartwright,  to  set  up  the 
Presbyterian  system  in  England.  Cartwright  and  nine  a.d.  1591. 
of  his  associates  were  summoned  before  the  High  Com- 
mission Court,  and,  refusing  to  answer  interrogatories 
under  the  oath  ex  officio^  were  committed  to  prison. 
In  the  Star  Chamber — z.  tribunal  possessing  more  ex- 
tended powers  of  punishment — they  still  persisted  in 
their  refusal  to  incriminate  themselves,  as  being  contrary 
to  the  law  of  the  land.  Although  it  was  contemplated 
at  one  time  to  send  them  into  perpetual  banishment,  more 
moderate  counsels  prevailed,  and  they  were  ultimately 
liberated  on  bail,  after  satisfying  the  court  on  the  question 
of  the  queen's  supremacy. 

The  favour  with  which  the  Puritans  were   regarded 
in  the  queen's  council,  and   especially  in  the  House 
of    Commons,    had    hitherto    prevented    any    special 
legislation    against    them.      But  in    1593,    Parliament  Act  of  1593 
was  induced  to  pass  an  Act  subjecting  Protestant  non-  Smt^onron^ 
conformists  to  penalties  similar  to  those  already  im-  formisu. 
posed  upon  Popish  recusants.     All  persons  above  the 
age    of    sixteen    denying*  or  impugning   the    queen's 
supremacy,  or    obstinately   refusing   to   come    to    the 


'  lingard,  viii.  304. 
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church  established  by  law,  or  attending  'any  asaem- 
blies,  conventicles,  or  meetings,  under  colour  or  pretenoe 
of  the  exercise  of  religion/  were  to  be  imprisoned  imtil 
they  should  openly  conform.  Failing  to  conform  withia 
three  months  they  were  to  abjure  the  realm,  and  for 
refusal  to  do  so,  or  for  returning  after  abjuration  witboot 
licence,  the  punishment  was,  to  suffer  death  as  a  fekn.^ 

The  persecuting  policy  adopted  by  Elizabeth  agaiast 
the  Puritans  had  most  important  political  results.  '  It 
found  them  a  sect ;  it  made  them  a  faction.  To  thdr 
hatred  of  the  Church  was  now  added  hatred  of  Ae 
Crown.  The  two  sentiments  were  intermingled;  and 
each  embittered  the  other.''  During  the  dosing  yens 
of  Elizabeth's  reign,  and  throughout  the  Stewart  period^ 
the  firmest  champions  of  constitutional  liberty  9fpauk 
the  arbitrary  exercise  of  royal  power  were  drawn  fioia 
the  Puritan  ranks.' 

The  ecclesiastical  despotism  of  Elizabedi  wa%  M 
least,  a  legal  despotism,  based  on  the  extraordlnaiy 
powers  which  Parliament  in  its  wisdom  had  seen  fit  to 
confer  upon  the  Crown.  Religious  liberty  indeed  was  as 
yet  totally  unrecognized  by  the  constitution,  either  in 
theory  or  in  practice:*  for  the  Church  was  still  re- 
garded as  the  whole    nation    in    its   religious  aqwd; 


*  35  KHz.  CI,    *  An  Act  to  retain  the  Queen's  majesty's  subjects  intkeir 
due  obedience.* 

3  Macaulay,  Hist.  Eng.  i.  47. 

'  *The  slavish  Parliament  of  Henry  VITI.  grew  into  the  mi 


Parliament  of  Queen  Elizabeth,  the  mutinous  Parliament  of  James  L, 
the  rebellious  Parliament  of  Charles  I.  Tlie  steps  were  many,  bvt  ikf 
energy  was  one— the  growth  of  the  English  middle-class  using  tt^t  woni  il 
its  most  inclusive  sense,  and  its  animation  under  the  influence  of  IVoMt- 
antLsm,  No  one,  I  think,  can  doubt  that  Ix)rd  Macaulay  is  rij^ht  iattyif 
that  political  causes  would  not  alone  have  then  provoked  sadi  a  teaatmut 
to  the  sovereign,  unless  proi-^elled  by  religious  theory.  •  .  GndMl^f^t 
strong  Evangelic  spirit  (as  we  should  now«pcak\,  and  a  still  stromr  ^^ 
Papal  spirit,  enterc<l  into  the  middle  sort  of  Englishmen,  and  added  to  M 
force,  fibre,  and  substance  which  they  have  nex'er  wanted,  an  idodvttiA* 
and  fervour  which  they  have  almost  always  wanted.*  Ba|*ehoCp  Bi^ 
Const.  282. 

^  *  At  the  end  of  the  i6th  century  the  simple  proposition,  that  wet  fir 
holding  or  declaring  heterodox  opinions  in  relispon  shooM  not  be '  ^ 
alive  or  otherwise  put  to  death,  was  itself  little  dse  than  a  iort  of 
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tlu>ugh  in  fact  the  Church  and  the  nation  were  ceasing  it<  dnpotic 

to  be  co-extensive.    But  the  despotic  acts  of  Eliza-  ''*™*"- 

beth's  civil  government,  though  there  was  some  excuse 

for  them  in  the  perils  and  dangers  by  which  she  was 

•urrounded,  and  in  the  example  of  her  immediate  pre* 

decessors  of  the  Tudor  dynasty,  were  undoubtedly  illegal, 

and  known  to  be  so  by  those  who  nevertheless  submitted 

;  to  them.     Protests  were  from  time  to  time  uttered  in . 

t  Parliament,  at  first  feebly  and  ineffectually,  but  gradually 

Ibecoming  more  vigorous,  until  by  the  end  of  her  reign 

Ihc  opposition   in  the   liouse    of  Commons  was  sufii- 

Lciently  strong  and  oj^anized  to  compel  the  queen  and 

X  ministers  to  defer  to  its  wishes. 

I  The  administration  of  justice  in  all  trials  partaking  in  poUiini  tiUb 

jr  degree  of  a  political  nature  was  characterized  by  5^S^^""" 

it  iniquitous  straining  of  law  and  evidence  in  favour 

If  Qie  Crown,  which  was  the  common  feature  of  all  the 

r  reigns,  and  attained  a  still  more  disgraceful  noto- 

F  under  the  Stewarts.     Hallam  has   denounced   in 

Iqnent  language '  those  glaring  transgressions  of  natural 

bwell  as  positive  law  that  rendered  our  courts  of  justice, 

pnses  of  treason,  little  better  than  the  caverns  of  mur- 

Whoever  was  arraigned  at  their  bar  was  almost 

1  to   meet  a  virulent  prosecutor,  a  judge  hardly 

;uishable  from  the  prosecutor  except  by  his  ermine, 

da  passive  pusillanimous  Jury.''   The  trials  of  Stubbe, 

f  Fcnry,  and  of  Udal,  already  referred  to,  are  samples 

e  kind  of  justice  meted  out  by  the  legal  tribunals  to 

Kirho  were  obnoxious  to  the  court.^     But  besides  the 

jti  and  though  mniiy  privately  must  have  been  pemadcd  of  ils  truth, 

Uolaal  chinches  were  as  far  from  tcknowledgine  it  as  ihst  of  Rome. 

Jt  had  ;el  pretended  lo  assert  the  cenerol  Tight  of  religious  worship, 

\f  ia  fact,  WIS  rarely  or  never  conceded  lo  the  Romanists  in  a  Protea- 

wttf,  Ihough  the  Huguenots  ahed  oceans  of  blood  lo  secure  the  same 

B  (or  themselves.'    HallSm.  Hist,  of  Literal  ure,  i.  jw.     'Even  al 

Je  of  the  17th  century,  Bossuet  was  able  to  maintain  thai  the  right  of 

_.]]  magistrate  to  punish  reiigious  error  was  one  of  Ihe  poinls  on  which 

tdliuches  agreed  ;  and  he  added  that  he  only  knew  two  bodiei  of 

^ns  wbo  denied  it.     They  were  the  Socinians  and  the  AiuibupllstS.' 

RjXionjJidm  in  Europe,  ii.  J9. 

wt.  Hist  i.  a3i-  '  S't"^  PP'  4*8.  43*- 
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ordinary  judicial  tribunals  there  existed  the  two  courts  of 
High  Commission  and  Star  Chamber,  respectively  taking 
cognizance  of  all   offences    against    the    ecclesiastical 
supremacy  and  the  royal  prerogative  of  the  sovereign ; 
Courts-Martial,  special  courts  of  commissioners  occasionally  appointed 

for  the  trial  of  offences,  and  the  courts-martial  by  which 
the  queen  frequently  superseded  the  operation  of  the 
common  law.     During  a  period  of  actual  rebellion  all 
governments  have  been  wont  to  exercise  the  right  of 
suspending  the  ordinary  course  of  justice  in  favour  of  the 
more  summary  and  awe-inspiring  military  tribunal    A 
royal  proclamation,  issued  on  the  ist  of  July,  1588,  in 
the   crisis  of   the  Spanish  invasion,  directing  that  all 
persons  importing  or  dispersing  papal  bulls,  or  disloyal  or 
traitorous  books,  should  be  instantly  proceeded  against 
and  punished  by  martial  law,  was  fairly  justified,  however 
unconstitutional  in  character,  by  the  extraordinaiy  perils 
of  the  time.     But  the  hasty  and  arbitrary  temper  of  Eliza- 
beth led  her  to  have  recourse  to  this  summary  process 
when  there  existed  no  justification  in  the  circumstances 
of  the  time.     In  1573,  one  Peter  Burchell,  a  Puritan, 
who  was   probably   insane,  attempted   to   murder  the 
famous  sea-captain  John  Hawkins,  in  mistake  for  Sir 
Christopher  Hatton,  the  captain  of  the  queen's  guard. 
Elizabeth  wished  to  have  him  immediately  executed  by 
martial  law,  and  was  with  great  difficulty  persuaded  by 
her.  council  to  allow  the  civil  jurisdiction  to  take  its 
ordinary  course.*    A  much  more  violent  and  ill^al  pro- 
ceeding took  place  in  July,  1595.     A  street  broil,  devoid 
of  all  political  character,  having  taken  place  one  Sunday 
evening,   between   some    riotous   apprentices  and   the 
warders  of  the  Tower,  the  queen  issued  a  commission  to 
Sir  Thomas  Wyllford,  appointing  him  provost-marshal, 
with  power  to  punish  by  martial  law.      He  was  em- 

*  Strype,  Ann.  ii.  288.  While  imprisoned  in  the  Tower,  BaidKfl 
murderea  one  of  his  keepers,  for  which  offence  he  was  hanged  in  due  coane 
of  law. 
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'powered  '  to  repair  to  all  common  highways  near  to  the 
city  which  any  vagrant  persons  do  haunt,  and  with  the 
assistance  of  justices  and  constables,  to  apprehend  all 
such  vagrant  and  suspected  persons,  and  them  to  deliver 
to  the  said  justices,  by  them  to  be  committed  and  ex- 
amined of  the  causes  of  their  wandering,  and  finding 
them  notoriously  culpable  in  their  unlawful  manner  of 
life,  as  incorrigible,  and  so  certified  by  the  said  justices, 
to  cause  to  be  executed  upon  the  gallows  or  gibbet  some 
of  them  that  are  so  found  most  notorious  and  incor- 
rigible offenders.*  ^ 

Another  intolerable  grievance  by  which  the  people  lU^  commit- 
were  oppressed  under  Elizabeth  was  the  discretionary 
power  which  the  queen,  and  each  member  of  her  privy 
council,  arrogated  to  themselves  of  committing  to  prison 
all  persons  who  were  on  any  account  obnoxious  to  the 
court  Every  obstacle  was  thrown  in  the  way  of  a  pri- 
soner suing  out  a  writ  of  habeas  corpus  ;  and  even  when 
liberty  had  been  obtained  by  order  of  a  court  of  law, 
the  person  so  discharged  was  frequently  re-commftted  by 
Older  of  the  council,  while  the  officers  of  the  court  were 
imprisoned  for  having  executed  their  duty.  So  flagrant 
were  these  abuses  that,  in  1591,  the  judges  ventured  to  ^^"1^"**^**  ^' 
present  a  joint  remonstrance  to  Sir  Christopher  Hatton,  againtt  them. 
lord  chancellor,  Sir  William  Cecil,  and  Lord  Burleigh,  the 
treasurer.  They  desired  that  '  order  may  be  taken  that 
her  highnesses  subjects  may  not  be  committed  or  de* 
tained  in  prison,  by  commandment  of  any  nobleman  or 
councillor,  against  the  laws  of  the  realm,  to  the  grievous 
charges  and  oppression  of  her  majesty  s  said  subjects.' 
'  For  divers,'  the  remonstrance  continues,  *  have  been 
imprisoned  for  suing  ordinary  actions  and  suits  at  the 
common  law,  until  they  will  leave  the  same,  or  against  , 
their  wills  put  their  matter  to  order,  although  sometime 


'  Rymer,  xvi.  279.    Five  of  the  apprentices  were  executed  as  traitors  on 
Tower  Hill,  July  24. 
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it  be  after  judgment  and  accusation.^     Item:    Others 
have  been  committed  and  detained  in  prison  upon  such 
commandment  against  the  law ;  and  upon  the  queen's 
writ  in  that  behalf,  no  cause  sufficient  hath  been  certi- 
fied or  returned.    Item :  Some  of  the  parties  so  com- 
mitted and  detained  in  prison  after  they  have,  by  the 
queen's  writ,  been  lawfully  discharged  in  court;  have 
been  eftsoones  recommitted  to  prison  in  secret  places, 
and  not  in  common  and  ordinary  known  prisons,  as  the 
Marshalsea,  Fleet,  King's  Bench,   Gatehouse,  nor  the 
custodie  of  any  sheriff,  so  as,  upon  complaint  made  for 
their  delivery,  the  queen's  court  cannot  learn  to  whom  to 
award  her  majesty's  writ,  without  which  justice  cannot 
be  done.     Item:  Divers  Serjeants  of  London  and  officers 
have  been  many  times  committed  to  prison  for  lawful 
execution  of  her  majesty's  writs  out  of  the  King's  Bench, 
Common  Pleas,  and  other  courts,  to  their  great  chaiges 
and  oppression,  whereby  they  are  put  in  sudi  fear  as 
they  dare  not  execute  the  queen's  process.  Item:  Diven 
have  been  sent  for  by  pursuivants  for  private  causes^ 
some  of  them  dwelling  far  distant  from  London, and  com- 
pelled to  pay  to  the  pursuivants  great  sums  of  money 
against  the  law,  and  have  been  committed  to  prisoo 
till  they  would  release  ijie  lawful  benefit  of  their  suits^ 
judgments,  or  executions,  for  remedie,  in  which  behalf  we 
are  almost  daily  called  upon  to  minister  justice  according 
to  law,  whereunto  we  are  bound  by  our  office  and  oatL' 
Thus  far  the  remonstrance  of  the  judges,  having  regard 
to  the  fact  that  they  were  removeable  from  office  at 
the  queen's  pleasure,  is  a  remarkably  outspoken  vindica- 
tion of  the  right  of  personal  freedom.     But  it  concludes 


^  In  a  patent,  dated  May  10,  1591,  Elizabetii  '  of  our  prerogitiv«  ra^il 
which  we  will  not  have  argued  nor  brought  in  question,*  grants  to  Pitnck 
Ix)rd  Dunsany,  an  Irish  nobleman,  and  John  Mathewe,  a  gentkmiB  cf 
London,  protection  from  all  suits  for  debt  for  both  person  and  propotr; 
and  directs  the  judges  of  the  different  courts  to  stay  any  suit  which  mujbt  oe 
commenced  against  them,  'without  other  warrant  thim  the  sight  ottheR 
our  letters  patent  or  the  inrolment  thereof.*    Annals  of  Englania,  iL 
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rather  tamely,  by  leaving  to  the  executive  government 
a  great  and  dangerous  latitude  wholly  inconsistent  with 
the  chartered  liberties  of  the  people.  '  Whereas/  the 
judges  continue,  *  it  pleased  your  lordships  to  will  divers 
of  us  to  set  down  when  a  prisoner  sent  to  custody  by  her 
majesty,  her  council,  or  some  one  or  two  of  them,  is  to 
be  detained  in  prison  and  not  to  be  delivered  by  her 
majesty's  courts  or  judges :  We  think  that,  if  any  person 
shall  be  committed  by  her  ntajes^s  special  commandment, 
or  by  order  from  tlie  council-board,  or  for  treason  touch- 
ing her  majesty's  person,  which  causes  being  generally 
returned  into  any  court,  is  good  cause  for  t/ie  same  court  to 
leave  the  person  committed  in  custody'^ 

The  royal  proclamations  put  forth  under  Elizabeth  Illegal  pro- 
seem  to  show  that  the  Crown  then  claimed  not  merely  a         *^w>ns. 
kind  of  supplemental  right  of  legislation,  to  perfect  and 
carry  out  what  the  spirit  of  existing  laws  might  require, 
but  also  'a  paramount  supremacy,  called  sometimes  the 
king's  absolute  or  sovereign  power,  which  sanctioned  com- 
mands beyond  the  legal    prerogative,  for  the  sake  of 
public  safety,  whenever  the  council  might  judge  that  to 
be  in  hazard.'  *    New  offences,  unknown  to  the  common 
law,  and  affecting  the  persons  and  property  of  whole 
classes  of  the  queen's  subjects,  were  from  time  to  time 
constituted  by   royal  proclamation  alone,  and    made 
punishable  with  fine  and  imprisonment^    The  press  was 
placed  under  a  strict  censorship;  and  in  1585,  at  the  RestnctioM on 
instigation  of  Archbishop  Whitgift,  the  trades  of  printing  S^k-sdlSg. 
and  book-selling  were  subjected  to  most  stringent  regu- 
lations by  an  ordinance  of  the  Star  Chamber,  published 


*  Lansdowne  MSS.  Iviii.  87,  Brit  Mas.,  dted  in  Hallam,  Const. 
Hbt.  i.  235. 

«  Hallam,  Const  Hist  i.  237. 

*  Hume  goes  so  far  as  to  assert,  referring  to  the  reign  of  Elizabeth,  that 
'in  reality  the  Crown  possessed  the  full  legislative  power  by  means  ol 
proclamations,  which  might  affect  any  matter  even  of  the  greatest  import- 
ance, .  and  which  the  Star  Chamber  took  care  to  see  more  Tigorously 
executed  than  the  laws  themselves.  The  motives  for  these  prodamations 
were  sometimes  frivolous  and  even  ridiculous.'    Hist.  £ng.  v.  463. 
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to  restrain  the  *  enormities  and   abuses  of  disorderly 

persons  professing  the  art  of  printing  and  selling  books.'* 

Ea>nomv  of  The  frugality  of  Elizabeth,  and  the  sums  which  she 

received  from  the  fines  of  recusants  and  from  the  grant  of 

monopolies  for  the  exclusive  sale  of  commodities,  enabled 

her  to  avoid   frequent   applications  to   Parliament  for 

money.   This  greatly  increased  her  popularity,  and  caused 

subsidies  to  be  granted,   when  applied  for,  with  both 

Revenue  occa-    liberality  and  readiness.     She  indeed  occasionally  had 

anSdwited  b      recourse  to  the  ancient  practice  of  forced  loans  from  the 

means  of  forced  wealthy,  notwithstanding  the  statute  of  Richard  III. 

**"*''  against  them.    But  she  is  honourably  distinguished  from 

which  were        her  predecessors  by  the  moderation  and  tact  with  which 

p^taaliy  these  loans  were  exacted  and  by  her  punctuality  and 

speed  in  repayment* 
Lord  Burleigh's       Very  much  of  the  credit,  and  a  fair  share  of  the 
•dminifitration.    odium,  attaching  to  the  government  of  Elizabeth,  are 

of  right  due,  not  to  her  personally,  but  to  the  policy 
of  her  ministers,  among  whom  Sir  William  Cecil, 
Lord  Burleigh,  stands  pre-eminent.  Under  his  ad- 
ministration England,  it  has  been  said,  '  was  managed  as 
if  it  had' been  the  household  and  estate  of  a  nobleman 
under  a  strict  and  prying  steward.  It  was  a  main  part 
of  his  system  to  keep  alive  in  the  English  gentry  a  per- 
suasion that  his  eye  was  upon  them.  No  minister  was 
ever  more  exempt  from  that  false  security  which  is  the 
usual  weakness  of  a  court     His  failing  was  rather  a  bias 

*  Strype,  V^itgift,  222,  Appwidix,  94. 

'  '  In  the  time  of  Queen  Elizabeth,'  said  Mr.  Justice  Hntton  in  his 
judgment  in  the  case  of  ship  money,  '  in  the  end  of  her  reign,  whether 
through  covetousness  or  by  reason  of  the  wars  which  came  upon  her,  I  know 
not  by  what  council,  she  desired  benevolence  ;  the  statute  of  2d  Richard  IH. 
was  pressed,  yet  it  went  so  far  that  by  commission  and  direction  money  ms 
gathered  in  every  Inn  of  Court ;  and  I  m3rself,  for  my  part,  paid  twenW 
shillings.  But  when  the  Queen  was  informed  by  her  judges  that  this  kioa 
of  proceeding  was  against  law,  she  gave  directions  to  pay  all  such  sums  ti 
were  collected  back  ;  and  so  I  (as  all  the  rest  of  our  house,  and  as  I  think 
of  other  houses  too)  had  my  twenty  shillings  renaid  me  again  ;  and  privy 
councillors  were  sent  down  to  all  parts,  to  tell  them  that  it  was  for  the 
defence  of  the  realm,  and  it  should  be  repaid  them  again.'  State  Trials, 
iil  1 199. 
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towards  suspicion  and  timidity;  there  were  times,  at 
least,  in  which  his  strength  of  mind  seems  to  have  almost 
deserted  him  through  a  sense  of  the  perils  of  his  sovereign 
and  country.  But  those  perils  appear  less  to  us,  who 
know  how  the  vessel  outrode  them,  than  they  could  do 
to  one  harassed  by  continual  informations  of  those 
numerous  spies  whom  he  employed  both  at  home  and 
abroad.  The  one  word  of  Burleigh's  policy  was  preven- 
tion ;  and  this  was  dictated  by  a  consciousness  of  want- 
ing an  armed  force  or  money  to  support  it,  as  well  as  by 
some  uncertainty  as  to  the  public  spirit  in  respect  at 
least  of  religion.  But  a  government  that  directs  its 
chief  attention  to  prevent  offences  against  itself  is  in  its 
very  nature  incompatible  with  that  absence  of  restraint, 
that  immunity  from  suspicion,  in  which  civil  liberty,  as  a 
tangible  possession,  may  be  said  to  consist  It  appears 
probable  that  Elizabeth's  administration  carried  too  far, 
even  as  a  matter  of  policy,  this  precautionary  system 
upon  which  they  founded  the  penal  code  against  popery  ; 
and  we  may  surely  point  to  a  contrast  very  advantageous 
to  our  modern  constitution  in  the  lenient  treatment 
which  the  Jacobite  faction  experienced  from  the  princes 
of  the  House  of  Hanover.  She  reigned,  however,  in  a 
period  of  real  difficulty  and  danger.  At  such  seasons 
few  ministers  will  abstain  from  arbitrary  actions,  except 
those  who  are  not  strong  enough  to  practise  them.'  ^ 

Throughout  the  reign  of  Elizabeth  the  predominant  Paritan  ascend- 
party  in    the  House  of   Commons  was   composed    of  House'iJ?^ 
members  more  or  less  imbued  with  the  Puritan  doctrines.  Commons. 
Amongst  them  were  many  bold  and  active  spirits,  well- 
read  in  constitutional  lore,  who  gradually  organized  an 
0{qx>sition  to  the  despotism  of  the  Crown,  and  on  several 
cxxasions  successfully  resisted  all  the  efforts  of  the  Court 
party. 

The  two  principal  subjects  upon  which  conflicts  arose  Conflicts  with 


the  crown : 


^  Hallam,  Const  Hist  l  247. 
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to  restrain  the  *  enormities  and  abuses  of  disorderly 

persons  professing  the  art  of  printing  and  selling  books.'* 

Ea>nomv  of  The  frugality  of  Elizabeth,  and  the  sums  which  she 

received  from  the  fines  of  recusants  and  from  the  grant  of 

monopolies  for  the  exclusive  sale  of  commodities,  enabled 

her  to  avoid   frequent   applications  to   Parliament  for 

money.   This  greatly  increased  her  popularity,  and  caused 

subsidies  to  be  granted,   when  applied  for,  with  both 

Revenue  occa-    liberality  and  readiness.     She  indeed  occasionally  had 

anSdwited  b      recourse  to  the  ancient  practice  of  forced  loans  from  the 

means  of  forced  wealthy,  notwithstanding  the  statute  of  Richard  III, 

^^'^^*  against  them.    But  she  is  honourably  distinguished  from 

which  were        her  predecessors  by  the  moderation  and  tact  with  which 

I^Mtaaliy  these  loans  were  exacted  and  by  her  punctuality  and 

speed  in  repayment* 
Lord  Burleigh's       Very  much  of  the  credit,  and  a   fair  share  of  the 
•^"^^'^^^^^^^^^^n-    odium,  attaching  to  the  government  of  Elizabeth,  arc 

of  right  due,  not  to  her  personally,  but  to  the  policy 
of  her  ministers,  among  whom  Sir  William  Cedl, 
Lord  Burleigh,  stands  pre-eminent.  Under  his  ad- 
ministration England,  it  has  been  said,  '  was  managed  as 
if  it  had' been  the  household  and  estate  of  a  nobleman 
under  a  strict  and  prying  steward.  It  was  a  main  part 
of  his  system  to  keep  alive  in  the  English  gentry  a  per- 
suasion that  his  eye  was  upon  them.  No  minister  was 
ever  more  exempt  from  that  false  security  which  is  the 
usual  weakness  of  a  court.     His  failing  was  rather  a  bias 

^  I  I   ■  ^  ^ —1  ■■  ...  ^m • 

*  Strype,  Whitgift,  222,  Appwidix,  94. 

^  '  In  the  time  of  Queen  Elizabeth,'  said  Mr.  Justice  Hutton  in  his 
judgment  in  the  case  of  ship  money,  '  in  the  end  of  her  reign,  whether 
through  covetousness  or  by  reason  of  die  wars  which  came  upon  her,  I  know 
not  by  what  council,  she  desired  benevolence  ;  the  statute  of  2d  Richard  IH 
was  pressed,  yet  it  went  so  far  that  by  commission  and  direction  money  ms 
gathered  in  every  Inn  of  Court ;  and  I  myself,  for  my  part,  paid  twenty 
shillings.  But  when  the  Queen  was  informed  by  her  judges  that  this  kind 
of  proceeding  was  against  law,  she  gave  directions  to  pay  all  such  sums  is 
were  collected  back  ;  and  so  I  (as  all  the  rest  of  our  house,  and  as  I  think 
of  other  houses  too)  had  my  twenty  shillings  reoaid  me  again  ;  and  prity 
councillors  were  sent  down  to  all  parts,  to  tell  them  th^  it  was  for  the 
defence  of  the  realm,  and  it  should  be  repaid  them  again.'  State  Trials, 
iii.  1 1 99. 
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towards  suspicion  and  timidity;  there  were  times,  at 
least,  in  which  his  strength  of  mind  seems  to  have  almost 
deserted  him  through  a  sense  of  the  perils  of  his  sovereign 
and  country.  But  those  perils  appear  less  to  us,  who 
know  how  the  vessel  outrode  them,  than  they  could  do 
to  one  harassed  by  continual  informations  of  those 
numerous  spies  whom  he  employed  both  at  home  and 
abroad.  The  one  word  of  Burleigh's  policy  was  preven- 
tion ;  and  this  was  dictated  by  a  consciousness  of  want- 
ing an  armed  force  or  money  to  support  it,  as  well  as  by 
some  uncertainty  as  to  the  public  spirit  in  respect  at 
least  of  religion.  But  a  government  that  directs  its 
chief  attention  to  prevent  offences  against  itself  is  in  its 
very  nature  incompatible  with  that  absence  of  restraint, 
that  immunity  from  suspicion,  in  which  civil  liberty,  as  a 
tangible  possession,  may  be  said  to  consist  It  appears 
probable  that  Elizabeth's  administration  carried  too  far, 
even  as  a  matter  of  policy,  this  precautionary  system 
upon  which  they  founded  the  penal  code  against  popery ; 
and  we  may  surely  point  to  a  contrast  very  advantageous 
to  our  modern  constitution  in  the  lenient  treatment 
which  the  Jacobite  faction  experienced  from  the  princes 
of  the  House  of  Hanover.  She  reigned,  however,  in  a 
period  of  real  difficulty  and  danger.  At  such  seasons 
few  ministers  will  abstain  from  arbitrary  actions,  except 
those  who  are  not  strong  enough  to  practise  them.'  ^ 

Throughout  the  reign  of  Elizabeth  the  predominant  Puritan  ascend- 
party  in    the  House  of  Commons  was   composed    of  housc'o?^ 
members  more  or  less  imbued  with  the  Puritan  doctrines.  Commons. 
Amongst  them  were  many  bold  and  active  spirits,  well- 
read  in  constitutional  lore,  who  gradually  organized  an 
opposition  to  the  despotism  of  the  Crown,  and  on  several 
occasions  successfully  resisted  all  the  efforts  of  the  Court 
party. 

The  two  principal  subjects  upon  which  conflicts  arose  Conflicts  with 


the  crown : 


^  Hallam,  Const  Hbt  i.  247. 
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to  restrain  the  *  enormities  and  abuses  of  disorderly 

persons  professing  the  art  of  printing  and  selling  books.'* 

Ea>nomv  of  The  frugality  of  Elizabeth,  and  the  sums  which  she 

received  from  the  fines  of  recusants  and  from  the  grant  of 

monopolies  for  the  exclusive  sale  of  commodities,  enabled 

her  to  avoid   frequent   applications  to   Parliament  for 

money.   This  greatly  increased  her  popularity,  and  caused 

subsidies  to  be  granted,   when  applied  for,  with  both 

Revenue  occa-    liberality  and  readiness.     She  indeed  occasionally  had 

ajaSdpftted  by     ""^course  to  the  ancient  practice  of  forced  loans  from  the 

means  of  forced  wealthy,  notwithstanding  the  statute  of  Richard  III. 

°*°^''  against  them.    But  she  is  honourably  distinguished  from 

which  were        her  predecessors  by  the  moderation  and  tact  with  which 

Sro^Sr^^         these  loans  were  exacted  and  by  her  punctuality  and 

speed  in  repayment* 
Lord  Burleigh's       Very  much  of  the  credit,  and  a  fair  share  of  the 
•dministration.    odium,  attaching  to  the  government  of  Elizabeth,  aie 

of  right  due,  not  to  her  personally,  but  to  the  policy 
of  her  ministers,  among  whom  Sir  William  Ceci], 
Lord  Burleigh,  stands  pre-eminent.  Under  his  ad- 
ministration England,  it  has  been  said,  '  was  managed  as 
if  it  had'been  the  household  and  estate  of  a  nobleman 
under  a  strict  and  prying  steward.  It  was  a  main  part 
of  his  system  to  keep  alive  in  the  English  gentry  a  per- 
suasion that  his  eye  was  upon  them.  No  minister  was 
ever  more  exempt  from  that  false  security  which  is  the 
usual  weakness  of  a  court     His  failing  was  rather  a  bias 

*  Strype,  Whitgift,  222,  Appoidix,  94. 

^  '  In  the  time  of  Queen  Elizabeth,'  said  Mr.  Justice  Hattoa  in  his 
judgment  in  the  case  of  ship  money,  '  in  the  end  of  her  reien,  whedis 
through  covetousness  or  by  reason  of  the  wars  which  came  uponher,  I  know 
not  by  what  council,  she  desired  benevolence  ;  the  statute  of  2d  Richard  IIX 
was  pressed,  yet  it  went  so  far  that  by  commission  and  direction  money  w» 
gathered  in  every  Inn  of  Court ;  and  I  myself^  for  my  part,  paid  twestf 
shillings.  But  when  the  Queen  was  informed  by  her  judges  that  this  kina 
of  proceeding  was  against  law,  she  gave  directions  to  pay  aU  such  sums  is 
were  collected  back  ;  and  so  I  (as  all  the  rest  of  our  house,  and  as  I  think 
of  other  houses  too)  had  my  twenty  shillings  repaid  me  again  ;  and  pnty 
councillors  were  sent  down  to  all  parts,  to  tell  them  that  it  was  for  the 
defence  of  the  realm,  and  it  should  be  repaid  them  again.'  State  Trials, 
iii.  1 199. 


I 
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towards  suspicion  and  timidity;  there  were  times,  at 
least,  in  which  his  strength  of  mind  seems  to  have  almost 
deserted  him  through  a  sense  of  the  perils  of  his  sovereign 
and  country.  But  those  perils  appear  less  to  us,  who 
know  how  the  vessel  outrode  them,  than  they  could  do 
to  one  harassed  by  continual  informations  of  those 
numerous  spies  whom  he  employed  both  at  home  and 
abroad.  The  one  word  of  Burleigh's  policy  was  preven- 
tion ;  and  this  was  dictated  by  a  consciousness  of  want- 
ing an  armed  force  or  money  to  support  it,  as  well  as  by 
some  uncertainty  as  to  the  public  spirit  in  respect  at 
least  of  religion.  But  a  government  that  directs  its 
chief  attention  to  prevent  offences  against  itself  is  in  its 
very  nature  incompatible  with  that  absence  of  restraint, 
that  immunity  from  suspicion,  in  which  civil  liberty,  as  a 
tangible  possession,  may  be  said  to  consist.  It  appears 
probable  that  Elizabeth's  administration  carried  too  far, 
even  as  a  matter  of  policy,  this  precautionary  system 
upon  which  they  founded  the  penal  code  against  popery  ; 
and  we  may  surely  point  to  a  contrast  very  advantageous 
to  our  modern  constitution  in  the  lenient  treatment 
which  the  Jacobite  faction  experienced  from  the  princes 
of  the  House  of  Hanover.  She  reigned,  however,  in  a 
period  of  real  difficulty  and  danger.  At  such  seasons 
few  ministers  will  abstain  from  arbitrary  actions,  except 
those  who  are  not  strong  enough  to  practise  them.'  ^ 

Throughout  the  reign  of  Elizabeth  the  predominant  Puritan  ascend- 
party  in    the  House  of  Commons  was   composed    of  House'of  ^ 
members  more  or  less  imbued  with  the  Puritan  doctrines.  Commons. 
Amongst  them  were  many  bold  and  active  spirits,  well- 
read  in  constitutional  lore,  who  gradually  organized  an 
opposition  to  the  despotism  of  the  Crown,  and  on  several 
occasions  successfully  resisted  all  the  efforts  of  the  Court 
party. 

The  two  principal  subjects  upon  which  conflicts  arose  Conflicts  with 


the  crovm : 


^  Hallam,  Const  Hbt.  i  247. 


440  The  Tudor  Period.  [ch. 

to  restrain  the  *  enormities  and  abuses  of  disorderly 

persons  professing  the  art  of  printing  and  selling  books.'* 

Ea>nomv  of  The  frugality  of  Elizabeth,  and  the  sums  which  she 

received  from  the  fines  of  recusants  and  from  the  grant  of 

monopolies  for  the  exclusive  sale  of  commodities,  enabled 

her  to  avoid   frequent   applications  to    Parliament  for 

money.   This  greatly  increased  her  popularity,  and  caused 

subsidies  to  be  granted,   when  applied  for,  with  both 

Revenue  occa.    liberality  and  readiness.     She  indeed  occasionally  had 

ajaUdwited  by     ""^course  to  the  ancient  practice  of  forced  loans  from  the 

means  of  forced  wealthy,  notwithstanding  the  statute  of  Richard  IIL 

**"*''  against  them.    But  she  is  honourably  distinguished  from 

which  were        her  predecessors  by  the  moderation  and  tact  with  which 

Sm^d*^^^  these  loans  were  exacted  and  by  her  punctuality  and 

speed  in  repayment* 
Lord  Burleigh's       Very  much  of  the  credit,  and  a  fair  share  of  the 
•^"^^^^^^^^t^on-    odium,  attaching  to  the  government  of  Elizabeth,  arc 

of  right  due,  not  to  her  personally,  but  to  the  policy 
of  her  ministers,  among  whom  Sir  William  Cecil, 
Lord  Burleigh,  stands  pre-eminent.  Under  his  ad- 
ministration England,  it  has  been  said,  '  was  managed  as 
if  it  had' been  the  household  and  estate  of  a  nobleman 
under  a  strict  and  prying  steward.  It  was  a  main  part 
of  his  system  to  keep  alive  in  the  English  gentry  a  per- 
suasion that  his  eye  was  upon  them.  No  minister  was 
ever  more  exempt  from  that  false  security  which  is  the 
usual  weakness  of  a  court     His  failing  was  rather  a  bias 

^  Strype,  V^itgift,  222,  Appwidix,  94. 

2  *  In  the  time  of  Queen  Elizabeth,'  said  Mr.  Justice  HuUoa  in  hii 
judgment  in  the  case  of  ship  money,  '  in  the  end  of  her  reign,  wheilMi 
through  covetousness  or  by  reason  of  the  wars  which  came  ufton  her,  I  know 
not  by  what  council,  she  desired  benevolence  ;  the  statute  of  2d  Richard  XXL 
was  pressed,  yet  it  went  so  far  that  by  commission  and  direction  money  w» 
gathered  in  every  Inn  of  Court ;  and  I  myself^  for  my  part,  paid  tvouy 
shillings.  But  when  the  Queen  was  informed  by  her  juc^es  that  thb  kino 
of  proceeding  was  against  law,  she  gave  directions  to  pay  all  such  sums  ai 
were  collected  back  ;  and  so  I  (as  all  the  rest  of  our  house,  and  as  I  think 
of  other  houses  too)  had  my  twenty  shillings  renaid  me  again  ;  and  pmy 
councillors  were  sent  down  to  all  parts,  to  tell  them  that  it  was  for  the 
defence  of  the  realm,  and  it  should  be  repaid  them  again.'  State  Trials, 
iii.  1 199. 
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towards  suspicion  and  timidity;  there  were  times,  at 
least,  in  which  his  strength  of  mind  seems  to  have  almost 
deserted  him  through  a  sense  of  the  perils  of  his  sovereign 
and  country.  But  those  perils  appear  less  to  us,  who 
know  how  the  vessel  outrode  them,  than  they  could  do 
to  one  harassed  by  continual  informations  of  those 
numerous  spies  whom  he  employed  both  at  home  and 
abroad.  The  one  word  of  Burleigh's  policy  was  preven- 
tion ;  and  this  was  dictated  by  a  consciousness  of  want- 
ing an  armed  force  or  money  to  support  it,  as  well  as  by 
some  uncertainty  as  to  the  public  spirit  in  respect  at 
least  of  religion.  But  a  government  that  directs  its 
chief  attention  to  prevent  offences  against  itself  is  in  its 
very  nature  incompatible  with  that  absence  of  restraint, 
that  immunity  from  suspicion,  in  which  civil  liberty,  as  a 
tangible  possession,  may  be  said  to  consist  It  appears 
probable  that  Elizabeth's  administration  carried  too  far, 
even  as  a  matter  of  policy,  this  precautionary  system 
upon  which  they  founded  the  penal  code  against  popery  ; 
and  we  may  surely  point  to  a  contrast  very  advantageous 
to  our  modern  constitution  in  the  lenient  treatment 
which  the  Jacobite  faction  experienced  from  the  princes 
of  the  House  of  Hanover.  She  reigned,  however,  in  a 
period  of  real  difficulty  and  danger.  At  such  seasons 
few  ministers  will  abstain  from  arbitrary  actions,  except 
those  who  are  not  strong  enough  to  practise  them.*  ^ 

Throughout  the  reign  of  Elizabeth  the  predominant  Puritan  ascend- 
party  in    the  House  of   Commons  was    composed    of  H^use^of  ^ 
members  more  or  less  imbued  with  the  Puritan  doctrines.  Commons. 
Amongst  them  were  many  bold  and  active  spirits,  well- 
read  in  constitutional  lore,  who  gradually  organized  an 
opposition  to  the  despotism  of  the  Crown,  and  on  several 
occasions  successfully  resisted  all  the  efforts  of  the  Court 
party. 

The  two  principal  subjects  upon  which  conflicts  arose  Conflicts  with 


the  crown : 


'  Hallam,  Const  Hbt.  L  247. 
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to  restrain  the  *  enormities  and  abuses  of  disorderly 

persons  professing  the  art  of  printing  and  selling  books.'* 

Eoonomv  of  The  frugality  of  Elizabeth,  and  the  sums  which  she 

received  from  the  fines  of  recusants  and  from  the  grant  of 

monopolies  for  the  exclusive  sale  of  commodities,  enabled 

her  to  avoid    frequent   applications  to   Parliament  for 

money.   This  greatly  increased  her  popularity,  and  caused 

subsidies  to  be  granted,   when  applied  for,  with  both 

Revenue  occa-    liberality  and  readiness.     She  indeed  occasionally  had 

Stttidwited  by     ^^^ourse  to  the  ancient  practice  of  forced  loans  from  the 

means  of  forced  wealthy,  notwithstanding  the  statute  of  Richard  IIL 

^^'^^^  against  them.    But  she  is  honourably  distinguished  from 

which  were        her  predecessors  by  the  moderation  and  tact  with  which 

mSd*^^^  these  loans  were  exacted  and  by  her  punctuality  and 

speed  in  repayment* 
Lord  Burleigh's       Very  much  of  the  credit,  and  a  fair  share  of  the 
•dmimstration.    odium,  attaching  to  the  government  of  Elizabeth,  arc 

of  right  due,  not  to  her  personally,  but  to  the  policy 
of  her  ministers,  among  whom  Sir  William  Qeciit 
Lord  Burleigh,  stands  pre-eminent.  Under  his  ad- 
ministration England,  it  has  been  said,  '  was  managed  as 
if  it  had'been  the  household  and  estate  of  a  nobleman 
under  a  strict  and  prying  steward.  It  was  a  main  part 
of  his  system  to  keep  alive  in  the  English  gentry  a  per- 
suasion that  his  eye  was  upon  them.  No  minister  was 
ever  more  exempt  from  that  false  security  which  is  the 
usual  weakness  of  a  court.     His  failing  was  rather  a  bias 

*  Strype,  Whitgift,  222,  Appendix,  94. 

^  *  In  the  time  of  Queen  Elizabeth,'  said  Mr.  Justice  IlattoD  in  hif 
judgment  in  the  case  of  ship  money,  '  in  the  end  of  her  reign,  whetber 
through  covetousness  or  by  reason  of  the  wars  which  came  upon  twr,  I  know 
not  by  what  council,  she  desired  benevolence  ;  the  statute  of  2d  Riduid  \VL 
was  pressed,  yet  it  went  so  far  that  by  commission  and  direction  moii«y  w» 
gathered  in  every  Inn  of  Court ;  and  I  myself^  for  my  part,  paid  twoKff 
shillings.  But  when  the  Queen  was  informed  by  her  judges  that  this  kina 
of  proceeding  was  against  law,  she  gave  directions  to  pay  all  such  sbids  tt 
were  collected  back  ;  and  so  I  (as  all  the  rest  of  our  house,  and  as  I  tluik 
of  other  houses  too)  had  my  twenty  shillings  repaid  me  again  ;  and  prity 
councillors  were  sent  down  to  all  parts,  to  teu  them  that  it  was  for  the 
defence  of  the  realm,  and  it  should  be  repaid  them  again.'  State  Trials« 
iii.  1 199. 
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towards  suspicion  and  timidity;  there  were  times,  at 
least,  in  which  his  strength  of  mind  seems  to  have  almost 
deserted  him  through  a  sense  of  the  perils  of  his  sovereign 
and  country.  But  those  perils  appear  less  to  us,  who 
know  how  the  vessel  outrode  them,  than  they  could  do 
to  one  harassed  by  continual  informations  of  those 
numerous  spies  whom  he  employed  both  at  home  and 
abroad.  The  one  word  of  Burleigh's  policy  was  preven- 
tion ;  and  this  was  dictated  by  a  consciousness  of  want- 
ing an  armed  force  or  money  to  support  it,  as  well  as  by 
some  uncertainty  as  to  the  public  spirit  in  respect  at 
least  of  religion.  But  a  government  that  directs  its 
chief  attention  to  prevent  offences  against  itself  is  in  its 
very  nature  incompatible  with  that  absence  of  restraint, 
that  immunity  from  suspicion,  in  which  civil  liberty,  as  a 
tangible  possession,  may  be  said  to  consist.  It  appears 
probable  that  Elizabeth's  administration  carried  too  far, 
even  as  a  matter  of  policy,  this  precautionary  system 
upon  which  they  founded  the  penal  code  against  popery  ; 
and  we  may  surely  point  to  a  contrast  very  advantageous 
to  our  modern  constitution  in  the  lenient  treatment 
which  the  Jacobite  faction  experienced  from  the  princes 
of  the  House  of  Hanover.  She  reigned,  however,  in  a 
period  of  real  difficulty  and  danger.  At  such  seasons 
few  ministers  will  abstain  from  arbitrary  actions,  except 
those  who  are  not  strong  enough  to  practise  them.'  ^ 

Throughout  the  reign  of  Elizabeth  the  predominant  Puritan  ascend- 
party  in    the  House  of  Commons  was   composed    of  H^se^of  ^ 
oiembers  more  or  less  imbued  with  the  Puritan  doctrines.  Commons. 
Amongst  them  were  many  bold  and  active  spirits,  well- 
read  in  constitutional  lore,  who  gradually  organized  an 
0[^>osition  to  the  despotism  of  the  Crown,  and  on  several 
occasions  successfully  resisted  all  the  efforts  of  the  Court 
party. 

The  two  principal  subjects  upon  which  conflicts  arose  Conflicts  with 


the  crown : 


>  HaUam,  Const  Hut.  I  247. 
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to  restrain  the  *  enormities  and  abuses  of  disorderly 

persons  professing  the  art  of  printing  and  selling  books.'* 

Eoonomv  of  The  frugality  of  Elizabeth,  and  the  sums  which  she 

received  from  the  fines  of  recusants  and  from  the  grant  of 

monopolies  for  the  exclusive  sale  of  commodities,  enabled 

her  to  avoid   frequent   applications  to   Parliament  for 

money.   This  greatly  increased  her  popularity,  and  caused 

subsidies  to  be  granted,   when  applied  for,  with  both 

Revenue  occa-    liberality  and  readiness.     She  indeed  occasionally  had 

ajoSdwited  b      ^course  to  the  ancient  practice  of  forced  loans  from  the 

means  of  forced  wealthy,  notwithstanding  the  statute  of  Richard  IIL 

^'"**''  against  them.    But  she  is  honourably  distinguished  from 

which  were        her  predecessors  by  the  moderation  and  tact  with  which 

p^taaUy         these  loans  were  exacted  and  by  her  punctuality  and 

speed  in  repayment* 
Lord  Burleigh's       Very  much  of  the  credit,  and  a  fair  share  of  the 
•^"^^'^^^^^^^^^^n-    odium,  attaching  to  the  government  of  Elizabeth,  aic 

of  right  due,  not  to  her  personally,  but  to  the  policy 
of  her  ministers,  among  whom  Sir  William  Cedl, 
Lord  Burleigh,  stands  pre-eminent  Under  his  ad- 
ministration England,  it  has  been  said,  '  was  managed  as 
if  it  had' been  the  household  and  estate  of  a  noUeman 
under  a  strict  and  prying  steward.  It  was  a  main  part 
of  his  system  to  keep  alive  in  the  English  gentry  a  per- 
suasion that  his  eye  was  upon  them.  No  minister  was 
ever  more  exempt  from  that  false  security  which  is  the 
usual  weakness  of  a  court.     His  failing  was  rather  a  bias 

*  Strjrpe,  Whitgift,  222,  Appoidix,  94. 

^  '  In  the  time  of  Queen  Elizabeth,'  said  Mr.  Justice  Hutton  in  bii 
judgment  in  the  case  of  ship  money,  '  in  the  end  of  her  reicn,  whedis 
through  covetousness  or  by  reason  of  the  wars  which  came  u]x>n  twr,  I  know 
not  by  what  council,  she  desired  benevolence  ;  the  statute  of  2d  Richard  IIL 
was  pressed,  yet  it  went  so  far  that  by  commission  and  direction  money  w» 
gathered  in  every  Inn  of  Court ;  and  I  myself^  for  my  part,  paid  twcntT 
shillings.  But  when  the  Queen  was  informed  by  her  juc^es  that  this  kioA 
of  proceeding  was  against  law,  she  gave  directions  to  pay  all  such  smns  tf 
were  collected  back  ;  and  so  I  (as  all  the  rest  of  our  house,  and  as  I  think 
of  other  houses  too)  had  my  twenty  shillings  repaid  me  again  ;  and  piity 
councillors  were  sent  down  to  all  parts,  to  teu  them  that  it  was  for  the 
defence  of  the  realm,  and  it  should  be  repaid  them  again.'  State  Tiiada^ 
ill  1 199. 
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towards  suspicion  and  timidity;  there  were  times,  at 
least,  in  which  his  strength  of  mind  seems  to  have  almost 
deserted  him  through  a  sense  of  the  perils  of  his  sovereign 
and  country.  But  those  perik  appear  less  to  us,  who 
know  how  the  vessel  outrode  them,  than  they  could  do 
to  one  harassed  by  continual  informations  of  those 
numerous  spies  whom  he  employed  both  at  home  and 
abroad.  The  one  word  of  Burleigh's  policy  was  preven- 
tion ;  and  this  was  dictated  by  a  consciousness  of  want- 
ing an  armed  force  or  money  to  support  it,  as  well  as  by 
some  uncertainty  as  to  the  public  spirit  in  respect  at 
least  of  religion.  But  a  government  that  directs  its 
chief  attention  to  prevent  offences  against  itself  is  in  its 
very  nature  incompatible  with  that  absence  of  restraint, 
that  immunity  from  suspicion,  in  which  civil  liberty,  as  a 
tangible  possession,  may  be  said  to  consist.  It  appears 
probable  that  Elizabeth's  administration  carried  too  far, 
even  as  a  matter  of  policy,  this  precautionary  system 
upon  which  they  founded  the  penal  code  against  popery  ; 
and  we  may  surely  point  to  a  contrast  very  advantageous 
to  our  modern  constitution  in  the  lenient  treatment 
which  the  Jacobite  faction  experienced  from  the  princes 
of  the  House  of  Hanover.  She  reigned,  however,  in  a 
period  of  real  difficulty  and  danger.  At  such  seasons 
few  ministers  will  abstain  from  arbitrary  actions,  except 
those  who  are  not  strong  enough  to  practise  them.'  ^ 

Throughout  the  reign  of  Elizabeth  the  predominant  Puritan  ascend- 
party  in    the  House  of  Commons  was   composed    of  housc'o?^ 
members  more  or  less  imbued  with  the  Puritan  doctrines.  Commons. 
Amongst  them  were  many  bold  and  active  spirits,  well- 
read  in  constitutional  lore,  who  gradually  organized  an 
opposition  to  the  despotism  of  the  Crown,  and  on  several 
occasions  successfully  resisted  all  the  efforts  of  the  Court 
party. 

The  two  principal  subjects  upon  which  conflicts  arose  Conflicts  with 


the  crown : 


^  Hallam,  Const  Hist  i  247. 
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to  restrain  the  'enormities  and  abuses  of  disorderly 

persons  professing  the  art  of  printing  and  selling  books.'* 

Eoonomv  of  The  frugality  of  Elizabeth,  and  the  sums  which  she 

received  from  the  fines  of  recusants  and  from  the  grant  of 

monopolies  for  the  exclusive  sale  of  commodities,  enabled 

her  to  avoid   frequent   applications  to   Parliament  for 

money.   This  greatly  increased  her  popularity,  and  caused 

subsidies  to  be  granted,   when  applied  for,  with  both 

Revenue  occa-    liberality  and  readiness.     She  indeed  occasionally  had 

lutttidmited  by     ""^course  to  the  ancient  practice  of  forced  loans  from  the 

means  of  forced  wealthy,  notwithstanding  the  statute  of  Richard  IIL 

^'*^''  against  them.    But  she  is  honourably  distinguished  from 

which  were        her  predecessors  by  the  moderation  and  tact  with  which 

Sro^Sr^^         these  loans  were  exacted  and  by  her  punctuality  and 

speed  in  repayment* 
Lord  Burleigh's       Very  much  of  the  credit,  and  a  fair   share  of  the 
administration,    odium,  attaching  to  the  government  of  Elizabeth,  are 

of  right  due,  not  to  her  personally,  but  to  the  policy 
of  her  ministers,  among  whom  Sir  William  Cedl, 
Lord  Burleigh,  stands  pre-eminent.  Under  his  ad- 
ministration England,  it  has  been  said,  '  was  managed  as 
if  it  had'been  the  household  and  estate  of  a  nobleman 
under  a  strict  and  prying  steward.  It  was  a  main  part 
of  his  system  to  keep  alive  in  the  English  gentry  a  per- 
suasion that  his  eye  was  upon  them.  No  minister  was 
ever  more  exempt  from  that  false  security  which  is  the 
usual  weakness  of  a  court.     His  failing  was  rather  a  bias 

]|  Strype,  Whitgift,  222,  Appendix,  94. 

'  '  In  the  time  of  Queen  Elizabeth,'  said  Mr.  Justice  Hntton  in  bit 
judgment  in  the  case  of  ship  money,  '  in  the  end  of  her  reign,  vhediff 
through  covetousness  or  by  reason  of  the  wars  which  came  upon  ner,  I  knov 
not  by  what  council,  she  desired  benevolence  ;  the  statute  of  2d  Richard  lit 
was  pressed,  yet  it  went  so  far  that  by  commission  and  direction  money  «ti 
gathered  in  every  Inn  of  Court ;  and  I  myself,  for  my  part,  paid  tvcntr 
shillings.  But  when  the  Queen  was  informed  by  her  judges  that  this  kind 
of  proceeding  was  against  law,  she  gave  directions  to  pay  all  sudi  sans  tf 
were  collected  back  ;  and  so  I  (as  all  the  rest  of  our  house,  and  as  I  thodc 
of  other  houses  too)  had  my  twenty  shillings  repaid  me  again  ;  and  piiiy 
councillors  were  sent  down  to  all  parts,  to  teU  them  that  it  was  for  the 
defence  of  the  realm,  and  it  should  be  repaid  them  again.'  State  Trials 
iil  1 1 99. 
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towards  suspicion  and  timidity;  there  were  times,  at 
least,  in  which  his  strength  of  mind  seems  to  have  almost 
deserted  him  through  a  sense  of  the  perils  of  his  sovereign 
and  country.  But  those  perils  appear  less  to  us,  who 
know  how  the  vessel  outrode  them,  than  they  could  do 
to  one  harassed  by  continual  informations  of  those 
numerous  spies  whom  he  employed  both  at  home  and 
abroad.  The  one  word  of  Burleigh's  policy  was  preven- 
tion ;  and  this  was  dictated  by  a  consciousness  of  want- 
ing an  armed  force  or  money  to  support  it,  as  well  as  by 
some  uncertainty  as  to  the  public  spirit  in  respect  at 
least  of  religion.  But  a  government  that  directs  its 
chief  attention  to  prevent  offences  against  itself  is  in  its 
very  nature  incompatible  with  that  absence  of  restraint, 
that  immunity  from  suspicion,  in  which  civil  liberty,  as  a 
tangible  possession,  may  be  said  to  consist  It  appears 
probable  that  Elizabeth's  administration  carried  too  far, 
even  as  a  matter  of  policy,  this  precautionary  system 
upon  which  they  founded  the  penal  code  against  popery ; 
and  we  may  surely  point  to  a  contrast  very  advantageous 
to  our  modem  constitution  in  the  lenient  treatment 
which  the  Jacobite  faction  experienced  from  the  princes 
of  the  House  of  Hanover.  She  reigned,  however,  in  a 
period  of  real  difficulty  and  danger.  At  such  seasons 
few  ministers  will  abstain  from  arbitrary  actions,  except 
those  who  are  not  strong  enough  to  practise  them.'  ^ 

Throughout  the  reign  of  Elizabeth  the  predominant  Paritan  ascend- 
party  in    the  House  of  Commons  was   composed    of  H^sc^of  ^ 
members  more  or  less  imbued  with  the  Puritan  doctrines.  Commons. 
Amongst  them  were  many  bold  and  active  spirits,  well- 
read  in  constitutional  lore,  who  gradually  organized  an 
opposition  to  the  despotism  of  the  Crown,  and  on  several 
occasions  successfully  resisted  all  the  efforts  of  the  Court 
party. 

The  two  principal  subjects  upon  which  conflicts  arose  Conflicts  with 

the  crown ; 
^  Hallam,  Const.  Hist  L  247. 
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to  restrain  the  'enormities  and  abuses  of  disordeily 

persons  professing  the  art  of  printing  and  selling  books.'^ 

Eoonomv  of  The  frugality  of  Elizabeth,  and  the  sums  which  she 

received  from  the  fines  of  recusants  and  from  the  grant  of 

monopolies  for  the  exclusive  sale  of  commodities^  enabled 

her  to  avoid   frequent  applications  to   Parliament  for 

money.  This  greatly  increased  her  popularity,  and  caused 

subsidies  to  be  granted,  when  applied  for,  with  both 

Revenue  occa-    liberality  and  readiness.     She  indeed  occasionally  had 

JJJ^^[^  ^      recourse  to  the  ancient  practice  of  forced  loans  from  the 

mcuu  of  forced  wealthy,  notwithstanding  the  statute  of  Richard  IIL 

*  against  them.    But  she  is  honourably  distinguished  from 

wUch  were        her  predecessors  by  the  moderation  and  tact  with  which 

JSJSd^^         these  loans  were  exacted  and  by  her  punctuality  and 

speed  in  repayment' 
Lotd  Burleigh's       Very  much  of  the  credit,  and  a  fair  share  kA  die 
•*^""^»*«*«**«i.    odium,  attaching  to  the  government  of  Elizabeth,  are 

of  right  due,  not  to  her  personally,  but  to  the  poligr 
of  her  ministers,  among  whom  Sir  William  Cecil 
Lord  Burleigh,  stands  pre-eminent.  Under  his  ad- 
ministration England,  it  has  been  said,  *  was  managed  as 
if  it  had' been  the  household  and  estate  of  a  nobleman 
under  a  strict  and  prying  steward.  It  was  a  main  part 
of  his  system  to  keep  alive  in  the  English  gentry  a  per- 
suasion that  his  eye  was  upon  them.  No  minister  was 
ever  more  exempt  from  that  false  security  which  is  the 
usual  weakness  of  a  court.     His  failing  was  rather  a  bias 

*  Strype,  Whitgift,  222,  Appendix,  94. 

2  *  In  the  time  of  Queen  Elizabeth/  said  Mr.  Justice  Hmtoa  ia  liif 
judgment  in  the  case  of  ship  money,  *  in  the  end  of  her  reign,  whether 
through  covetousness  or  by  reason  of  the  wars  which  came  uix>n  her,  I  know 
not  by  what  council,  she  clesired  benevolence  ;  the  statute  of  2d  Richaid  Ht 
was  pressed,  yet  it  went  so  far  that  by  commission  and  direction  moneytm 
gathered  in  every  Inn  of  Court ;  and  I  myself,  for  my  part,  paid  ^^^^^ 
shillings.  But  when  the  Queen  was  informed  by  her  judges  mat  thif  ^em. 
of  proceeding  was  against  law,  she  gave  directions  to  pay  all  sudi  V*" 
were  collected  back  ;  and  so  I  (as  all  the  rest  of  our  house,  and  as  I  thiik 
of  other  houses  too)  had  my  twenty  shillings  repaid  me  again  ;  and  po<T 
councillors  were  sent  down  to  all  parts,  to  tell  them  Uiat  it  was  Iv  v 
defence  of  the  realm,  and  it  should  be  repaid  them  again.'  Slate  ToiK 
iii.  1x99. 
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towards  suspicion  and  timidity;  there  were  times,  at 
least,  in  which  his  strength  of  mind  seems  to  have  almost 
deserted  him  through  a  sense  of  the  perils  of  his  sovereign 
and  country.  But  those  perils  appear  less  to  us,  who 
know  how  the  vessel  outrode  them,  than  they  could  do 
to  one  harassed  by  continual  informations  of  those 
numerous  spies  whom  he  employed  both  at  home  and 
abroad.  The  one  word  of  Burleigh's  policy  was  preven- 
tion ;  and  this  was  dictated  by  a  consciousness  of  want- 
ing an  armed  force  or  money  to  support  it,  as  well  as  by 
some  uncertainty  as  to  the  public  spirit  in  respect  at 
least  of  religion.  But  a  government  that  directs  its 
chief  attention  to  prevent  offences  against  itself  is  in  its 
very  nature  incompatible  with  that  absence  of  restraint, 
that  immunity  from  suspicion,  in  which  civil  liberty,  as  a 
tangible  possession,  may  be  said  to  consist.  It  appears 
probable  that  Elizabeth's  administration  carried  too  far, 
even  as  a  matter  of  policy,  this  precautionary  system 
upon  which  they  founded  the  penal  code  against  popery ; 
and  we  may  surely  point  to  a  contrast  very  advantageous 
to  our  modern  constitution  in  the  lenient  treatment 
which  the  Jacobite  faction  experienced  from  the  princes 
of  the  House  of  Hanover.  She  reigned,  however,  in  a 
period  of  real  difficulty  and  danger.  At  such  seasons 
few  ministers  will  abstain  from  arbitrary  actions,  except 
those  who  are  not  strong  enough  to  practise  them.'  ^ 

Throughout  the  reign  of  Elizabeth  the  predominant  Puritan  ascend- 
party  in    the  House  of   Commons  was    composed    of  ^^^  ^^  ^^^ 
members  more  or  less  imbued  with  the  Puritan  doctrines.  Commons. 
Amongst  them  were  many  bold  and  active  spirits,  well- 
read  in  constitutional  lore,  who  gradually  organized  an 
opposition  to  the  despotism  of  the  Crown,  and  on  several 
occasions  successfully  resisted  all  the  efforts  of  the  Court 
party. 

The  two  principal  subjects  upon  which  conflicts  arose  Conflicts  with 

the  crown : 

^  Ilallam,  Const.  Hist.  i.  247. 
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between  the  Crown  and   Parliament  were   the  settle- 
(i)  As  to  settle-  ment  of  the  succession  to  the  throne,  and  a   further 

ment  of  the 
saccessioiL 


ment  of  the         reformation  in  the  established  religion.      At   first  the 


efforts  of  the  Commons  were  directed  towards  urging  the 
queen  to  marry,  a  request  to  which  she  always  returned 
evasive  answers.  As  the  hope  of  her  marriage  grew 
fainter,  and  the  fears  of  the  popular  party  increased  lest 
the  claim  of  Mary  Queen  of  Scots  should  be  preferred 
to  the  title  .of  the  House  of  Suffolk,  Parliament  became 
more  urgent  for  some  '  proclamation  of  certainty  already 
provided/  alluding  to  the  settlement  of  the  succession 
under  Henry  VHI.'s  will,  *  or  else  by  limitations  of  cer- 
tainty if  none  be*  by  means  of  a  fresh  parliaroentaiy 
settlement.^  The  queen  resolutely  declined  to  pronounce 
between  the  conflicting  claimants  to  the  throne  ;  a  poliqr 
in  which  she  appears  to  have  been  supported  by  Cedl, 
who  thought  that  no  limitation  of  the  crown  could  at 
that  time  be  effected  without  great  peril  to  the  state. 
A.D.  1566.  In  1 566  this  question  gave  rise  to  one  of  the  most  serious 

conflicts  between  the  Crown  and  the  Commons  which 
had  arisen  since  the  days  of  Henry  IV.  Both  Houses 
of  Parliament  united  to  importune  the  queen  to  give 
way.  In  both  very  bold  language  was  employed, 
and  some  peers,  members  of  the  queen's  council,  arc 
even  said  to  have  insisted  in  their  places  that  her 
majesty  ought  to  be  compelled  to  take  a  husband,  or 
else  that  a  successor  should  be  declared  by  Parliament 
against  her  will.  Elizabeth  met  the  attack  with  boldness 
and  tact.  The  recalcitrant  peers  were  excluded  fifoo 
her  presence  until  they  had  made  submission,  and  the 
Commons  were  induced,  by  the  ministers  in  their  House; 
to  modify  their  request  that  the  queen  would  name  h<r 
successor,  by  coupling  with  it  an  alternative  request 
that  she  would  take  to  herself  a  husband.  To  this  she 
returned  a  vague  but  courteous  answer.     The  Coon 

'  D*Ewes'  Journal,  p.  82. 
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mons,  however,  were  not  satisfied,  and  continued  to 
discuss  the  question  of  the  succession.  The  queen  at 
length  positively  enjoined  them,  through  the  Speaker,  to 
proceed  no  further  in  the  business.  Hereupon  a  member, 
Paul  Wentworth,  moved  to  know  whether  the  queen's 
command  and  inhibition  were  not  against  their  liberties 
and  privileges  ?  Lengthened  debates  ensued,  and  at  the 
expiration  of  several  days  the  queen,  finding  it  advisable 
to  give  way,  informed  the  Speaker  that  she  revoked  her 
former  commandment  and  inhibition  ;  '  which  revoca- 
tion,' say^  the  journal,  '  was  taken  by  the  House  most 
joyfully,  with  hearty  prayer  and  thanks  for  the  same/  ^ 

Five  years  elapsed  before  the  queen  summoned 
another  Parliament.  At  its  meeting  in  April,  1571,  the 
Lord  Keeper  Bacon,  in  replying  to  the  Speaker's  cus- 
tomary demand  of  freedom  of  speech,  said  that  '  her 
majesty  having  experience  of  late  of  some  disorder  and 
certain  offences,  which,  though  they  were  not  punished, 
yet  were  they  offences  still,  and  so  must  be  accounted, 
they  would  therefore  do  well  to  meddle  with  no  matters 
of  state  but  such  as  should  be  propounded  unto  them, 
and  to  occupy  themselves  in  other  matters  concerning 
the  commonwealth/  ' 

Silenced  for  a  time  on  the  question  of  the  succession,  (2)  As  to  eccle- 
the  Commons  now  turned  their  attention  to  another  Jj^^'^'yTf^'™' 
topic  equally  obnoxious  to  the  queen.  In  this  session 
no  fewer  than  seven  bills  were  introduced  in  the  lower 
House  for  a  further  reformation  of  ecclesiastical  affairs. 
Elizabeth  was  indignant  at  this  interference  with  her 
supremacy,  and  Strickland,  the  mover  of  the  bills,  was 
sent  for  to  the  council  and  ordered  not  to  appear  again 
in  Ws  place  in  Parliament  This  proceeding  was  noticed 
in  the  House  as  being  a  violation  of  parliamentary  pri- 
vilege, and  an  injury  not  merely  to  himself  but  to  his 
constituents  whom  he  represented.  The  ministers  en- 
deavoured to  excuse  his  detention  on  the  ground  that  it 

»  Hallam,  Const.  Hist.  i.  251.         •  D'Ewcs'  Journal,  p.  141. 
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was  occasioned  not  by  anything  spoken  in  the  House, 
but  by  his  having  introduced  bills  against  the  preroga- 
tive of  the  queen.  Mr.  Yelverton,  however,  maintained 
that  although  the  queen's  prerogative  was  to  be  upheld, 
it  ought  to  be  confined  within  reasonable  limits ;  that 
as  the  queen  could  not  make  the  law,  so  she  had  no 
right  to  break  it ;  and  that  as  that  House,  where  all  things 
came  to  be  considered,  could  determine  the  right  to  the 
crown, — which  it  would  be  high  treason  to  deny, — it 
could  certainly  entertain  motions  respecting  religious 
ceremonies.  Seeing  the  resolute  attitude  of  the  House, 
the  queen  prudently  permitted  Strickland  to  return  to 
his  place.^  This  was  an  important  victory  for  the  Com- 
mons, who  thenceforth  displayed  increased  confidence 
in  asserting  their  privileges  against  the  arbitrary  preten- 
sions of  the  Crown. 

In  the  Parliament  of  1572  no  opposition  was  shown; 

but  at  its  next  meeting,  in  February,  1575-6,  a  speech  of 

remarkable  boldness  in  defence  of  the  liberties  and  pri- 

Speedi  of  Peter  vileges  of  the  Commons  was  delivered  by  Peter  Went- 

Wcntworth  in     ^^^h,  member  for  Tregony,  in  Cornwall,— a  brother  or 

other  near  relative  of  the  Paul  Wentworth  who  had 
earlier  distinguished  himself  in  the  same  cause.  '  Sweet 
is  the  name,'  he  said,  *of  liberty  ;  but  the  thing  itself  a 
value  beyond  all  inestimable  treasure.  So  much  the  more 
it  behoveth  us  to  take  care  lest  we,  contenting  ourselves 
with  the  sweetness  of  the  name,  lose  and  forego  the 
thing.'  '  In  the  last  and  preceding  session/  he  con- 
tinued, *  I  saw  the  liberty  of  free  speech  so  much  and  so 
many  ways  infringed,  and  so  many  abuses  offered  to 
this  honourable  council,  as  hath  much  grieved  me; 
wherefore  I  do  think  it  expedient  to  open  the  commo- 
dities that  grow  to  the  prince  and  state  by  free  speech. 
Without  this  it  is  a  scorn  and  mockery  to  call  it  a  Par- 
liament house  ;  for  in  truth  it  is  a  school  of  flatteiy  and 

»  D'Ewes,  156, 175, 176. 
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dissimulation.  Two  things  do  great  hurt  here :  one,  a 
rumour  which  runneth  about  the  House,  "Take  heed 
what  you  do ;  the  queen's  majesty  liketh  not  such  a 
matter;  whosoever  preferreth  it,  she  will  be  offended 
with  him."  On  the  contrary,  "  Her  majesty  liketh  of 
such  a  matter ;  whosoever  speaketh  against  it,  she  will 
be  much  offended  with  him."  The  other  is  a  message 
sometimes  brought  into  the  House,  either  of  command- 
ing or  inhibiting,  very  injurious  to  the  freedom  of  speech 
and  consultation.  I  would  to  God,  Mr.  Speaker,  that 
these  two  were  buried  in  hell  \  The  king  hath  no  peer 
or  equal  in  the  kingdom ;  but  he  ought  to  be  under  God 
and  the  law,  because  the  law  maketh  him  a  king.  A 
message  was  brpught  last  session  into  the  House,  that  we 
should  not  deal  in  any  matters  of  religion,  but  first  to 
receive  from  the  bishops.  Surely  this  was  a  doleful 
message,  for  it  was  as  much  as  to  say,  ye  shall  not  deal 
in  God's  causes.*  He  proceeded  to  express  great  indig- 
nation at  the  queen's  refusal  to  assent  to  the  attainder 
of  Mary  of  Scotland  ;  boldly  exclaimed,  '  none  is  with- 
out fault,  no,  not  our  noble  queen,  but  has  committed 
great  and  dangerous  faults  to  herself;'  rudely,  but 
withal  loyally,  accused  her  majesty  of  ingratitude  and 
unkindness  towards  her  subjects ;  and  declared  that  his 
only  object  was  *  the  advancement  of  God's  glory,  an 
honourable  sovereign's  safety,  and  the  sure  defence  of 
diis  noble  isle  of  England,  by  maintaining  the  liberties 
of  this  honourable  council,  the  fountain  from  whence  all 
these  do  spring.'  ^  This  direct  attack  upon  the  queen 
alarmed  the  House  of  Commons.  They  deemed  it  pru- 
dent to  anticipate  any  action  from  without  by  seques- 
tering Wentworth,  and  appointing  a  committee  of  all 
the  privy  councillors  in  the  House  to  examine  him.  On 
being  assured  that  the  committee  sat  not  as  councillors 
but  as  members  of  the  Commons  only,  he  submitted  to 

*  D'Ewcs,  236 ;  Pari  Hist.  iv.  186. 
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general  sob- 
misareness  of 
the  Commons. 


Successful  op- 
position to 
monopolies, 
1601. 


read  it'  Not  content  with  this  general  reprimand, 
Morice  himself  was  arrested  in  his  place,  committed  to 
prison,  deprived  of  his  office  in  the  Court  of  Wards,  and 
disabled  from  practising  as  a  barrister.* 

The  submissiveness  with  which  the  majority  of  the 
Commons  for  so  many  years  bowed  to  the  haughty  words 
and  harsh  acts  of  Eh'zabeth,  was  due  in  a  great  measure 
not  to  ignorance  of  their  unconstitutional  character  or  a 
lack  of  spirit  to  resist,  but  to  a  deep  conviction  of  the 
perils  and  dangers  which  threatened  the  reformed  re- 
ligion and  the  national  independence,  coupled  with  a 
firm  reliance  on  the  patriotic  courage  and  wisdom  of  the 
queen.     For  these  reasons,  during  the  greater  part  of 
her  reign,  'the  Puritans  in  the  House  of  Commons^ 
though  sometimes  mutinous,  felt  no  disposition  to  array 
themselves  in  systematic  opposition  to  the  Government 
But,  when   the  defeat  of  the  Armada,  the  successful 
resistance  of  the  United  Provinces  to  the  Spanish  power, 
the  firm  establishment  of  Henry  IV.  on  the  throne  of 
France,  and  the  death  of  Philip  IL,  had  secured  the 
state  and  the  church  against  all  danger  from  abroad,  an 
obstinate    struggle,    destined    to  last    throu^  several 
generations,  instantly  b^an  at  home.     It  was  in  the 
Parliament  of   1601   that   the  opposition  which  had, 
during  forty  years,  been  silently  gathering  and  husband-. 
ing  strength,  fought  its  first  great  battle  and  won  its 
first    victory.'^      The    conflict    arose    concerning  the 
enormous  abuse  of  monopolies.     Under  cover  <rf  the 
loosely-defined  prerogative  possessed  or  assumed  by  tk 
crown  of  regulating  all  matters  relating  to  conunatKi 
the  queen  had  taken  upon  herself  to  make  lavish  gntftt 
to  her  courtiers,  of  patents  to  deal  exclusively  in  t 
multitude  of  articles,  mostly  common  necessaries  of  fife 
Coal,  leather,  salt,  oil,  vinegar,  starch,  iron,  lead,  yaflli 
glass,  and    many  other   commodities  were   in  coo*- 

»  Pari.  Hist.  396;  Townsend,  60;  D'Ewes,  478;  Neal,  Hist  Port,  t  t* 
*  Macaulay,  Hist  Eng.  i.  49. 
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quence   only  to   be   obtained   at  ruinous   prices.     The 

grievance  was  first  mooted  in  Parliament  in  1571,  by  a 

Mr.  Bell ;    but  he  was  at  once  summoned  before  the 

council,  and  returned  to  the  House  '  with  such  an  amazed 

countenance,  that  it  daunted  all  the  rest*  ^     After  the 

lapse   of  twenty-six   years  the  Commons  ventured,  in 

^S97>  to  present  an  address  to  the  queen  on  the  same 

subject,  to  which  she  replied,  through  the  lord  keeper, 

that  she  *  hoped  her  dutiful  and  loving  subjects  would 

not  take  away  her  prerogative,  which  is  the  choicest 

flower  in  her  garden,  and  the  principal  and  head  pearl 

in  her  crown  and  diadem  ;  but  would  rather  leave  that 

to  her  disposition,  promising  to  examine  all  patents  and 

to  abide  the  touchstone  of  the  law.'  ^     In  spite  of  these 

fair  words,  the  abuse,  far  from  being  abated,  rose  to  a 

still   greater   height.     So    numerous   were   the  articles 

subject  to  monopoly,  that  when  the  list  of  them  was 

lead  over  in  the  House  in  1601,  an  indignant  member 

exclaimed,  *  Is  not  bread  amongst  them  }     Nay,  if  no 

lemedy  is  found  for  these,  bread  will  be  there  before  the 

next  Parliament.'  ^    A  bill  '  for  the  explanation  of  the 

common  law  in  certain  cases  of  letters-patent '  was  intro- 

dnced  by  Mr.  Laurence  Hyde,  and  was  debated  with 

imjw^cedented  warmth  for  four  days.   The  ministers  and 

ooortiers,  who  endeavoured  to  support  the  prerogative, 

licre  overborne  by  a  torrent  of  indignant  and  menacing 

^^.idoquence.    The  populace  openly  cursed  the  monopolies, 

and  declared  that  the  prerogative  should  not  be  suffered 

Id  touch   the   old   liberties   of  England.     Seeing  that 

xtsistance   was    no    longer    politic,    or    even   possible, 

Elizabeth,  with  admirable  tact,  sent  a  message  to  the 

Rouse,  that  'understanding  that  divers  patents  which 

,*lie  had  granted  had  been  grievous  to  her  subjects,  some 

[^lumld  be   presently   repealed,   some   superseded,   and 


»  D'Ewes,  159.  '  D'Ewes,  547. 
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none  put  in  execution  but  such  as  should  first  have  a 
trial,  according  to  the  law,  for  tlie  good  of  the  people.* 
Robert  Cecil,  the  secretary,  added  the  more  direct  assur- 
ance that  all  existing  patents  should  be  revoked,  and  no 
others  granted  for  the  future.   Overjoyed  at  their  victory, 
the  Commons  waited  upon  the  queen  with  an  address  of 
thanks;  to  which  she  replied  in  an  affectionate  and  even 
apologetic  tone.     *  Never  since  I  was  a  queen,'  she  told 
them,  *did  I  put  my  pen  to  any  grant  but  upon  pretext 
and  semblance  made  to  me,  that  it  was  both  good  and 
beneficial  to  the  subjects  in  general,  though  a  private 
profit  to  some  of  my  ancient  servants  who  had  deserved 
well.    .    .    .     Never  thought  was  cherished  in  my  heart 
that  tended  not  to  my  people's  good.'  ^ 


Indiscriminate 
almS'giznng  of 
the  clersy. 


»  Pari.  Hist  iv.  480. 

Poor  Laws. — The  year  1601  is  remarkable  not  only  for  the  Tictorrof 
the  Commons  on  the  question  of  mono]X)lies  but  also  for  the  p&siDg  of'the 
great  statute,  43  Eliz.  c.  2,  *  An  Act  for  the  Relief  of  the  Poor/  whicfa  is 
the  foundation  of  our  modern  Poor  Law. 

In  pre-Nonnan   times  the   State  did  not  directly  relieve  poverty,  bat 
by  enforcing  by  legal  sanctions  the  payment  of  tithes  to  the  Church,  it  may 
be  said  to  have  indirectly  provided  for  the  relief  of  the  poor.   In  \ht\r  incep- 
tion tithes  were  voluntary  offerings  of  the  people,  made  onder  the  belief— 
carefully  inculcated  by  the  clergy— of  the  rcligioiLs  duty  of  every  Christian  to 
bestow  on   God*s  service  a  tenth  ixirt  of  his  goods.     •  But  it  w»  iiol 
possible  or  desirable,*  observes  Professor  Stubl)s  (Const.  HisL  L  mSI, 
'  to  enforce  this  duty  by  spiritual  penalties  :  nor  was  the  actual  expenditiut 
determined  except  by  custom,  or  by  the  will  of  the  bishop,  who  luaaDj 
divided  it  between  the  church,  the  clergy,   and   the  poor.     .    .    The 
recognition  of  the  legal  obli^tion  of  tithes  dates  from  the  eighth  oentiiy, 
both  on  the  continent  and  m  England.     In  a.d.  779  Charles  the  Grent 
onlaincd  that  every  one  should  pay  tithe,  and  that  the  proceeds  shoaM  bt 
disposed  of  by  the  bishop  :  and  in  a.d.  787  it  was  made  imperative  brtW 
Icgatinc  councils  held  in  England,  u^hich  being  attended  and  confirmed  wf  Ik 
kings  afid  cahlormen  had  the  authority  of  IVitenagentots,     From  that  tine  il 
was  enforced  by  not  unfrcquent  legislation  :  the'cathcdral  church  beiv  t^ 
normal  recipient,  and  the  bishop  the  distributor.'   By  a  law  of  .-Ethebto  IL 
the  tithes  were  directed  to  be  applied,  in  accordance  with  the  aadetf 
usage,  one-third  to  church  fabrics,  one-third  to  the  cleigy  and  the  rsmh 
ing  third  to  the  poor.     It  was  not  until  the  council  held  in  A.D.  laoothtf 
the  principle  of   the  prior  claim  of  the  parochial  clergy  od  tithes  mi 
summarily  stated  (Stubbs,  Const.  Iluit.  i.  229).     In  the  Mirror  of  Jadifle 
(c.  I,  s.  3)  it  is  said  to  \yc  the  right  of  the  poor  to  be  '  sustained  by  par*Vb 
rectors  (»f  the   church,    and  the  parishioners,  .so  that  cone  of'then  Ar 
for  default  of  sustenance,*  but  the  duty  was  one  of  imperfect  obJigilK* 
there  l>cing  no  compulsory  method  of  enforcing  it     The  defgy,  howtnTi 
more  es}H;cinl]y  the  monastic  bodies,  who,  as  impropriators  of  puooUid 
benefices,  had  managed  to  .secure  a  large  portion  of  tithes,  by  00  BKSOf 
neglected  this  duty;  but  imfortunately  'tnc  blind  e]cemoiS)iiinr  spnl* 
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The  reviving  independence  of  the  House  of  Commons  Privil^[es  of 
under  the  Tudor  sovereigns,  especially  during  the  reign  ^dicated! 

which  led  them  to  practise  and  inculcate  indLscriniinate  alms- giving  had  Edw,  III.^s 

a  direct  tendency  to  foster  *that  vagabond  mendicity  which  unceasing  and  statute  of 

very  severe  statutes  were  enacted  to  repress.*     By  Edward  IIL's  Statute  of  Labourers: 

Labourers  {supra^  p.    275)  it  was  forbidden  to  give  alms,   under  colour  Alms-swing  to 

of  chanty,  to  the  able-hodied  poor ;  every  man  having  no  means  of  his  own  /yj^  able-bodied 

was  to  accept  service  under  pain  of  imprisonment.     By  the  12  Richard  II.  forbidden, 

b^;ging  was  pennitted,  subject  to  regulations, — certificates  might  be  given  „ 

to  poor  men  and  women  authorizing  them  to  beg  within  specified  local  /  ^^'2f  /^/!!i# 

Under  Henry  VIII.   the  same  policy  with  regard   to   the   poor  was    "2  ^«fAtfr</ //. 
maintained,  but  with  a  great  increase-  of  severity.     By  the  22  Hen.  VIII.,    Henry  VII Vs 
c.  12,  all  beggars  and  vagrants — as  well  aged  and  impotent  as  able-bodied  Po*>^  laws, 
— were  ordered  to  repair  to  the  place  of  their  birth.     Justices  of  the  peace    22  Henry  VIII. 
were  anthorized  to  give  licences  to  *aged  poor  and  impotent  persons'  to  beg   ^,  12. 
within  certain  prescribed  districts,  but  licensed  beggars  transgressing  their 
limits,  and  all  unlicensed  b^gars,  were  to  be  twice  whipped  and  set  in  the 
pillory,    and,  on  repeating-  the  offence,   to  lose  their  ears.     By  the  27    27  Henry  VIII, 
Hen.  Vni.  c.  25,  all  cities,  counties,  towns,  and  parishes  were  directed  to   c.  25. 
maintain  their  a^ed  and  impotent  poor  by  voluntary  alms,  and  to  set  the 
able-bodied  to  work  ;  but  '  valiant  and  sturdy  beggars,'  refusing  to  work, 
were  to  be  punished  by  whipping  for  the  first  offence,  loss  of  an  ear  for  the 
second,  ana  hanging  for  the  third.     By  the  same  Act  indiscriminate  alms- 

S'ving  was  forbidden  on  pain  of  forfeiting  ten  times  the  value  of  the  gift ; 
It  an  offertory  was  to  be  made  in  every  parish  church  on  Sundays,  to 
which  the  clergy  were  to  exhort  the  people  to  contribute. 

By  the  suppression  of  the  monasteries  the  chief  support   of  vagrant    Suppression  of 
mendicity  was  withdrawn  ;  and  under  Edw.  VI.  and  Elizabeth  numerous   the  monasteries, 
statutes  were  passed  enforcing  with  greater  stringency  and  severity  the 
provisions  already  in  existence  for  the  relief  of  the  aged  and  impotent, 
and  the  punishment  of  the  *  valiant  and  sturdy  '  poor. 

At  length  in  1601,  the  Act  of  43  Eliz.   introduced  regular  local  taxa-    Statute  a'X 
tJon  for  the  relief  of  the  poor.     Every  parish  was  to  be  responsible  for  the    EHz.  c.  2 
maintenance  of  its  own  poor  out  of  a  rate  to  be  levied  on  the  landed    y^  ^    \(^\ 
property  of  the  parish  by  *  overseers  of  the  poor,'  consistinjj  of  tlie  church-    the  basis  of 
wardens,  and  from  two  to  four  substantial  householders  nominated  yearly    modern  poor - 
by  two  justices  of  the  neiglibourhood.     The  rate  wa.s  to  be  applied  by  tlie    laws. 
overseers  (i)  in  providing  work  for  all  able-bodied  persons  who  had  no 
means  to  maintain  themselves,  and  (2)  hi  relieving  the  lame,  impotent,  old, 
blind,  and  such  other  persons  as  were  poor  and  not  able  to  work,  and  who 
had  no  parents,  grand -parents,  or  children  competent  to  maintain  them. 

The  Act  of  43    Eliz.   involved  two  principles:    (i)   the   relief  of  the    Law  of 
impotent  and  aged,  and  the  providing  work  for  the  able-bodied,  poor  ;  (2)    Settlement. 
that  this  should  be  done  parochially,  each  parish  proNiding  for  its  own 
poor.      It  had  already  been  directed  by  certain  earlier  statutes  that  paupers 
unable   or   unwilling  to  work,  should   be  compellal>le  to  remain  in   the 
particular  parishes  where  they  were  settled  {i.e.  where  they  were  born,  or  had 
resided  for  a  certain  j>eriod,  varying  from  i  to  3  years).     But  there  was 
nothing  to  prevent  able-bodied  and  industrious  paupers  from  resorting  to 
any  parish  that  they  pleased  for  employment ;   and  the  irregular  and  im- 
perfect manner  in  which  the  Act  of  Elizabeth  was  for  years  carried  out  in 
many  parishes  caused  a  migration  of  poor  into  those  which  were  better  regu- 
lated.    To  relieve  the  latter  from  this  unfair  burthen  an  Act  was  passed  in 
1662  (14  Car.  II.  c.  12)  providing  that  within  40  days  after  the  coming  of 
any  person  to  settle  in  any  parish,  he  might,  on  complaint  of  the  church- 
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of  Elizabeth,  is  further  evidenced  in  the  care  with  which 
the  peculiar  privileges  and  immunities  of  Parliament 
were  from  time  to  time  vindicated.  The  cases  of  Ferrers 
in  1543,  and  of  Smalley  in  1575,  (relating  to  the  free- 
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wardens  or  overseers  that  his  circumstances  were  such  that  he  was  likelf  to 
become  a  charge  upon  the  parish,  be  removed,  by  the  warrant  of  two  justices, 
back  to  the  parish  in  which  he  was  bom,  or  had  been  last  settled 
for  at  least  40  days.  Thus  originated  the  law  of  settl**ment,  which  has  been 
the  subject  of  a  vast  amount  of  subsequent  legislation  and  still  retainx 
a  close  connexion  with  the  relief  of  the  poor.  (On  the  existing  lav 
of  settlement,  see  Stephen,  Commentaries,  iii.  175-178.) 

The  relief  of  the  poor  in  all  its  various  details  continued  for  more  than  a 
century  under  the  uncontrolled  management  of  the  overseers,  who,  in  too 
many  instances,  proved  quite  unequal  to  the  duty  of  effectively  working  the 
Act. 

In   1723,  by  9  Geo.   I.  c  7,  churchwardens  and  overseers  of  parishes 
were  empowered,  with   the  consent   of  the  vestry,  to  purchase  or  hire 
houses,  or  to  contract  with  any  person,  for  the  lodging  and  emplo3rmmt  of 
the  poor ;  three  small  parishes  were  permitted  to  unite    in   establishing 
a  single  workhouse  ;  and  it  was  declared  that  all  persons  who  declined  to 
submit  to  the  lodging  pro\ided  for  them  should  not   be  entitled  to  any 
relief.     In  1782  Mr.  Davies  Gilbert's  Act  (22  Geo.  III.  c.  83)  anthomed 
parishes  in  which  the  adoption  of  the  Act  should   be  agreed  upoo  by 
two-thirds  in  number  and  value  of  the  owners  and  occupiers,  to  appoint 
guardians  to  act  in  place  of  overseers  of  the  poor  ;  and  also  to  enter  into 
voluntary  unions  with  each  other  for  the  accommodation,  employment,  and 
maintenance  of  their   paupers.      In    1S19  the  Act  59   Geo.    III.    c.    12, 
empowered  the  vesiry  of  any  parish  to  commit  tlic  management  oi  ^l'^  p>v 
to  a  committee  of  substaniial  householder.^,  tcrme<l  a  j.vVc/  restn,  10  wh«">c 
directions  the  overseers  should  l>e  bound  to  conform. 

Both  the  Gilbert  Act  and  the  Select  Vestry  Act  t>einp  permissive  only  an-i 
not  comjuil>ury,  the   relief  of  the  poor  in  the  gre.it  majority  of  pan-'i^-i 
continued   to  l)e  a«lmini.Ntere«l   bv  the  ove^■^eer^.       Un-.lcr   their   i'.:r.*n'.t 
admini•^trati()n  the  wise  and  simple  prtnisit)n">  cf  the  l.iw  for  the  re'iel  oi  '^-t 
pt>or  j^radually  assumed  the  proportions  of  a  j^ii^antic  nation.il  evil.      *  Fhf 
industrial   populalit)n   of  the  whole  country,"  observe^  Sir   Erskine   May 
(Const.  Hist.  iii.  405),    *  was  beinj;  rapidly  retluce<l   to   paujH^rism,  wh:]e 
property  was   threatened  with  no  distant   ruin.      The   system   which  was 
working  this  mischief  assumed  to  he  founded  up«^>n  l»oiievt-)!ence :  Iks!  !:•» 
evil  j;cnius  could  have    designed   a  schenie  of  greater   malignity  for  ::.e 
corru]>lion  of  the  human  race.     The  fund  intcndcl  for  the  relief  of  w.intan-1 
sicknesN,  — of  age  and  impotence, —  was  recklessly  di'^triliutcd  to  all  »S» 
l>egge<i  a  share.      Kveryone  was  taught  to  loi»k  to  the  j>ari>h,  and  n'"«t  lob:* 
own  honest  industry,  for  support.     Tlie  idle  clown,  without  work,  fare^4  « 
well  as  the  industrious  la])Ourer  who  toiled   from  mi>m    till  ni;:hl.     The 
shameless  slut,  with  half  a  do7en  children,  the  progeny  of  many  fathers,  wa» 
provide<l   for  as   liberally  as  the  destitute  widow  and    her  orphan*.     Hut 
worst?  than   thiN,  indepencleiit  labourer^  were  tempted  an^l  setluce^l  irl^  tbt 
degradetl  ranks  of  pauperism,  by  payments  freely  made  in  aid  oi  waje*. 
Cottage   rents  were   paid,  and   allowances  given  according  to  the  number 
of  a  family.       Hence    thrift,    self-denial,    aiid   honest    independence  w««t 
discour.iged.      The  manly  farm  labourer,   who  scorned  to  a*k  for  aJmv 
found  his  own  wages  artihcially  lowered,  while  impnn-idence  w.is  cherished 
and  rewarded  by  the  parish.      He  could  barely  live,  without  incumbriBce: 
but  boys  and  girls  were  hastening  to  church, — withoat  a  thought  of  A* 


XII.] 


Elizabeth. 


453 


dom  of  members  and  their  servants  from  arrest),  and 
the  cases  of  Nowell  in  1553,  and  of  the  county  of 
Norfolk  in  1586,  (as  to  the  right  of  the  House  to  deter- 
mine contested  elections,)  have  been  already  considered 

morrow, — and  rearing  new  broods  of  paupers,  to  be  maintained  by  the 
overseer.  Who  can  wonder  that  lalx)urers  were  rapidly  sinking  into 
pau  perism,  viithout  pride  or  self-respect  ?  But  the  evil  did  not  even  rest 
here.  Paupers  were  actually  driving  other  labourers  out  of  employment, — 
that  labour  being  preferred  which  was  partly  paid  out  of  rates,  to  which 
employers  were  forced  to  contribute.  As  the  cost  of  pauperism,  thus 
encouraged,  was  increasing,  the  poorer  ratepayers  were  themselves  reduccil 
to  poverty.  The  soil  was  ill-cultivated  by  paujxir  labour,  and  its  rental 
consumed  by  parish  rates.  In  a  period  of  nfty  years,  the  poor-rates  were 
quadnxplcd ;  and  had  reached,  in  1833,  the  enormous  amount  of /"S, 600,000. 
In  many  parishes  they  were  approaching  the  annual  value  of  the  land 
itielf.' 

At  length,  in  1834,   on  the  recommendation  of  a  royal   commission 

appointed  at  the  re(]uest  of  Parliament  in  the  preceding  year,  to  inquire 

into  the  state  and  administration  of  the  laws  relating  to  the  p>or,   wius 

paffied  the  important  *  Poor  I-aw  Amendment  Act ',  (4  &  5  Will.  IV,  c.  76^. 

•The   principle   was  that  of  the  Act  of  Elizabeth,  to  confine   relief  to 

destitution  ;  and  its  object  to  distinguish  Ijetween  want   an<l  imposture. 

This  test  was  to  be  found  in  the  workhouse.    Hitherto  paui>erism  had  1)cct! 

generally  relieved  at  home,  the  parish  workhouse  l)eing  the  refuge  for  tin; 

a;;;©!,  for  orphans  and  others,  whom  it  suited  l)etter  than  out-door  relief. 

Now  out-^loor  relief  was  to  be  withdrawn  altogether  from  tlic  able -b(»« lied, 

whose  wants  were  to  be  tested  by  their  willingness  to  enter  the  workliouso. 

This  experiment  liad  already  been  successfully  tried  in  a  few  well-ordenvl 

parishes,  and  was  now  generally  adopted,     liut  instead  of  continiiiuj;  ill- 

re^uintcvl    jxirish    workhouses,    sevcr.U   parishes  were   united,    and    union 

workhouses  established  common  to  them  all.     The  local  admini>tKUi;)n  of 

the  poor  was  placed  under  electevl  boanls  of  guardians  ;  and  its  jjener.il 

*yp>erintcndence   under   a   central  IJoard   of  Commissioner-;   in    London.' 

(M.ty,    CorLst.    Hist.    iii.    407.)     The    *  Poor    Law  Conmiissioners '   were 

appointed  for  five  years,  but  the  duration  of  the  Connnission  was  afterwards 

extended  from  time  to  time  till  1S47,  when,  by  statute  10  &  1 1  Vict.  c.  109, 

it  was  snpersedetl  by  a  new  Commission,  afterwards  known  as  the  *  Poor 

Law  B«)ard,*  consisting  of  the  Lord  President  of  the  Ctiuncil,  Lord  Privy 

Seal,  Home  Secretary-,  and  Chancellor  of  the  Kxchequer  for  the  time  being, 

and  of  such  other  persons  as  the  Crown  might   ai)point.     In    1S71,   by 

statute  34  &  35  Vict.  c.  70,  the  *  I'oor  Law  IJoard  '  was  aboli-rlied  antl  its 

powers  traaslerred  to  a  new  U)dy  calle<l  the  *  lx)cai  (»overnmenl   Board' 

(in  which  was  concentrated  the  supervision  of  tlie  law.-i  relatin;^  to  tlie  j)ul)lic 

health,   the   relief  of  the  por;r,   ami   local  government),    consisting   of  a 

Pnr^ident,   appointe<l   by  antl  holding   office  during  tlie  I'leasure  of  the 

Cr«Twn,  of  the   President  of  the  Council,  all  the  ])rincipal  .Sccretarie.-.  of 

State,  the  Ix)rd  Privy  Seal,  and  the  Chancellor  of  tlie  Kxclieiuer. 

Within  three  years  from  the  passing  of  the  Act  of  1834  its  beneficial 
effects  were  nianifc-ted  in  a  re<luction,  to  the  extent  of  tliree  millions,  in  tlic 
annual  expenrliture  for  the  relief  of  the  ]X)or.  Some  of  the  j)n)visi()ns  (»f  the 
Act    have    since    l)een   partially   relaxed  ;    and    the   strict   antl   universal 


Poor  /m70 
AmendniitU 
Act,  1834. 


T7ie  ivorkhouse 
test  for  ahle- 
hodii'd  poor. 


^  IWr  liiiv 
Commissioners,  * 

1834- 

*  Poor  Linv 
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rxom  tilling  into  the  ranks  of  paupers. 
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in  treating  of  the  three  principal  privileges  of  the  Com- 
mons.^ But  there  was  another  species  of  privilege, 
relating  to  the  internal  discipline  of  the  House, — the 
power  to  punish  offences  against  established  order  com- 
mitted by  any  of  themselves— which  though  apparently 
at  all  times  an  essential  attribute  of  any  assembly 
enjoying  the  right  of  free  debate,  first  begins  to  attract 
attention  during  the  Tudor  period. 
Storie-scase,  The  Journal  of  the  Commons  records,  under  the  date 

A.D.  1547-8.       2 1st  January,  1547-8,  that  John  Storie,  one  of  the  bur- 
gesses, was  ordered  to  be  committed  to  the  custody  of 
the  Serjeant  of  the  House.     On  the  next  day  but  one, 
articles  of  accusation  were  read  against  him,  and  on  the 
following  day  the  Commons,  of  their  single  authority, 
committed  him  to  the  Tower.     The  exact  nature  of  his 
offence  is  not  stated,  but  he  is  known  to  have  been  a 
zealous  opponent  of  the  Reformation,  and  would  appear 
to  have  made  use  of  language  disrespectful  alike  to  the 
House  and  to  the  government  of  the  Protector  Somerset 
On  the  20th  of  March  Storie  sent  a  letter  from  the  Tower 
with  a  full  submission  ;  whereupon  the  Commons  made 
an  order  '  that  the  king's  privy  council  in  the  Nether 
House  shall  humbly  declare  unto  the  Lord  Protector'i 
grace  that  the  resolution  of  the  House  is,  that  Mr.  Storie 
be  enlarged,  and  at  liberty,  out  of  prison;  and  to  itquie 
the  Kingfs  Majesty  to  forgive  him  his  offences  in  Ihii 
case  towards  his  Majesty  and  his  council.'   Under  Queei 
Mary,  Storie  again  fell  under  the  censure  of  the  Houst 
for  disrespect  to  the  Speaker ;  and  in  the  same  rdga 
Copley's  case,      Mr.  Copley,  another  member,  was  committed  by  d* 
A.D.  1557-8.        House  to  the  custody  of  their  serjeant  for  disrespectful 

words  uttered  of  her  majesty.  With  less  r^ard  tt 
their  privileges,  they  directed  the  Speaker  to  declare  flA 
offence  to  the  queen,  and  solicit  her  mercy  for  tf* 
offender.^ 

*  Supra,  pp.  301-303,  308. 
3  Hollam,  Const  Hist,  t  271. 
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The  next  case  is  more  important,  constituting  as  it  Hall's  <»se, 
does  the  leading  precedent,  so  far  as  records  show,  for  Expulsion  of  a 
the  power  of  the  House  to  expel  a  member.  Arthur  ™«n^^» 
Hall,  a  burgess  for  Grantham,  was  charged  with  having, 
on  account  of  certain  proceedings  of  the  last  session  of 
Parliament,  wherein  he  was  privately  interested,  caused 
to  be  published  a  book,  'not  only  reproaching  some 
particular  good  members  of  the  House,  but  also  very 
much  slanderous  and  derogatory  to  its  general  authority 
power  and  state,  and  prejudicial  to  the  validity  of  its 
proceedings  in  making  and  establishing  of  laws.'  He 
had  previously  incurred  the  displeasure  of  the  Commons 
in  1572,  when  he  was  ordered  to  appear  at  the  bar  *  to 
answer  for  sundry  lewd  speeches,  used  as  well  in  the 
House  as  elsewhere.'  On  another  occasion  he  had  been 
*  charged  with  seven  several  articles,  but,  having  humbly 
submitted  himself  to  the  House  and  confessed  his  folly, 
was  released  with  a  good  exhortation  from  the  Speaker.' 
R^arded  now  as  incorrigible,  he  was  expelled  the  House, 
fined  500  marks,  and  sent  to  the  Tower,  where  he 
remained  until  the  dissolution  of  Parliament^ 

The  right  of  expulsion  was  again  exercised  by  the   Dr.  Parry's 
Commons  in  1585,  against  Dr.  Parry,  for  denouncing  as  ^^^*^  ^•"'  '^  ^' 
cruel  and  bloody  the  bill  for  inflicting  the  penalty  of 
death  on  Jesuits  and  seminary  priests  ;  and  so  tenacious 
were  they  of  their  dignity,  that  in  the  following  year 
they  caused  a  poor  currier  named  Bland,  on  account  of  Bland's  case, 
contemptuous  words  uttered  against  the  House,  to  be  ^^'  '5 
brought  to  their  bar,  whence  he  was  discharged  only  on 
making  submission  and  paying  a  fine  of  twenty  shillings.* 
It  was  in  the  reign  of  Elizabeth  also,  that  the  earliest  Bribery  at 
precedent  occurs  for  the  punishment  of  bribery  at  elec-  elections 

*  *  punished. 

tions.     In    1571,   the   House  inflicted  a  fine  upon  the  Long's  case, 
^__ A.D.  1571. 

^  D'Ewes,  291  ;  Hallam,  Const.  Hist.  i.  273.  In  addition  to  the  mis- 
conduct mentioned  in  the  text.  Hall  was  suspected  of  being  privy  to  the 
fraud  conmiitted  by  his  servant  Smalley  in  1575  :  see  supra,  p.  303. 

*  D'Ewes,  366  \  Hallam,  Const.  Hist.  i.  274. 
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borough  of  Westbury  for  receiving  a  bribe  of  four 
pounds  from  Thomas  Long,  the  member  returned,  who 
is  described  as  'a  ^ery  simple  man  and  of  small  capacity 
to  serve  in  that  pliice.'  The  mayor  was  also  ordered  to 
refund  the  bribe  :  but  Long,  the  briber,  does  not  appear 
to  have  been  expelled  or  otherwise  punished.' 
lommonE  assert  Jn  1503  an  attempt  was  made  by  the  Lords  to  en- 
1^  right  to  .  ,  ,        -    >  r        ■  •       • 

iMiuue  money  croach  Upon  the  Commons  privilege  of  originating 
ilb.  A.n.  1593.  money  bills.  A  message  was  sent  from  the  Upper 
House  referring  to  the  queen's  want  of  a  supply,  and 
requesting  that  a  committee  of  conference  might  be 
appointed.  This  was  acceded  to  ;  but  it  soon  appeared 
that  there  was  a  difference  of  opinion  between  the  Upper 
and  Lower  Houses.  Sir  Robert  Cecil  was  instructed  \o 
report  from  the  committee  that  the  Lords  would  not  con- 
sent to  grant  anything  less  than  three  subsidies,  while 
the  Commons  wished  to  give  only  two.  Hereupon  Mr. 
Francis  Bacon  (afterwards  the  celebrated  diancellor) 
rose,  and  while  disclaiming  any  wish  to  refuse  a  subsidy, 
'disliked  that  this  House  should  join  with  the  t'ppcr 
House  in  granting  it.  For  the  custom  and  privilege  of 
this  House  hath  always  been,  first  to  make  offer  of  the 
subsidies  from  hence,  then  to  the  Upper  House  ;  except 
it  were  that  they  present  a  bill  unto  this  House,  with 
desire  of  our  assent  thereto,  and  then  to  send  it  up 
again.'  The  court  party  tried  hard  to  bring  about 
another  conference  with  the  Lords,  but  their  motion  to 
that  effect  was  lost  on  a  division  by  217  to  128.' 
The  constitution  Notwithstanding  the  arbitrary  practice  of  Elizabeth'j 
qaewly  wiiLited  government,  and  the  submissive  and  adulatory  strain  in 
in  practice,  which  she  was  always  addressed  by  the  Commons,  it  ii 

theortiicaJly        evident  that  the  theory  of  the  constitution  as  a  monarchy 
iniaci.  greatly  limited    by   law,    remained    intact.     The  facts     | 

already  cited  might  be  regarded  as  sufficient  proof  of  thii     ' 
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assertion,  but  it  is  supported  by  still  further  evidence  of 
much  weight 

In  his  '  Harborowe  of  True  and  Faithful  Subjects/  Aylmcr's 
published  in   1559   by  Aylmer,   afterwards   Bishop   of  ofprueand 
London,  in  answer  to  John  Knox's  celebrated  treatise  Faithful  Sub- 

r  t  «  •   1       1      «    A         T>t  #.1         jectS.'  A.D.  1559. 

against  female  monarchy  entitled  *A  Blast  of  the 
Trumpet  against  the  Monstrous  R^ment  of  Women/  ^ 
the  author  thus  enumerates  his  reasons  why,  in  England, 
*  it  was  not  so  dangerous  a  matter  to  have  a  woman 
ruler  as  men  take  it  to  be : '  '  First,  it  is  not  she  that 
ruleth,  but  the  laws,  the  executors  whereof  be  her  judges 
appointed  by  her,  her  justices,  and  such  other  officers. 
Secondly,  she  maketh  no  statutes  or  laws,  but  the 
honourable  Court  of  Parliament ;  she  breaketh  none, 
but  it  must  be  she  and  they  together,  or  else  not.  If, 
on  the  other  part,  the  regiment  were  such  as  all  hanged  on 
the  king's  or  queen's  will,  and  not  upon  the  laws  written ; 
if  she  might  decree  and  make  laws  alone  without  her 
senate  ;  if  she  judged  offences  according  to  her  wisdom, 
and  not  by  limitation  of  statutes  and  laws  ;  if  she  might 
dispose  alone  of  war  and  peace  ;  if,  to  be  short,  she  were 
a  mere  monarch,  and  not  a  mixed  ruler,  you  might  per- 
adventure  make  me  to  fear  the  matter  the  more,  and 
the  less  to  defend  the  cause/  * 

Again,  in  1566,  Mr.  Onslow,  then  Solicitor-general  and  Mr.  Speaker 
Speaker   of   the   Commons,   addressing   Queen   Eliza-  ^ddre^tothe 
beth  at  the  conclusion  of  the  session  said  :  *  By  our  com-  Queen. 
Hion  law,   although  there  be  for  the  prince  provided  ^•^'  ^^ 
inany  princely  prerogatives  and  royalties,  yet  it  is  not 
such  as  the  prince  can  take  money  or  other  things,  or 
do  as  he  will  at  his  own  pleasure  without  order ;  but 

■      ■■^-■^^^  I  ■         »       »i.  y         ■■      I  i  ■  ■     .       ■ ■ 

'  Knox's  'Blast '  was  written  in  the  time  of  Queen  Mary  and  directed 
^S^inst  her,  but  it  was  of  course  equally  applicable  to  her  sister  Elizabeth. 

f  Harborowe  of  True  and  Faithful  Subjects,  1559,  cited  by  Broclie, 
^>st  Brit.  £mp. — Title  in  margin  *  It  is  less  danger  to  be  governed  in 
*5*Eland  by  a  woman  than  anywhere  eke.*  Aylmer  afterwards  presents  a 
P'^^re  of  the  wretchedness  01  the  French,  and  compares  their  condition, 
^'^  that  of  other  continental  states,  with  the  situation  of  England. 


CHAPTER    XIII. 

THE  STEWART  PERIOD.     (A.D.    1603-1688.) 

FROM  THE  ACCESSION  OF  JAMES  t.   TO  THE  PASSING  OF  THE 

PETITION  OF  RIGHT. 

James  I.  James   I.  came  to  the   English   throne  at  a  critical 

Tendency^of  Period  of  our  history.  The  reactionary  movement 
political  and  towards  despotism,  which  began  under  Henry  VI^ 
at  hUacceSwn.   reached  its  climax  under  Henry  VHL,  and  had  since 

been  slowly  receding  before  the  reviving  spirit  of  free- 
The  Puritan  dom.  During  the  latter  years  of  Elizabeth  the  Puritan 
party.  party  had  become  organized  and  powerful.     Whilst  the 

old  queen  lived,  they  were,  for  the  most  part,  content  to 
postpone  the  active  assertion  of  the  rights  of  the  people 
against  the  Crown.  They  looked  forward  with  hope  to 
the  advent  of  her  successor,  in  the  expectation  of  volun- 
tary concessions ;  but  were  determined  in  any  case  to  cany 
out  further  reforms  in  the  ecclesiastical  system,  and  to 
insist  upon  all  the  ancient  privileges  of  Parliament,  and 
all  the  legal  liberties  of  the  subject.  Violent  changes 
were  not,  however,  generally  desired.  Although  there 
was  a  party  hostile  to  the  hierarchy,  the  bulk  of  the 
Puritans  had  no  desire  to  abolish  episcopacy,  and  would 

• 

have  been  fully  satisfied  with  a  dispensation  from  certain 

ceremonies  which  too  forcibly  reminded  them  of  the 

Effect  of  James's  religion  they  had  renounced.     The  Presbyterian  edua- 

cd*caUo"^        tion   of  James   had   led   them   to   anticipate  a  ready 

acquiescence  in  such  a  moderate  measure  of  reform. 


I 
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But  the  king's  experience  of  the  Presbyterian  clergy  had, 
in  fact,  been  productive  of  prejudices  the  very  opposite 
to  what  the  English  Puritans  had  expected.  *  The  Scotch 
clergy,'  observes  Mr.  Brodie,  '  full  of  the  highest  ambi- 
tion, had  converted  the  pulpit  into  a  theatre  for  political 
declamation ;  and  James  had  imbibed  the  bitterest 
hostility  to  everything  which  approached  to  the  Presby- 
terian form  of  ecclesiastical  establishment,  declaring  that  ^ 
under  it  Jack  and  Tom  and  Dick  and  Will  presumed  to 
instruct  him  in  affairs  of  State.' ^  Under  the  tuition  of 
the  celebrated  George  Buchanan  James  had  acquired 
more  learning  than  he  had  understanding  to  digest. 
Puffed  up  with  literary  pride  and  self-sufficiency,  he 
imagined  himself  possessed  of  supereminent  wisdom, 
while  in  reality  lacking  the  judgment  of  a  man  of  ordi- 
nary abilities.  The  Due  de  Sully  called  him  *  the  wisest 
fool  in  Europe,* — a  phrase  which  epigrammatically  sums 
up  the  peculiarities  of  the  king's  intellect. 

The  avowed  antipathy  of  James  to  every  kind  of  Pro-  His  political 
testant  nonconformity,  was  based  on  political,  rather  than  nonconfor- 
on  religious,  reasoning.  *The  presbytery,'  he  said,  'agrceth  '"^^y- 
as  well  with  monarchy  as  God  with  the  devil.*      He  was 
convinced  that  the  hierarchy  was  the  firmest  support  of 
the  Crown,  and  that  where  there  was  no  bishop  there 
would  soon  be  no  king.      He  determined,  therefore,  to 
allow  not  the  slightest  toleration  to  Nonconformists,  a 
resolution   in  which  he  was  confirmed  by  the  fulsome 
flattery  of  the  prelates,  some  of  whom,  at  the  Hampton 
Court    Conference,  did  not  hesitate  to  ascribe  to  him 
immediate  inspiration  from  Heaven.^ 

^  Brodie,  Hist.  Brit.  Emp.  i.  332. 

-  On  his  journey  to  London,  the  Puritan  clergy  presented  to  the  king  what 
i^  coniinonly  called  the  'Millenary'  Petition,'  because  it  purported  to  proceed 
from  *  mure  than  icxx)  ministers' though  the  actual  number  of  tliose  who 
signified  their  assent  to  it  is  said  not  to  have  exceeded  825.  It  contained 
nothing  inconsistent  with  the  established  hierarchy  ;  but  the  petitioners 
prayed  for  *  a  reformation  in  the  church  service,  ministry,  livings,  and  dis- 
cipline.' In  order  to  obtain  further  information  on  the  points  in  dispute, 
James  summoned  the  famous  conference  at  Hampton  Court  between  the 
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Arbitrary  nature 
of  his  dvil 
government 


While  Sternly  repressing  the  nonconforming  Protes- 
tants, James  at  the  same  time  showed  an  inclination  to 
grant  some  partial  indulgence  to  the  Roman  Catholics, — 
a  policy  which  excited  disgust  and  jealousy  throughout 
the  kingdom,  and  thus  strengthened  the  hands  of  the 
Puritan  faction.^ 

The  civil  government  of  James  was  no  less  impolitic 
and  arbitrary  than  his  ecclesiastical  At  a  time  when 
the  growing  spirit  of  freedom,  the  general  difTusion  of 
knowledge,  and  the  revived  study  of  Greek  and  Roman 
authors^  had  caused  a  republican  tendency  to  mani- 
fest itself  in  Parliament,  and  among  the  people,  this 
alien  king, — ^who,  having  been  legally  excluded  from  the 
English  throne  by  the  testament  of  Henry  VIIL,  had 
no  title  to  it  but  such  as  he  derived  from  the  will  of  the 


Archbishop  of  Canterbury,  eight  bishops,  five  deans  and  two  doctors  on  the 
one  side,  and  Dr.  Reynolds  and  three  other  Puritan  divines  on  the  other. 
At  the  conference,  which  was  held  before  the  king  on  the  14th,  15th,  aid 
1 6th  of  January,  1603-4,  instead  of  acting  as  moderator,  James,  eager  to  dis- 
play his  theological  learning,  assumed  the  part  of  advocate  for  the  ChorcL 
Transported  with  admiration  the  primate  exclaimed  that  'his  majesty n>oke 
by  the  special  assistance  of  God's  Spirit ; '  and  the  Bishop  of  London  sakT 'hii 
heart  melted  within  him  to  hear  a  king,  the  like  of  whom  had  not  beet 
since  the  time  of  Christ.'  (Howell's  State  Trials,  iL  86,  87.)    Some  sl^ 
alterations  in  the  Book  of  Common  Prayer  were  made  after  the  CoofeRoa; 
but  ten  of  the  men  who  had  presented  the  Millenarv  Petition  were  oooh 
mitted  to  prison,  '  the  judges  having  declared  in  the  Star  Chamber  tint  it 
was  an  ofSence  finable  at  discretion,  and  very  near  to  treason  and  feka^ 
as  it  tended  to  sedition  and  rebellion.'    Hallam,  Const.  Hist  L  29& 

^  James  soon  found  it  necessary,  in  order  to  free  himself  from  the  inpi* 
tation  of  Papistry  with  which  the  Puritans  assailed  him,  to  cause  the  {w 
laws  against  the  Catholics  to  be  put  into  execution.  After  the  disooToyof 
the  Gunpowder  Plot  additional  severity  was  added  to  the  statutes  in  wst 
by  two  Acts  *■  containing  more  than  seventy  articles  inflicting  penalties  00 
the  Catholics  in  all  their  several  capacities  of  masters,  servants,  hnsbaiiii 
parents,  children,  heirs,  executors,  patron%  barristers,  and  physidiss.'  (J 
James  I.  c.  4,  '  For  the  better  discovering  and  repressing  of  Poiw 
recusants ;  *  and  3  James  I.  c  5,  '  To  prevent  and  avoid  dangen  vw 
grow  by  Popish  recusants.'    See  also  7  James  I.  c.  2  and  ad.) 

'  On  the  powerful  influence  of  the  aassical  writings  in  the  directioiof 
liberty,  see  I.«cky,  Rationalism  in  Europe,  ii.  218.  liobbes  \bofii  15K 
died  1679)  says  in  the  Leviathan  (ch.  xxix)  '  Inter  rebellioois  otttf 
maximas  numerari  potest  librorum  politicorum  et  historiconun  <VH* 
scripserunt  veteres  Graeci  et  Romani  lectio.  .  .  Mihi  ergo  montrdiiis 
nihil  videtur  esse  damnosius  posse,  (}uam  permittere  ut  hujusmodi  130 
publice  doceantur,  nisi  simul  a  magistns  sapientibus  quibus  venenom  oonigi 
possit  remedia  applicentur.  Morbum  hunc  comparari  Ubet  cum  hy^ 
phobia,'  && 
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English  people, — ^was  constantly  asserting,  in  the  most 
offensive  form,  the  novel  and  monstrous  theory  of  his 
divine  right  to  absolute  and  irresponsible  sovereignty. 
This  doctrine  had  already  been  advanced  by  him  some  Theory  of 
years  before  in  Scotland,  in  a  treatise  on  the  '  True  Law     ^^*  ^^ 
of  Free  Monarchies.'^    Adopted  by  the  hierarchy*  and 
the  courtiers,  the  theory  of  divine  right  was  later  on 
elaborated  into  a  system  by  Filmer,'  and  became  the  dis- 
tinctive badge  of  the  more  violent  high-churchmen  and 
Tories.     *  It  was  gravely  maintained  that  the  Supreme 
Being  regarded  hereditary   monarchy,  as    opposed  to 
other  forms  of  government,  with  peculiar  favour ;  that 
the  rule  of  succession  in  order  of  primogeniture  was  a 
Divine  institution,  anterior  to  the  Christian,  and  even  to 
the  Mosaic  dispensation ;  that  no  human   power,  not 
even  that  of  the  whole  l^slature,  no  leng^th  of  adverse 
possession,  though  it  extended  to  ten  centuries,  could 
deprive  a   legitimate  prince   of  his  rights  ;    that  the 
authority  of  such  a  prince  was  necessarily  always  des- 
potic ;  that  the  laws,  by  which,  in  England  and  in  other 
countries,  the  prerogative  was  limited,  were  to  be  re- 
garded merely  as  concessions  which  the  sovereign  had 
freely  made  and  might  at  his  pleasure  resume ;  and  that 
•any  treaty  which  a  king  might  conclude  with  his  people 
^"'as  merely  a  declaration  of  his  present  intentions,  and 


'  King  James*s  Works,  p.  207. 
In  1604,  Convocation  drew  up  a  set  of  canons,  141  in  number,  which 
"^Cttved  the  royal  assent,  but  never  having  been  sanctioned  by  Parliament 
^  iMt  lewdly  binding  upon  the  laity.  Asides  declaring  every  man  to  be 
^^ooBummicated  who  should  question  the  complete  accordance  of  the 
J2*|er  Book  with  the  Word  of  God ;  they  denounce  as  erroneous  a  number 
^tenets  believed  to  be  hostile  to  royal  government,  and  inculcate  the  duty 
^  pusTe  obedience  to  the  king,  in  all  cases  without  exception. 

*  Sir  Robert  Filmer  wrote  his  fietmous  *  Fatriarca  *  in  the  reicn  of 
^vles  I.,  but  it  was  not  published  till  after  the  restoration  of  Charles  II. 
^  maintained  that '  All  government  is  absolute  monarchy.  No  man  is 
■*i  free  ;  fnd,  therefore,  could  never  have  the  liberty  to  choose  either 
fiBvonor  or  form  of  government  The  father  of  a  family  governs  by  no  laws 
■tt  his  own.  Kings,  in  the  right  of  parents,  succeed  to  the  exercise  of 
Mpreme  jurisdiction.  They  are  above  all  laws.  They  have  a  divine  right 
to  absolute  power,  and  are  not  answerable  to  human  authority.' 
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A  conflict  with 
the  House  of 
Commons 
inevitable. 


James  is  the 
aggressor. 


not  a  contract  of  which  the  performance  could  be 
demanded/^ 

Such  being  the  ideas  of  the  king  on  regal  government, 
it  was  inevitable  that  he  should  speedily  come  into  con- 
flict with  the  House  of  Commons,  a  body  fully  aware  of 
its  ancient  rights  and  privileges,  impressed  with  the  duty 
of  asserting  and  maintaining  them,  and  strong  in  the 
consciousness  that  it  represented  the  feelings  and  wishes 
of  the  great  majority  of  all  classes  of  the  nation.^ 

The  very  first  acts  of  James's  reign  were  ominous  of 
the  arbitrary  manner  in  which  he  designed  to  rule  his 
new  kingdom.  On  his  journey  to  London  he  ordered  a 
thief,  taken  in  the  fact,  to  be  executed  without  the 
formality  of  a  trial;*  and  in  the  proclamation  summon- 

*  Macaulay,  Hist.  Eng.  L  55.     The  sublime  pretensions  of  James  were 
rendered  ludicrous,  as  well  as  irritating,  by  the  contemptible  demeanour  of 
the  king  himself.     'His  cowardice,   his  childishness,  his  pedantry,   his 
ungainly  person  and  manners,  his  provincial  accent,  made  him  an  object  of 
derision.    Even  in  his  virtues  and  accomplishments  there  was  something  emi- 
nently unkingly.    Throughout  the  whole  course  of  his  reign,  all  the  venenble 
associations  by  which  the  throne  had  long  been  fenced  weregradnallvlosntf 
their  strength.     During  two  hundred  years  all  the  sovereigns  mo  Ina 
ruled  England,   with  the  single  exception  of  the  unfortuiate  Heniy  the 
Sixth,  had  been  strong-minded,  high-spirited,  courageous,  and  of  princelir 
bearing.     Almost  all  had  possessed  abilities  above  the  onliDaiT  kvd.    It 
was  no  light  thing  that,  on  the  very  eve  of  the  decisive  struggle  between  our 
Kings  and  their  Parliaments,  royalty  should  be  exhibit?  to  the  wodd 
stammering,  slobbering,  shedding  unmanly  tears,   trembling  at  a  dnwo 
sword,  and  talking  in  the  style  altematelv  of  a  buffoon  and  of  a  pedagpgo&' 
Id.  p.  58.     See  also  Mr.  J.  R.  Green  s  *  Short  History  of  the  Eflgbii 
People,  pp.  464-467. 

'  Towards  the  end  of  the  16th,  and  during  the  earlier  part  of  the  iTtk 
century,  the  House  of  Commons  included  among  its  members  a  )san 
body  of  men  of  ability,  recruited  especially  from  amongst  the  lawyers  vw 
became  known  to  the  electors  by  the  talent  which  they  displayed  at  the  bv. 
'  The  services  which  this  class  of  men  rendered  to  the  cause  of  freedom  vn 
incalculable.  The  learning  of  the  ablest  lawyers  in  the  i6th  centniyBSJ 
have  been  small  in  comparison  with  the  stores  of  knowledge  which  mijr  be 
acquired  in  our  own  day  ;  but,  relatively  to  the  general  level  of  editcatio^ 
it  stood  far  higher.  A  few  years  later  a  race  of  parliamentary  statesofl 
would  begin  to  arise  from  amongst  the  country  genUemen :  bat,  is  y^* 
almost  all  pretensions  to  statesmanship  were  confined  to  the  coancO-ubk 
and  its  supporters.  For  the  present,  the  burthen  of  the  conflict  in  tbe 
Commons  lay  upon  the  lawyers,  who  at  once  gave  to  the  struggle  «g»"* 
the  Crown  that  strong  legal  character  which  it  never  afterwanis  kjst'- 
S.  R.  Gardiner,  Hist.  Eng.  from  1603  to  1 61 6,  i.  17S. 

'  *  I  hear  our  new  king,  said  Sir  John  Harrington,  *  has  hanged  one  ■■ 
before  he  was  tried  ;  it  is  strangely  done.  Now,  if  the  wind  Noweih  tb*» 
why  may  not  a  man  be  tried  bdfore  he  has  offended  ?  * — ^Nugae  Anliqa*.  i- 
180. 
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ing   his   first  Parliament    he  was   guilty  of  a  glaring 

infringement  upon  the  privileges  and  independence  of  the 

House  of  Commons.     He  took  upon  himself  to  specify 

the  kind  of  men  who  were  to  be  elected,  and  directed 

that  all  returns  should  be  sent  to  his  Court  of  Chancery, 

and  that  such  as   should  be   tliere   found  contrary   to 

the  Proclamation  should  be  rejected  as  'unlawful  and 

insufficient/  * 

James*   first   Parliament    met    on    the   19th    March,    ut  Parliameni, 

1603-4.      It  was  felt  that  a  struggle  with  the  Crown  was  swsion  l~^ 

at  hand.     So  large  was  the  attendance  of  members  in  March  19th- 

July  7th. 
their  places  that  additional  seats  had  to  be  provided.  In 

answer  to  the  address  from  the  throne,  the  Speaker,  Sir 

Edward  Phelips,  was  careful  to  remind  the  King  of  the 

limited  nature  of  his  regal  powers  :  *  New  laws,*  he  said, 

'could  not  be  instituted,  nor  imperfect  laws  reformed, 

nor  inconvenient  laws  abrogated,  by  any  other  power 

than  that  of  the  high  court  of  Parliament,  that  is,  by  the 

agreement  of  the  Commons,  the  accord  of  the  Lords, 

and  the  assent  of  the   Sovereign  :    that  to  the  king 

belonged   the   right  either   negatively   to   frustrate,   or 

affirmatively  to  ratify ;  but  that  he  could  not  institute  : 

every  bill  must  pass  the  two  Houses  before  it  could  be 

submitted  to  his  pleasure/ 

The  first  business  of  the  Commons  was  the  vindication   Privileges  of  the 

of  their  exclusive  right  to  determine  contested  elections,  ^ndica^cd. 

against  the  attempt  of  James  to  transfer  the  decision  of 

8udi  cases  to  his  Court  of  Chancery.      Another  of  their 

privileges,  freedom  from  arrest,   was  also  energetically 

asserted,  and  received  for  the  first  time  a  distinct  legisla- 

^  recognition.* 

During  a   long  and    stormy  session  the  Commons  Complaints  of 


grievances. 


\  Pari.  Hist.  i.  967. 
Sec  the  cases  of  Goodwin  and  Fortescue,  and  of  Sir  Thomas  Shirley, 
^*^'*»  PP-  3^3»  3^*  Inuring  the  discussions  on  Gootlwin*s  case,  James 
^^rmed  the  Commons  that  'he  had  no  purpose  to  impeach  their  privilege, 
^•^  Ufue  they  derived  all  matters  of  privilege  from  him^  and  by  his  grant,  he 
**P«cted  that  they  should  not  be  turned  against  him.' 
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freely  discussed  their  various  grievances ;  the  ancient 
abuse  of  purveyance,  which,  notwithstanding  thirty-six 
restraining  statutes,  still  flourished  with  scarcely  di- 
minished vigour ;  the  hardships  of  feudal  guardianship 
in  chivalry ;  the  monopolies  of  the  great  foreign  tiadiog 
companies,  and  several  other  matters  of  complaint. 
After  granting  the  usual  duties  of  tonnage  and  poundage 
for  the  king's  life,  they  concluded  by  placing  on  record 
a  remarkable  protestation  of  their  rights  and  liberties, 
drawn  up  by  a  committee  of  the  House,  and  enlitletl '  A 
CommoQB'  Form  of  Apology  and  Satisfaction  to  be  delivered  to  his 

ih^^t^'^^d''      ^^^ji^sty."      In  this    important  constitutional   documeat   ■ 
iogs.  the  Commons   commence   by    expressing   a   desire  to 

justify  their  own  conduct  and  to  remove  from  the  king's 
mind  certain  misinformations  under  which  he  appeared 
to  be  labouring,  namely,  first,  That  the  privileges  of  the 
Commons  were  not  held  of  right,  but  of  grace  onl^ 
renewed  every   Parliament  by   way  of  donative  npoa 
petition  ;  secondly,  that  they  are  no  court  of  record,  nor 
yet  a  court  that  can  command  view  of  records,  but  that 
the  attendance  with  the  records  is  courtesy  not  duty;     , 
and  lastly,  that  the  examination  of  the  returns  of  wriB     | 
for  knights  and  burgesses  is  without  their  compass  and 
belonging  to  the  Chancery  :  assertions  against  whidi,a* 
'  tending  directly  and  apparently  to  the  utter  overthiwr 
of  the  very  fundamental  privileges  of  our  House,  and 
therein  of  the  rights  and  liberties  of  the  whole  CooiiiK*' 
of  the  realm  of  England,  which  they  and  their  ancctfoo 
from  time  immemorial  have  undoubtedly  enjoyed,' tbej* 
protest,  '  in  the  name  of  the  whole  Commons  of  EngUwl 
with  uniform  consent,  for  themselves  and  their  posteriijr. 
In  contradiction  to  these  misinformations  the  ( 
avouched  ;  (i.)  "  That  our  privileges  and  liberties  art*  I 
right  and  due  inheritance  no  less  than  our  vcryli 
and  goods  ;    {2.)  That  they  cannot  be  witlihdd  from  • 
denied,  or  impaired,  but  with  apparent   wron^  W  I^ 
^^^  whole  state  of  the  realm  ;    (3.)    That  oar  nulaog  <f  j 
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request,    in  the  entrance  of  Parliament,  to  enjoy  our 
privileges,    is  an   act  of  manners  only,  and  doth  not 
weaken  our  right,  no  more  than  our  sueing  to  the  king 
for  our  lands  by  petition,  which  form,  though  new  and 
more  decent  than  the  old  praecipe,  yet  the  subject's  right 
is  no  less  now  than  of  old  ;  (4.)  That  our  House  is  a 
Court  of  Record  and  so  ever  esteemed  ;    (5.)  That  there 
is  not  the  highest  standing  court  in  this  land  that  ought 
to  enter  into  competency,  either  for  dignity  or  authority, 
with   this  high  court  of  Parliament,  which,  with  your 
Majesty's  royal  assent,  gives  laws  to  other  courts,  but 
from   other  courts   receives    neither  laws   nor  orders ; 
(6.)  And  lastly,  that  the  House  of  Commons  is  the  sole 
proper  judge  of  the  return  of  all  such  writs  and  of  the 
election  of  all  such  members  as  belong  unto  it,  without 
the  which  the  freedom  of  election  were  not  entire ;  and 
that  though  your  Majesty's  Court  of  Chancery  send  out 
these  writs  and  receive  the  returns  and  preserve  them, 
yet  the  same  is  done  only  for  the  use  of  Parliament,  over 
which  neither  the  Chancery,  nor  any  other  court,  ever 
had,   or  ought  to  have,   any   manner  of  jurisdiction,' 
Further  on  they  inform  the  king  that  *  in  regard  to  the 
late  queen's  sex  and  age  which  we  had  great  cause  to 
tender,  and  much  more  upon  care  to  avoid  all  trouble, 
which  by  wicked  practice  might  have  been  drawn  to  im- 
peach the  quiet  of  your  Majesty's  right  in  the  succession, 
[a  gentle  hint  at  the  legal  and  other  difficulties  which  had 
stood  in  the  way  of  James's  claim  to  the  throne],  actions 
were  then  passed  over  which  we  hoped  in  succeeding  times 
to  redress  and  rectify  ;  whereas,  contrarywise  in  this  Par- 
liament, not  only  privileges,  but  the  whole  freedom  of  the 
Parliament  and  realm,  hath  from  time  to  time,  on  all 
occasions,  been  mainly  hewed  at/    They  then  enter  into 
particulars   of  the   various   matters  which   had   arisen 
during  the  session — the  business  of  Goodwin's  election, 
of  Sir  Thomas  Shirley's  arrest,  and  other  causes  of  com- 
plaint.    *  For  matter  of  religion,'  they  assure  his  Majesty 
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that  he  would  be  misinformed  'if  any  man  should 
deliver  that  the  kings  of  England  have  any  absolute 
power  in  themselves,  either  to  alter  religion,  (which  God 
forefcnd  should  be  in  the  power  of  any  mortal  man  what- 
soever,) or  to  make  any  laws  concerning  the  same,  other- 
wise than  as  in  temporal  causes,  by  consent  of  Parlia- 
ment' Touching  their  own  desires  and  proceedings 
therein,  there  had  been  not  a  little  misconception  and 
misinterpretation.  '  We  have  not  come,'  they  said,  '  in 
any  Puritan  or  Brownist'  spirit  to  introduce  their  purity, 
or  to  work  the  subversion  of  the  state  ecclesiastical  as 
now  it  stands,  things  so  far  and  so  clear  from  our  mean- 
ing as  that,  with  uniform  consent,  in  the  beginning  of 
this  Parliament  we  committed  to  the  Tower  a  man  who 
out  of  that  humour  had,  in  a  petition  exhibited  to  our 
House,  slandered  the  bishops  ;  but  according  to  the 
tenor  of  your  Majesty's  writs  of  summons  directed  to  the 
counties  from  which  we  came,  and  according  to  the 
ancient  and  long  continued  use  of  Parliaments,  as  by 
many  records  from  time  to  time  appeareth,  wc  came 
with  another  spirit,  even  with  the  spirit  of  peace ;  wc 
disputed  not  of  matters  of  faith  and  doctrine,  our  dedre 
was  peace  only,  and  our  desire  of  unity,  how  this  lament- 
able and  long-lasting  dissension  amongst  the  ministoi 
(from  which  both  atheism,  sects,  and  ill-life  have  recdtti 
such  encouragement  and  dangerous  increase)  might  »l 
length,  before  hc!p  came  too  late,  be  extinguished.  An<J 
for  the  ways  of  this  peace  we  are  not  addicted  at  all  W, 
our  own  inventions,  but  ready  to  embrace  any  fit  my 
that  may  be  offered.  Neither  desire  we  so  much  that 
any  man,  in  regard  of  weakness  of  conscience,  ma^'  he 
exempted  after  Parliament  from  obedience  to  !•■• 
established,  as  that  in  this  Parliament  such  Umsiki}'^ 

■  Tlie  ■  HrowniM!! '  look  their  nome  from  Robol  BrovM.  a  li«H*'f 
Lonl  Butlergh,  and  at  one  time  chaplain  to  Die  t>al[e  «f  NoiML  £    | 
^^  ptinciples  were  very  much  tho&e   which  were  afterMidk  Ui  )B  "J 

^^k  IndependenB. 
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enacted  as  by  relinquishment  of  some  few  ceremonies  of 
small  importance,  or  by  any  better  way,  a  perpetual  uni- 
formity may  be  enjoined  and  observed,'  They  conclude 
by  assuring  the  king  that  '  Our  care  is,  and  must  be,  to 
confirm  the  love,  and  to  tie  the  hearts  of  your  subjects, 
the  Commons,  most  firmly  to  your  Majesty.  Let  no 
suspicion  have  access  to  their  fearful  thoughts  that  their 
privileges,  which  they  think  by  your  Majesty  should  be 
protected,  should  now  by  sinister  information  or  counsel 
be  violated  or  impaired,  or  that  those  who  with  dutiful 
respect  to  your  Majesty  speak  freely  for  the  right  and 
good  of  their  country  shall  be  oppressed  or  disgraced. 
Let  your  Majesty  be  pleased  to  receive  public  informa- 
tion from  your  Commons  in  Parliament,  as  well  of 
the  abuses  in  the  Church  as  in  the  Civil  State  and 
Government.  For  private  informations  pass  often  by 
practice.  The  voice  of  the  people,  in  things  of  their 
knowledge,  is  said  to  be  as  the  voice  of  God.  And  if 
your  Majesty  shall  vouchsafe,  at  your  best  pleasure  and 
leisure,  to  enter  into  gracious  consideration  of  our 
petitions  for  ease  of  those  burthens  under  which  your 
whole  people  have  long  time  mourned,  hoping  for  relief 
by  your  Majesty,  then  may  you  be  assured  to  be 
possessed  of  their  hearts  for  ever,  and  if  of  their  hearts, 
then  of  all  they  can  do  and  have.'^ 

In  this  free  and  outspoken  yet  thoroughly  conserva- 
tive and  monarchical  address,  the  Commons  of  England, 
at  the  commencement  of  their  conflict  for  liberty  with 
the  House  of  Stewart,  took  up  the  position  which  they 
resolutely  maintained  during  eighty-four  long  and  stormy 
years.  *To  understand  this  Apology,'  says  Mr.  Gardiner, 
'is  to   understand   the   causes   of  the   success   of  the 
English  Revolution.     They  did  not  ask  for  anything 
which  was  not  in  accordance  with  justice:    They  did  not 
demand  a  single  privilege  which  was  not  necessary  for 


*  Pari.  Hist.  i.  1030,  and  State  Papers,  Domestic,  viii.  70. 
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the  good  of  the  nation  as  well  as  for  their  own  dignity. 
In  every  point  they  were  emphatically  in  the  right, 
while  in  some  point  or  other,  the  King,  the  Council, 
the  House  of  Lords,  the  Bishops,  and  the  Puritans, 
were  no  less  emphatically  in  the  wrong.  Their  cause 
was  just,  and  with  the  knowledge  that  the  nation 
would  support  them,  they  could  afford  to  wait  with 
patience.' ' 
SesKon*  During  the  next  two  sessions  of  Parliament  (January 

^^"  ""fo^^  ^'®*'  ^^S~^  ^°  '^^y  27th  ;  and  November  iSth  1606  to 
in.  ai-Mayi7.  July  4,  1607)  constant  bickerings  occurred  between  the 
^  itaV.'  ^'"£  *"**  "^'^"^  Commons,  but  unmarked  by  any  very 
decisive  assertion  of  prerogative  on  the  one  hand  or 
of  privilege  on  the  other.  In  the  session  of  1606.  the 
rule  that  the  same  bill  cannot  be  proposed  twice  in  the 
same  session  was  established,  probably  for  the  first  tlm^ 
by  the  action  of  the  Lords,  who  peremptorily  rejected 
a  bill  respecting  purveyance  which  the  Commons  snitvjt 
to  them  very  shortly  after  they  had  throwTi  out  a  p«- 
Expulsion  of  vious  bill  to  the  same  effect.  In  the  session  of  1607  the 
Sir  Chnsiophcr  Commons,  at  the  king's  request,  expelled  and  imprisoned 
one  of  their  members,  Sir  Christopher  Pigott  (who  had 
been  chosen  for  Buckinghamshire  on  the  resignation  of 
Sir  Francis  Goodwin),  for  slanderous  aspersions  cast 
upon  the  national  character  of  the  Scots.  But  this 
was  rather  a  confirmation  of  their  jurisdiction  over  thdr 
own  members  than  any  surrender  of  their  privities. 
Three  days  after  the  speech  had  been  uttered,  the  king 
sent  them  a  message'  how  much  he  did  mislike  and  tax 
the  neglect  of  the  House,  in  that  the  speech  was  not 
interrupted  in  the  instant  and  the  party  committed 
before  it  became  public,  and  to  his  highness'  car."  "niqr 
hesitated  for  sometime;  'they  knew  not,' the>-  sa>d.'«fc<< 
way  to  censure  him  for  it,  freedom  of  speech  in  thdt 
House  was  a  darling  privilege.'     But  it  was  e%-tdeattl 

^^^^  '  Gardiner,  HisL  Eng.  (i6o3-i6ie],i.  i 
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e  king  had  just  cause  to  complain,  and,  after  resolving 
at  Pigott,  being  a  member  of  the  House,  was  not  liable 

be  called  in  question  elsewhere,  they  determined  in 
e  exercise  of  their  own  discretion  to  punish  the  intem- 
rrance  of  their  own  member.^  During  both  sessions  the  Proposed  union 
incipal  subject  of  discussion  was  James's  favourite,  but  ijuJdaS  S^- 
emature,  scheme  for  a  perfect  union  between  England  l*nd. 
id  Scotland,  so  that  all  his  subjects  might  enjoy  the 
me  rights  and  be  amenable  to  the  same  laws.     But  the 
oposition  was  repugnant  to  both  English  and  Scotch, 

whom  the  national  prejudices  and  animosities  of  ages 
ill  warmly  glowed,  and  the  only  result  was  the  passing 

an  Act  (4  Jac.  I.  c.  I.)  by  which  all  hostile  laws 
itween  the  two  kingdoms,  extending  from  the  7th 
ichard  II.  (a.D.  1383)  to  the  reign  of  Elizabeth,  were 
pealed.* 

Offended  at  the   Commons'   bold   assertion   of  their  Parliament  not 
ivileges  and  constant  complaints  of  grievances,  James  ^d."i^  j5ly 
lowed  an  interval  of  two  years  and  a  half  to  elapse  4i  to  1609-10^ 

Feb  o 

ithout  meeting  his  Parliament.^    In  want  of  money,  but 

Qwilling  to  apply  for  a  legislative  grant,  he  had  recourse 

3  the  unconstitutional  expedient  of  increasing  the  duty  Illegal  imposi- 

•n  imports  by  his  own  sole  authority.     In  1606  the  king  iJ^d^™*^'^" 

lad  directed  the   collectors  of  customs   to   demand   a 

iuty  of  5J.   per  cwt.   on   all   currants  imported,  in  ad- 


^  Com.  Joum.  i.  335. 

\  The  king  was  anxious  to  have  a  declaratory  Act  pronouncing  that  the 
'«>ion  of  the  crowns  had  effected  a  mutual  naturalization  of  the  post-nati 
(w.,  persons  bom  after  his  accession  to  the  throne  of  England),  and  also 
jn  enabling  Act  conferring  the  same  right  upon  the  anU-nati.  The  English 
House  of  Commons  was  averse  to  this  proposal,  and  the  king,  knowing 
^tthe  opinions  of  the  judges  were  favourable  to  the  />0st-naft\  determined 
*<}  get  the  point  settled  out  of  Parliament  by  an  English  court  of  law.  A 
piece  of  ground  was  accordingly  bought  in  the  name  of  Richard  Calvin,  an 
•^^t,  bom  at  Edinburgh  in  1605,  and  an  action  was  then  brought  in  his 
J^e  against  two  persons  who,  by  collusion,  were  supposed  to  have 
^*prived  him  of  his  land.  This  raised  the  question  as  to  whetner  Calvin  was 
^  alien,  as,  in  that  case,  he  would  be  disabled  from  holding  land  in  Eng- 
Jj^.  It  was  held  by  twelve  judges  out  of  fourteen,  in  the  Exchequer 
^haniber,  that  the  Scotch  post-natus  was  a  natural  subject  of  the  King  of 
^land.—CVz/wVj^ajr,  2  St.  Tr.  559,  7  Jac.  I.  A.D.  1608. 
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dition  to  the  2s.  6d.  granted  by  the  ■statute  of  tonn^e 
Satiftwf,  and  poundage.  John  Rates,  a  merchant  of  the  Levant 
Company,  refused  to  pay  the  additional  impost,  alleging 
that  it  was  illegal  without  the  authority  of  Parliament. 
An  information  was  exhibited  against  him  in  the  Court 
of  Exchequer,  and  an  unanimous  decision  of  the  four 
Barons  was  soon  given  for  the  Crown,  dit  the  language 
of  Chief  Baron  Fleming  and  Raron  Clark  (the  only 
two  whose  judgments  are  reported)  was  oven  mt>re  sub- 
versive of  liberty  than  the  actual  decision  ttself.  They 
maintained  that  'the  king's  power  is  t^vofold,  ordinary 
and  absolute.  His  ordinary  power  is  for  the  profit  of 
particular  subjects,  for  the  execution  ofcivtl  justice  in  the 
ordinary  courts,  and  is  called  by  civilians  jus  prhKitum, 
with  us  common  law :  it  cannot  be  changed  withoat 
Parliament  The  king's  absolute  power,  on  the  contraty, 
is  applied  not  for  the  benefit  of  particular  person^ 
but  for  the  general  bcnelit  of  the  people,  and  is  JuAff 
populi.  This  power  is  not  directed  by  the  rule*  of 
common  law,  but  is  prpperly  termed  policy  or  govern- 
ment, varying  according  to  the  wisdom  of  the  kii^  for 
the  common  good.  The  matter  in  question  is  material 
matter  of  State,  and  ought  to  be  governed  accordii^  to 
the  rules  of  policy  by  the  king's  extraordinary  power. 
All  customs  (—duties)  be  they  old  or  new.  are  the  cff«ti 
of  foreign  commerce  :  but  commerce  and  all  alTairs  will 
foreigners,  war  and  peace,  and  all  treaties  wliatsoevCf, 
are  made  by  the  absolute  power  of  the  king  ;  he  lli«*- 
fore  ivho  has  power  over  the  cause,  has  power  al» 
over  the  effect.  No  exportation  or  import.ition  canbe- 
but  at  the  king's  ports.  But  the  seaports  are  tlie 
king's  gates  which  he  may  open  or  shut  to  whom  te 
pleases.'  As  to  the  statutes  alleged  on  the  put  rf 
the  defendant,  limiting  the  king's  prerogative  toinipo* 
duties,  Baron  Clark  maintained  the  monstrous  p**- 
position  that  Edward  III.  in  giving  hU  as.tenl  to  tl* 
^^^  Act  of  the  43rd  of  his  reign,  c,  4,  (forWdding  any  nf* 
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impositions  to  be  laid  on  wool  or  leather) '  did  not  bind 
his  successors.'! 

Even  while  the  case  was  pending  the  merchants  hast- 
ened to  appeal  to  the  House  of  Commons :  and  in  the 
Petition  of  Grievances  presented  by  the  House  at  the 
end  of  the  session  of  1606  a  request  was  included  that 
the  impositions  might  cease  to  be  levied,  as  no  such 
duty  could  legally  be  demanded  without  the  consent 
of  Parliament.  When  the  Commons  reassembled  in 
November,  James  informed  them  of  the  legal  decision 
in  his  favour,  and  for  a  time  the  matter  was  allowed  to 
drop.  But  the  king  soon  determined  to  make  a  more 
extensive  use  of  this  power  of  taxation  which  the  judges 
had  declared  to  be  vested  in  the  Crown.  On  the  28th  of  The  '  Book  of 
July,  1608,  a  Book  of  Rates  was  published  under  the  **" 
authority  of  the  Great  Seal,  imposing  heavy  duties  upon 
almost  all  mercantile  commodities, '  to  be  for  ever  here- 
after paid  to  the  king  and  his  successors,  on  pain  of  his 
displeasure.' 

At  length  the  financial  difficulties  of  the  king  com-      SessLon  iv. 
pelled  him  again  to  summon  Parliament.'    The  lawyers  peix  q^^?dv*i 

'  Jidgment  (abiidged)  in  Battfs  east  (the  Cue  of  Impositions),  z  Si.  Tr. 
■  371. 

Special  precautions  were  taken  to  obtain  B  majority  favourable  (o  the 
'^^ftn,  '  During  the  long  interval  which  had  passed  since  the  last  session 
■ntnl  ncanciis  had  occurred,  l^o  four,  at  least,  of  the  constituencies 
■tiichhid  seals  at  theirilisposal  [the  Treasurer}  Salisbury  madeapplications 
"fiToiirof  nominees  of  his  own.  The  answers  which  he  received  throw 
W  li^t  upon  the  manner  in  which  elections  were  at  that  time  conducted. 
"Xliulifls  of  Eye  said  that  they  had  already  selected  a  candidate  at  the 
*~iiation  of  a  neightxiuring  gentleman,  but  that  he  had  consented  to 
■f^  hii  claim,  when  he  heard  that  a  letter  had  been  received  from 
■pi>lniiy.  Another  of  the  Treasurer's  letters  was  sent  down  to  Dossiney. 
J^*"iamt<l  bv  the  mayor  to  a  gentleman  named  Hcnder,  who  wrote  to 
^'iibury,  tellin;:  him  that  he  had  held  the  nomination  for  more  than 
"T""?  ¥«r-.,  tiu!  that,  on  this  occasion,  he  was  willing  to  place  it  at  the 
™P"ul  ')]■  ihe  Government  The  bailifls  of  Boroughbridge  answered  a 
^iliu  rci]iii  -1  bv  saying  that  they  would  rather  die  than  refuse  to  elect 
Vuj'i  iiuriiiiidc.  The  corporation  of  Ludlow  alone  refused  to  elect  the 
1  ili^j^iaicil,  as  they  were  bound  to  choose  no  one  who  was  not  a 
'ni  in  iliiir  town.  They  would,  however,  take  care  that  their  new 
_-—u)er  should  vote  entirely  according  to  the  wishes  of  Ihe  Government.'— 
^•idiner.  Hist,  Eng.  (1603-1616),  i.  449,  citing  Slate  Papers,  Uonieslic, 
*''iii.  109,  116;  jilix.  lOi  L  1. 
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in  the  Lower  House  bad  in  the  mean  time  been  look- 
ing into  the   legal  authorities,  and  were  now  prepared 
to  dispute  the  decision   of  the  judges  in  the   case  of 
llenionstrance      impositions.     Notwithstanding  a  message  from  the  king 
■gunitim-  forbidding  them  to  discuss  the  question,  the  Commons 

pontioiu.  ,        , 

were  not  to  be  deterred.     During  a  four  days'  debate 
the  illegality  of  impositions  was  conclusively  shown  from 
statutes  and  precedents,  in  the  elaborate  and  luminous 
arguments  of  Hakewill,  Yelverton,  and  Wliitelocke.   The 
House  was  almost  unanimous  against  the  Crown,   They 
presented  a  strong  remonstrance  to  the    Icing  on  his 
attempt  to  prevent  discussion,  clainiinj::;   'as  an  ancient, 
general,  and  undoubted  right  of  Parliament  to  debate 
freely  all  matters  which  do  properly  concern  the  subject: 
which   freedom  of  debate   being   once    foreclosed,  the 
essence  of  the  liberty  of  Parliament  is  withal  dissolved.' 
With  r^ard  to  the  impositions  and   judgment   in  the 
Exchequer, '  the  reasons  whereof  extended  much  farther, 
even  to  the  utter  ruin   of  the  ancient   liberty  of  this 
kingdom,  and  of  the  subjects'  right  of  property  in  their 
lands  and  goods,'  they  remind  the  king  that  'the  policy 
and  constitution  of  this  your  kingdom  appropriates  unto 
the  kings  of  this  realm,  with  the  assent  of  the  Parliament, 
as  well  the  sovereign  power  of  making  laws  as  that  rf 
taxing  or  imposing   upon  the   subjects'  goods  or  mer- 
chandises, wherein  they  have  justly  such  a  propertj'M 
may  not,  without  their  consent,  be  altered  or  changed:' 
that  whenever  former  kings 'occasioned  either  by  tbar 
wars,  or  their  over-great  bounty,  have  without  consent  tt 
Parliament   set   impositions   either  within   the   land  or 
upon  commodities  exported  or  imported  bj'  ihc  tnet- 
chants,'  the  Commons  '  have  in  open   Parliamcnl  CM- 
plained  of  it,  in  that  it  was  done  without  their  consenH 
and  thereupon  never  failed  to  obtain  a  speedy  anJ  fuD 
redress,  without  any  claim  made  by  the  kings  of  Mf 
powers  or  prerogative  in  that  pouit ' :  tljat' these faniirti* 
kings  for  the  better  contentment  and  assurance  of  tfeat 


.]  James  L  to  Petitio7t  of  Right,  475 

ig  subjects  agreed  that  this  old  fundamental  right 
lid  be  further  declared  and  established  by  Act  of 
lament,  wherein  it  is  provided  that  no  such  charges 
lid  ever  be  laid  upon  the  people,  without  their  com- 
.  consent,  as  may  appear  by  sundry  records  of  former 
s.*  They  proceed  :  *  We  therefore,  your  Majesty's 
t  humble  Commons  assembled  in  Parliament,  fol- 
ng  the  example  of  this  worthy  care  of  our  ancestors, 

out  of  a  duty  to  those  for  whom  we  serve,  finding 

your  Majesty,  without  advice  or  consent  of  Parlia- 
it,  hath  lately,  in  time  of  peace,  set  both  greater  im- 
tions,  and  far  more  in  number  than  any  your  noble 
!stors  did  in  time  of  war,  have  with  all  humility 
umed  to  present  this  most  just  and  necessary  Peti- 

unto  your  Majesty  :  That  all  impositions  set  with- 
the  assent  of  Parliament  may  be  quite  abolished  and 
in  away  ;  and  that  your  Majesty,  in  imitation  like- 
;  of  your  noble  progenitors,  will  be  pleased  that  a 

may  be  made  during  this  session  of  Parliament  to 
lare  that  all  impositions  set,  or  to  be  set,  upon  your 
pie,  their  goods  or  merchandises,  save  only  by  com- 
n  assent  in  Parliament,  are  and  shall  be  void/^  A 
i  was  introduced  and  passed  through  the  Com- 
»ns  enacting  that  no  imposition  should  thereafter  be 
1  without  consent  of  Parliament,  other  than  those 
eady  in  existence,  but  it  was  thrown  out  by  the 
)rds. 

Besides  the  question  of  impositions,   the   Commons  Complaints 
Might  forward  a  number  of  other  grievances.  They  espe-  jfljlh^commis- 
illy  complained  of  the  High  Commission  Court ;  and  of  sion  Court,  and 
e  abuse  of  Proclamations,  'by  reason  whereof  they  matlons^^* 
id,  'there  is  a  general  fear  conceived  and  spread  amongst 
ur  Majesty's  people,  that  Proclamations  will,   by  de- 
ies,  grow  up  and  increase  to  the  strength  and  nature 
laws;   whereby   not  only  that  ancient  happiness, — 

»  Petyt,  Jus.  Pari.  322,  323. 
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freedom, — will  be  much  blemished,  (if  not  quite  taken 
away)  which  their  ancestors  have  so  long  enjoyed ;  but 
the  same  may  also,  in  process  of  time,  bring  a  new  form 
of  arbitrary  government  upon  the  realm,  and  this  their  fear 
is  the  more  increased  by  occasion  of  certain  books  latdy 
published,  which  ascribe  a  greater  power  to  proclama- 
tions tlian  heretofore  had  been  conceived  to  belong  imto 
Cci«cll's  them.'    Dr.  Cowcll,  Reader  on  Civil   Law  at  the  L'nii-er- 

'  Interprcifi.'  ^ity  of  Cambridge,  had  recently  published,  undt-r  the 
patronage  of  Archbishop  Bancroft,  a  law  dictionary 
called  'The  Interpreter,'  containing  most  extravagant 
assertions  in  support  of  the  king's  absolute  power. 
Under  the  title  King  was  written  :  '  I  le  is  above  the  law 
by  his  absolute  power;  and  though  for  the  better  and 
equal  course  in  making  laws  he  do  admit  the  three 
estates  unto  council,  yet  this  in  divers  learned  men's 
opinion  is  not  of  constraint,  but  of  his  own  benignit>',  or 
by  reason  of  the  promise  made  upon  oath  at  the  time  of 
his  coronation.  And  though  at  his  coronation  be  lake 
an  oath  not  to  alter  the  laws  of  the  land,  yet,  this  oatk 
notwithstanding,  he  may  alter  or  suspend  any  particular 
law  that  seemeth  hurtful  to  the  public  estate.  Thus 
much  in  short,  because  I  have  heard  some  to  be  of 
opinion  that  the  laws  are  above  the  king.'  Of  the  Par- 
liament it  is  asserted  :  *  Of  these  two.  one  must  needs  be 
true,  that  either  the  king  is  above  the  Parliament,  ibil 
is,  the  positive  laws  of  his  kingdom,  or  else  that  he  is  iM 

an  absolute  king And,  therefore,  though  it  be  a 

merciful  policy,  and  also  a  politic  mercy  (not  alterable 
without  great  peril)  to  make  laws  by  tlie  consent  of  the 
whole  realm,  because  so  no  one  part  shall  have  caiuc  to 
complain  of  a  partiality,  yet  simply  to  bind  a  prioco  W 
or  by  those  laws  were  repugnant  to  the  naturv  and  coi 
tution  of  an  absolute  monarchy.'  Furtlieroii  he  'b 
it  incontrollable  that  the  king  of  England  is  an  ab«D** 
king,'  and  '  that  subsidies  were  tjranted  by  ParUame*  •■ 
consideration   of  the   king's    goodness  in    waiviof  ■* 
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absolute  power  to  make  laws  without  their  consent'* 
The  Commons  were  so  incensed  at  these  opinions,  more 
especially  as  the  king  was  reported  to  have,  spoken  in 
praise  of  the  book,  that  they  requested  a  conference  on 
the  subject  with  the  Lords.  But  before  any  further  steps 
had  been  taken,  James  thought  it  expedient  to  express 
his  displeasure  at  the  imprudent  language  of  this  too 
zealous  advocate  of  prerogative,  and  a  proclamation  was 
shortly  afterwards  issued  commanding  the  suppression 
of  the  book.^ 

The  remonstrance  of  thc^  Commons  on  the  subject  Answer  of  the 
of  Proclamations  was  not  unproductive  of  good.     Sir  legality  of 
Edward  Coke,  Chief  Justice  of  the  King's  Bench,  was  Proclamations. 
sent  for  to  attend  the  council,  and  was  asked  by  Salis- 
bury (i)  whether  the  king  could  by  proclamation  prohibit 
the  building  of  new  houses  in  London  (with  the  object 
of  checking  what  was  regarded  as  the  overgrowth  of  the 
capital),  and  (2)  whether  he  could  in  the  same  way 
forbid  the  manufacture  of  starch  from  wheat  (so  as  to 
preserve  the  latter  for  consumption  as  food  only).    Coke 
replied  that  it  was  a  matter  of  great  importance,  on 
which  he  would  confer  with  the  other  judges.     To  this 
the  council  reluctantly  agreed,  and  Chief  Justice  Fleming, 
Chief  Baron  Tanfield,  and  Baron  Altham  were  appointed 
to  consider  the  matter  in  conjunction  with  him.    Shortly 
afterwards  the  four  judges  delivered  their  opinion  in  the 
presence  of  the  Privy  Council.    The  king,  they  said,  could 
not  create  any  new  offence  by  his  proclamation ;  for  then 
he  might  alter  the  law  of  the  land  in  a  high  point ;  for  if 


*  Cowell's  *  Interpreter,'  ed.  1607,  articles  *King,'  'Parliament,' 
*  Prerogative,'  *  Subsidy.' 

-  Lord  Salisbury  reported  to  the  House  of  Lords  that  the  king  liad 
acknowledged  that,  although  he  derived  his  title  from  his  ancestors,  *yet 
the  law  did  set  the  cnnvn  upon  his  head,'  *  find  that  he  was  a  king  by  the 
common  law  of  the  land.'  He  *  had  no  power  to  make  laws  of  himself,  or 
to  exact  any  subsidies  dejure,  without  the  consent  of  his  three  estates,  and, 
therefore,  he  was  so  far  from  approving  the  opinion,  that  he  did  hate  those 
that  l)elieved  it.'— Pari.  Deb.  in  1610  (Camden  Society),  p.  24,  cited  by 
f  Gardiner,  Hist.  Eng. 
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he  may  create  an  offence  where  none  is,  upon  that  ensues 
fine  and  imprisonment.    But  the  king  might  admonish  his 
subjects  to  keep  the  existing  laws,  on  pain  of  punishment 
to  be  inflicted  by  the  law.     Further,  the  king  could  not, 
by  proclamation,  make  an  offence   punishable  in  the 
Star  Chamber,  if  it  were  not  already  by  law  under  the 
jurisdiction  of  that  court.     They  also  formally  declared 
that  the  king  had  no  prerogative  but  what  the  law  of  the 
land  allowed   him.     By  their  firmness  on  this  occasion 
the  judges  rendered  an  important  service  to  their  country. 
A  check  was  given  to  the  exercise  of  arbitrary  power  in 
this  direction,  and  for  some  time  no  proclamation  im- 
posing fine  and  imprisonment  was  issued.^ 
The  'Great  Another  measure  which  occupied  much  of  the  atten- 

ontract.  ^j^^  ^j.  ^|^^  j^j^^^  ^^j  Parliament  during  this  and  the 

following  session  was  what  was  termed  the  Great  ContracL 
The  Commons  were  desirous  of  getting  rid  of  the  irk- 
some incidents  of  tenure  in  chivalry  and  the  right  of 
purveyance.  After  a  great  deal  of  negotiation  betw'ccn 
the  parties,  it  was  at  length  agreed  that  the  king  should 
receive  the  sum  of  ;^ 200,000  yearly  as  compensation  for 
the  abolition  of  both  these  feudal  sources  of  revenue. 
Session  V.      The  matter  was  adjourned  to  the  next  session  of  Pariiaf 

Oct  i6-^Dec.6.  ^^^^  •  ^^^  ^^  ^^^  mean  time  the  Commons  had  growa 

lukewarm.  They  were  impressed  with  a  sense  of  the 
insecurity  of  any  contract  made  with  the  king  in  face  of 
the  doctrines  maintained  by  himself  and  by  the  court 
lawyers,  of  a  paramount  royal  prerogative  uncontrol- 
lable by  any  statute.  They  were  apprehensive  that  if 
the  king's  wants  were  fully  supplied  by  a  permanent 
grant,  he  might  in  future  be  tempted  to  govern  without 
summoning  Parliaments  :  they  were  especially  dissatisfied 
with  his  steady  refusal  to  admit  of  any  change,  ho^tvef 
slight,  in  the'  ceremonial  of  the  National  Church,  or  of 
any  reform  in  the  system  of  the  Ecclesiastical  Courts 

^  12  Reports,  74. 
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whose  jurisdiction  the  Bishops  were  persistently  attempt- 
ing to  emancipate  from  all  control  by  the   Courts  of 
Common  Law.    James,  too,  on  his  part,  appears  to  have 
become  less  eager  to  carry  out  the  contract     It  was 
represented  to  him  that  after  all  he  would  not  gain  much 
by  the  bargain  ;  that  by  a  little  more  care  in  managing 
the  Crown  lands,  by  putting  in  force  with  the  utmost 
rigour   all  the  rights   which   he   possessed    against   his 
subjects,  he  might  obtain  the  required  revenue  without 
having  recourse  to  Parliament,  and  so  retain  his  prero- 
gative undiminished.^    It  became  evident  that  the  scheme 
must  fall  through ;  and  Salisbury  then  pressed  the  Com- 
mons for  a  supply  for  the  king's  immediate  necessities. 
But  the  Commons  were  in  no  humour  to  grant  a  subsidy 
unless  the  whole  of  their  just  grievances  were  redressed. 
If  the  king  would  not  give  way  they  were  determined  to 
fall  back  upon  their  right   to  refuse  supplies.     Some 
sharp  things  were  said  of  the  king's  prodigality  to  his 
Scotch  favourites ;  impatient  and  angry,  he  adjourned 
the  House :  and  shortly  afterwards  the  Parliament  was  Parliament 
finally  dissolved,   after  an   existence   of  nearly  seven  9F^7i6io-ii. 
years. 

For  the  next  three  years  James  endeavoured  to  rule  James  attempts 
without  having  recourse  to  Parliament.     His  great  diffi-  I^Jlid^^^^' 
culty  was  the  financial  one.     His  own  extravagance,  and  Parliament, 
the  prodigality  with   which  he  rewarded  the  worthless 
favourites  of  his  court,  had  involved  him  in  a  heavy 
^cbt  and  raised  the  ordinary  expenditure  far  above  the 
Crown  revenues.     A  vigorous  effort  was  made  to  raise  Means  resorted 
fiinds.    Loans  on  Privy  Seals  were  demanded,  often  un-  *°.*"  ^''^^''f® 

•'  '  raise  money. 

Successfully,  from  such  as  were  supposed  most  capable 
^f  bearing  the  burthen ;  the  arrears  of  fines  inflicted  in 
fte  Star  Chamber  were  rigorously  exacted ;  the  King 
^f  France  was  induced  to  pay  up  an  old  debt  of  ;£'65,ooo; 

^le  Dutch  were  successfully  pressed  to  liquidate   their 

•*«> 

^  Gardiner,  Hist.  £ng.  u  478 ;  Pari  Deb.  in  16 10,  p.  163. 
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debt,  contracted  with  Elizabeth,  by  annual  instalments  of 

;f40,ocx>  ;  several  peerages  were  sold  at  £  io,ocx>  a  piece; 

and  a  new  order  of  hereditary  knights,  called   baronets, 

was  created,  each  of  whom  paid  £  looo  for  his  palenL   In 

addition,  large  sums  were  raised  by  the  sale  of  Crown 

lands.      But  such  resources  were   clearly  temporary  and 

inadequate.     At  the  beginning  of  1614  the  king's  Uatuli- 

',!iJ  ''""""'''        ties  amounted  to  £680,000  as  contrasted  with /"JoaOOO 

difficuiucs.  ,.,,        ,1  ,         ,  .  ^    ,  ■         , 

at  which  they  had  stood  at  the  opening  of  the  session  of 

16 10,  whilst  the  annual  expenditure  exceeded  the  incotQC 

by  .i'200,000.^ 

For  some  time  it  had  been  evident  that  rarliament 

must  be  summoned ;  a  course  which   had  always  been 

consistently  recommended  to  the  king  by  Bacon  and  by 

Sir  Henry  Nevill,  who,  though  an  opposition  memliGTio 

the  late  Parliament,  had  since  been  seeking  the  post  of 

T^e 'Under-       Secretary  of  State.     In  a  very  statesmanlike  mcmotial    i 

Nevill  assured  the  king  tliat  it  was  a  mistake  to  suppoM    | 

that  the  opposition   in  the  late  Parliament  had  arisen 

from  factious  motives.     He  had  himself  lived  on  familiar 

terms  with  the  leaders  of  the  opposition,  and  waiiWeW 

affirm  without  fear  of  contradiction   that  they  bor<  no 

ill-will  to^vards  the  king.     He  was  ready  to  undertjfce 

for  the  greater  part  of  them  tliat,  if  the  king  would  atl 

fairly  by  his  people,  he  would  find  these  men  reati)'W 

exert  themselves   in   support   of  the   Government   It  1 

would,  of  course,  be  necessary  to   grant  certain  thiog* 

upon  which  those  who  would  be  called  to  pay  the  sw  I 

sidies  had  set  their  hearts.     Let  the  king  consider  wint  f 

had  been  demanded,  and  what  had    been  promiwl  *  j 

the  last  session,    granting  the  most  reasonable  of  t«  j 

Commons'  requests,  in  addition   to   performing  all  W  j 

own   promises.     Let   him   avoid  any   speech  likdy  ••  f 

excite  irritation  ;    and  appear  confident  of  the  rufi*"  I 

mcnt's  good  affections,  yielding  what  he  meant  to  )*"  | 
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hout  waiting  to  be  pressed.  Let  him  communicate 
h  proposals  as  he  wished  to  lay  before  the  Commons, 

through  a  member  of  the  House  of  Lords,  but  either 
his  own  mouth  or  by  such  of  his  ministers  as  were 
mbers  of  the  Lower  House,  and  let  him  request  the 
mmons  to  nominate  a  Committee  which  might  confer 
h  him  on  all  points  on  which  any  difference  should 
se  between  them.^ 

Bacon  also  strongly  advised  the  king  to  summon  a 
riiament,  but  his  advice  was  much  less  straightforward 
i  moral  than  that  of  Sir  Henry  Nevill.  He  sub- 
tted  that  there  were  many  expedients  for  judiciously 
uiaging  a  House  of  Commons ;  that  some  of  those 
ID  had  been  most  forward  in  opposing  were  now  won 
cr,  such  as  Nevill,  Yelverton,  Hyde,  Crewe,  Dudley 
igges ;  that  much  might  be  done  through  intimidation 

flattery  towards  filling  the  House  with  ^yell-affected 
arsons,  winning  or  blinding  the  lawyers — the  '  literae 
Dcales  of  the  House ' — and  drawing  the  country  gentle- 
len,  the  merchants,  and  the  courtiers,  to  act  for  the 
ings  advantage.  The  king  might  voluntarily  tender 
udi  graces  and  modifications  of  his  prerogative  as 
oightwith  smallest  injury  be  conceded,  in  order  to  save, 
he  more  important  parts  unimpaired.^  Besides  Nevill, 
^hohad  offered  to  undertake,  on  behalf  of  the  future 
louse  of  Commons,  that  if  the  king  would  concede  the 
hief  points  in  dispute  the  House  would  not  be  nig- 
;ardly  in  granting  supplies,  there  were  some  others  who 
ppear  to  have  engaged,  not  only  to  facilitate  the  king's 
ealings  with  the  House,  but  to  influence  the  elections, 
le  project  of  these  men,  who,  in  the  phraseology  of  the 
^,  were  termed  the  'Undertakers,'  soon  leaked  out, 
"Id  excited  much .  indignation  throughout  the  country, 
he  belief  that  a  general  attempt  was  being  made  to 


*  See  the  Memorial  in  Gardiner,  Hist  Eng.  App.  V. 

2  Cott.  MS.  Tit.  F.  iv.  fol.  3^8,  330,  332,  cited  by  Gardiner. 
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pack  the  Parliament  caused  the  government  candidates 
to  be  rejected  on  all  sides,  Of  the  members  returned  to 
Westminster,  three  hundred,  or  nearly  two-thirds  of  the 
whole  assembly,  were  elected  for  the  first  time,  the  consti- 
tuencies having  evidently  looked  out  for  men  who  repre- 
sented the  determined  spirit  of  the  nation  even  more 
strongly  than  the  members  of  the  late  Parliament  bad  ! 
done.' 
StemiF^Hla-  Parliament  met  on  April  5th,    1614.     In  the  km^s 

April' s.  speech  certain  concessions  were  offered,  but  of  slight  con- 

stitutional importance.  The  Commons  were  not  to  be 
Impositiims  satisfied  with  these  small  instalments  of  justice.  They 
denounceil.  ^     __  .      ,.  tj        ■  r  i  -  ■  ■ 

went  at  once  to  the  old  grievance  of  Impositions.     An   | 

unanimous  vote  was  passed  against  the  king's  right  of 
imposing  taxes  without  the  consent  of  Parliamcnl ;  and 
a  conference  on  the  subject  was  demanded  of  the  Lord&    1 
The  Lords  requested  the  advice  of  the  judges  on  Ihc 
legal  point ;  but  this  was  adroitly  refused  by  the  Dooatfa 
of  Chief  Justice  Coke,  on  the  ground  that  the  question 
might  come  before  them  judicial!)-.     The  Lords,  finallj-, 
declined   the   conference ;    but   in    the   course  ot  tlidr    | 
debate  an  incident  occurred  which  caused  muchexcitc- 
BishopNeile.       nient  in  the  Lower  House.     Neile,  Bishop  of  LichfieM.a 
sycophantic  seeker  after  power  and  place,  induced  in 
very  abusive   language  towards   the    Commons.     The 
Lower  House  immediately  demanded  satisfaction  frt* 
the  Lords,     The  bishop,  when  called   upon  to  cxplaia 
his  words,  protested  '  with  many  tears  *  that  he  had  lx« 
misconstrued  and  never  meant  to  speak  any  evilof  t^c 
Commons.      The  Lords  acquainted  the   Loiver  ifw* 
with  what  had  passed,  but  expressed  an  opinion  tfait 
future  no  member  of  their  House  ought  to 

'  Gardiner,  Hisl,  Eng.  ii.  147.  '  Among^l  I  hcse  *bo  vcn 
were  two  min  who  were  to  set  Iheit  maikopon  ifac  Itulorroll 
Sir  Thomas  \\'pn<«-t-in1i,  a  )-nun(;  tiim  of  iwenlj  u«i^  aoi  kett 
estate  In  Yorkshire,  rtpicsontf.1  the  fjrM  county  of  due  nonh 
*  Somersetshire  conniry  gcnticinan,  nine  trews  i^ilct  Ums  We 
aem  to  the  House  oT  Commoiu  b)-  the  little  botiMch  rfCllW 
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question  on  the  ground  of  common  fame  alone.     The 
king  now  sent  a  message  that  unless  the  Commons  pro- 
ceeded forthwith  to  treat  of  supply,  he  should  dissolve 
Parliament.     But  it  was  too  late  for  intimidation.     They 
declared  that  they  would  first  proceed  with  the  business 
of  impositions  before  taking  supply  into  consideration. 
A  few  days  later,  on  the  7th  of  June,  James  dissolved  The  second  or 
the  Parliament,  which,  from  the  circumstances  of  its  not  ment' dissolved j 
having  passed  a  single  bill,  was  nicknamed  '  The  Addled  7  J"°^  '^'4- 
Parliament.*     It  had  sat  a  little  more  than  two  months. 
This  sudden  dissolution  of  Parliament  was  not  suffi- 
cient to   appease   the   exasperation   of   James.      Four  Members  sent 
members   who  had    distinguished    themselves    by  the 
warmth  of  their  language,  Wentworth,^  Hoskins,  Christo- 
'pher  Nevill  (a  younger  son  of  Lord  Abergavenny),  and 
Sir  Walter  Chute,  were  sent  to  the  Tower.     Sir  Edwin 
Sandys  and  four  other  members  were  ordered,  at  the 
same  time,  not  to  leave  London   without   permission, 
while  Sir  John  Savile,  Sir  Roger  Owen,   Sir  Edward 
Philips,  and  Nicholas  Hyde,  were  punished  by  dismissal 
from  the  Commission  of  the  Peace. 

This  intemperate  action  of  James  committed  him  still  Importance  of 
more  deeply  to  the  conflict  with  the  House  of  Commons.  LViSes.  ^° 
His  position  towards  that  assembly  had,  in  fact,  already 
become  untenable.  *No  political  truth,'  observes  Mr. 
Gardiner,  '  has  been  more  completely  demonstrated  by 
experience  than  that  which  declares  the  impossibility  of 
tiic  co-existence,  for  any  long  time,  of  an  hereditary 


'  Hiomas  Wentworth,  a  Puritan  lawyer  and  member  for  Oxford.  He 
a  son  of  the  Peter  Wentworth  who  suffered  for  his  boldness  of  speech 
Elizabeth,  and  had  himself  already  given  offence,  in  the  last  Parlia- 
,  by  the  freedom  of  his  language.  He  is  to  be  distinguished  from  Sir 
Tlioinas  Wentworth,  member  for  Yorkshire,  who  was  returned  to  Parlia- 
ment in  1614  for  the  first  time.  Of  the  four  members  sent  to  the  Tower, 
^^entworth  was  released  on  the  29th  June,  Nevill  on  the  loth  July,  and 
Jlnrte  on  the  2nd  October.  Hoskins  who,  in  declaiming  against  the 
^^cottish  fiEtvourites,  had  gone  so  far  as  to  hint  at  the  possibility  of  an  imita- 
^00  of  the  Sicilian  Vespers,  was  detained  in  prison  for  a  twelvemonth. — 
'Hvy  Council  Register,  cited  by  Gardiner. 
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sovereign  and  a  representative  legislature,  wherever  no 
right  of  control  is  recognised  as  existing  either  in  the 
legislature  itself,  or  in  the  nation  which  it  represents. 
James  might  choose  one  of  two  courses ;  he  might 
attempt  to  deprive  the  Parliament  of  its  representati\x 
character,  by  refusing  to  allow  it  to  express  the  wishes 
of  the  nation,  or  he  might  give  it  a  control  over  the 
executive  government.  No  middle  way  was  possible 
Supported  by  his  Council,  by  his  own  ideas  of  his  rights 
as  a  king,  and  by  a  few  precedents  from  the  reign 
of  Elizabeth,  he  chose  the  former  alternative.  To  this 
step  of  his  there  could  be  but  one  replj*.  Misgovemmcnt 
had  been  met  by  the  Commons  with  refusal  of  supplies 
Imprisonment  of  their  members,  it  might  safely  be  pre- 
dicted, would  be  answered,  whenever  they  met  again,  by 
impeachment  of  the  ministers  of  the  Crown." ' 

During  the  next  six  years  James  pursued  a  career  of 
arbitrary  government  unchecked  by    the   cxislence  of 
Parliament.      To   supply   the    wants    of    his   treasiny 
recourse  was  again  had  to  the  old  expedients  of  forced 
loans,   monopolies,  hea\'y  fines,  and  the  rigorous  exac- 
tion of  the  old  feudal  payments.     At  the  time  of  the 
dissolution  some  of  the  bishops  offered  the  king  a  con- 
tribution to  help  him  out  of  his  difficulties.     In  a  fd' 
days    their    example    was     followed     by    the   principal 
nobility  and  officers  of  the  court  ;  and  a  re-solution  »» 
then    taken   to    call    upon    all    England    for    a   genera! 
benevolence.     Letters  were   written   by  the  Coundl  lo 
the  sheriffs  and  magistrates  in  each  county  and  bonw^ 
calling  upon  them  to  collect  and  send  in  contribution* 
from  all  persons  of  ability.     Although  care  was  taken  to 
represent  these  payments  in  the  character  of  voluoUiy 
contributions,  the  Council  in  their  letters  did  not  bcsibK' 
to  give  very  strong  hintsthat  it  would  not  be  well  wiA 
those  who  refused  to  pay.     It  was  significatit  ibiltk 

'  Gardiner,  HitL  Eii£.  fi  |6& 
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judges  of  assize  were  specially  charged  with  the  task  of 
recommending    payment,^   a   mischievous   resuscitation 
of  the  blended  judicial  and  fiscal  functions  of  the  ancient 
justices  itinerant.     But  despite  of  all  the  exertions  of 
the  court  only  a  very  small  sum  was  with  much  difficulty 
and  pressure  obtained.     The  bishops,  courtiers,  and  city 
of  London  had  contributed  ^^23,500  previously  to  the 
general  appeal     From  the  general  appeal  itself,  extend- 
ing over  nearly  three  years,  the  total  sum  obtained  from 
the  people  of  England  was  no  more  than  £\2fiQO?     In   Protests  against 
several   counties   the  sheriffs  and    magistrates  sent  up  *^ 
united   protests  against  the  demand,  appealing  to  the 
Act  of  I    Richard  III.  c.  2.  against  benevolences,  and 
expressing  their  unwillingness  to  injure  their  posterity  by 
establishing  a  bad  precedent* 

Mr.  Oliver  St.  John  on  being  applied  to  by  the  Mayor  Imprisonment 
of  Marlborough  for  a  contribution,  replied  in  a  letter  in  gj  joii^^*^*^'^ 
which  he  maintained  that  all  such  contributions  were 
contrary  to  Magna  Charta  and  other  statutes,  including 
the  well-known  Act  of  Richard  III.,  and  that  it  was  im- 
proper for  private  individuals  to  oppose  their  judgment 
to  that  of  the  Commons  in  Parliament  who  had  refused 
to  grant  any  supply.     He  concluded  somewhat  intem- 
pcrately  by  charging  the  king  with  breaking  the  corona- 
tion oath,  and  declared  his  belief  that  all  who  paid  the 
benevolence  were  supporting  their  sovereign  in  perjury. 
This  letter  having  come  to  the  knowledge  of  the  Council, 
St  John  was   sent  for  to  London,  committed  to  the 
Tower,  and  sentenced  by  the  Star  Chamber  to  pay  a 
fine  of  £^yOOOy  and  to  be  imprisoned  during  the  king's 
pleasure.     The  fine  was  afterwards  remitted,  but  he  was 
'Jot  set  at  liberty  for  some  time. 
At  this  time  the  king  and  council  were  also  engaged  Prosecution  of 

Peacham, 
A.D.  1615. 

*  Gardiner,  Hist.  Eng.  ii.  172. 
'  Id. 

*  Privy  Council  Register,  cited  by  Gardiner,  App.  VI. 
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in  investigating  another  affair,  which  was  probably 
clothed  with  an  importance  which  it  did  not  possess  in 
consequence  of  the  excited  feelings  roused  by  the  levy 
of  the  benevolence.  Edmond  Pcacham.  rector  of 
Hinton  St,  George,  Somersetshire,  (one  of  the  counties 
which  had  taken  the  lead  in  remonstrating  against  the 
benevolence),  had  recently  been  prosecuted  in  the  High 
Commission  Court  for  a  libel  on  his  bishop  and  on  the 
Consistory  Court,  and  was  sentenced  tt>  be  dcpm«d  of 
his  orders.  While  the  prosecution  was  pending,  Ms 
house  was  searched,  apparently  for  papers  cooncded 
with  the  alleged  libel,  and  the  officials  happeni^l  to 
alight  upon  a  manuscript  treatise  in  the  form  of  a  sermon. 
together  with  some  loose  sheets,  containing,  in  very- offen- 
sive language,  such  an  attack  upon  the  personal  condiKt 
of  the  king  and  the  actions  of  his  ministers,  as  wrould  un- 
■  doubtedly,  if  published,  have  amounted  to  a  scdldow 

libel.     These  writings  were  submitted   to  the  CooociL 
who,   there  is   little  doubt  (though  there    is  no  direct 
evidence  on  the  point),  jumped  to  the  conclusion  that 
Peaciiam's  sermon,  instead  of  being  an  isolated  piece  of 
Puritanic  intempcrancL-.had  been  prepared  in  connexioTi 
with  an    organized    conspiracy    of  tlie    Somereetslure 
gentry.'     Peacham  was  put  to  the  rack  and  examined, 
as  it  is  expressed  by  Secretary  Winwood,  '  before  lortore, 
in  torture,  between  torture,  and  after  torture.'  in  the*-ain    . 
expectation  that  he  would  reveal  a  plot  whicli  had  never 
existed.      No   conspiracy   or  shadow   of  a   consjMraejT 
having  been  detected,  the  king  and  his  council  deter-     ■ 
mined  to  proceed  directly  against  the  prisoner  not  ixx    \ 
seditious  libel,    but   for  treason,   under  the  statute  of 

'  In  consequcace  of  Ihc  resist.incc  to  the  bencvolmce  ihinra  to  th 
conntyof  Somerset,  three  of  its  mngiitrates  had  receutly  bgen  in  mm  Mil  iefc* 
the  Conncil  to  rtccive  H  lecture  on  the  iiDpropriety  of  ibtst  cowhet  w 
Ihesc,  one.  Sir  MaurEce  Ueckdcy,  was  known  to  hire  faeeitiiieaaiWHi<^* 
with  Fcocham  at  the  time  of  the  last  Parliunent,  and  sMilbci;  Johi  f^fi 
was  his  immediale  nci^bour,  and  had  prewUed  hia  wbh  IbelMi* 
Ilintoo. — Gardiner,  Hist.  Eog.  it  l8i. 
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Edward  III.,  in  compassing  the  king's  death.  The 
only  semblance  of  evidence  of  an  overt  act  of  treason 
was  the  manuscript  sermon,  never  preached  nor  neces- 
sarily intended  to  be  preached.  James  directed  the 
Attorney  General,  Bacon,  to  confer  with  the  judges  of 
the  King's  Bench  separately,  in  order  to  ascertain,  and 
probably  to  influence,  their  opinion.  Chief  Justice  Coke 
objected,  (so  Bacon  reported  to  the  king),  that  *  such 
particular,  and  as  he  called  it,  auricular  taking  of 
opinions  was  not  according  to  the  custom  of  the  realm.'  ^ 
The  three  puisne  judges  made  no  difficulty  in  giving  an 
opinion  favourable  to  the  Crown  ;  and'  Coke,  finding 
himself  unsupported  by  his  brethren  in  his  resistance  to 
separate  and  private  consultation  of  the  judges,  at  length 
consented  to  give  a  written  opinion,  which  proved  however 
by  no  means  satisfactory.  Of  the  two  grounds  for  ques- 
tioning the  treasonable  nature  of  Peacham's  writing,  first, 
that  it  had  never  been  published,  secondly,  that  even  if  it 
had  been  published,  it  did  not  amount  to  treason.  Coke 
appears  to  have  passed  over  the  first,  but  asserted  boldly 
that  no  mere  declaration  of  the  king's  un worthiness 
to  govern  amounted  to  treason.^  Peacham  was  brought 
to  trial  at  the  Taunton  Assizes,  convicted,  and  sentenced 
to  death.  He  was  not,  however,  executed,  but  died  in 
gaol  about  seven  months  afterwards. 

For  some   time   there   had   been   indications   of  an   Collision     . 
impending   collision  between   the  king   and  the  Chief  kin^  wid  Chief 
Justice  of  the  King's  Bench.     Now  that  James  was  at   Justice  Coke. 
open  war  with  the  representatives  of  the  nation,  and  was 
determined    to  govern  as  long  as  possible  without  the 


*  Bacon's  Works  (ed.  Montagu),  xii.  124,  Coke's  objection  was  not  to 
the  consultation  of  the  judges  by  the  king,  but  to  their  being  consuhed 
separately.  At  a  later  time  he  expressed  himself  against  the  propriety 
(X  the  law-officers  consulting  the  judges  at  all  (3  Inst.  29),  and  quoted  a 
conclusive  precedent  in  his  favoxu-  from  the  Year  Books ;  but  this  point 
was  never  moved  on  the  present  occasion. — Gardiner,  ii.  186. 

'  *  Innovations  of  Sir  E.  Coke,'  Bacon's  Works  (ed.  Montagu),  vii.  404, 
dted  by  Gardiner. 
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co-operation  of  a  Parliament,  the  only  power  in  the 
State  which  he  had  to  fear  was  the  judicial  power.  It 
was  impossible  to  prevent  cases  involving  questions  of 
the  utmost  constitutional  importance  from  being  sub- 
mitted, as  they  arose  from  time  to  time,  to  the  decision 
of  the  judges  of  the  land.  They  were  the  authorized 
exponents  of  the  existing  law,  and  thus  possessed  the 
power,  if  so  minded,  effectually  to  check  the  encroach- 
ments of  the  royal  prerogative. 

Prior  to  Coke's  accession  to  the  bench,  the  judges  had 
shown  themselves,  on  the  whole,  sufficiently  favourable 
to  the   prerogative.      No  reasons  could  be  more  satis- 
factory to  the  Crown  than  those  upon  which  the  judges 
had  founded  their  decisions  in  the  celebrated  cases  of 
the  Postnati  and  of  the  Impositions.^     But  Coke  early 
developed  upOn  the  bench  a  sturdy  personal  indepen- 
dence, and  a  determination  to  appeal  on  all  occasions  to 
the  supremacy  of  the  law,  which  frequently  brought  him 
into  conflict  with  the  king  and  the  ecclesiastical  and 
courtly  supporters  of  the  king's  absolute  power.'    The 
claim,  pertinaciously   asserted    by    the    king  and  Ais 
council,  to  interfere   with   the  opinions    of  the  judges 
in  every  case  in  which  the  rights  of  the  Crown  were  in 
the  slightest  degree  involved,  was  met  by  Coke  with  as 
pertinacious  a  denial. 
Case  of  Com-  Matters  were  brought  to  a  crisis,  in  1616,  by  thepro- 

A  iT^^eie  ceedings  in  what  is  known  as  the  '  Case  of  Commendaffls.* 

During  the  time  that  Bishop  Neile  held  the  See  of  Lich- 
field, he  had  received  from  the  king  the  grant  of  a  livii^ 
to  be  held  'in  commendam/  that  is,  along  with  his 
bishopric.  Two  persons  named  Colt  and  Glover  brought 
an  action  against  the  bishop  on  the  ground  that  the 
— — I       "* 

*  Supra^  p.  471,  472. 

^  See,  in  particular,  the  case  of  Brownlow  v,  Michell,  and  Bacon's  aig>- 
ment  on  the  writ.*  De  Rege  Inconsulto  *  (Works,  vii.  683),  and  thecise« 
Glanville  and  Courtney,  which  gave  rise  to  Coke's  qourel  with  the 
Chancery  (Cro.  Jac).  The  facts  are  concisely  stated  in  GardiDcr,  Hist 
Eng.  ii.  26i3-27i. 
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presentation  was  theirs,  and  not  the  king's,  and  they 
further  pleaded  that,  owing  to  certain  legal  objections, 
the  king's  grant  was  invalid  in  itself.  On  account  of  its 
great  importance  the  case  was  adjourned  into  the  , 
Exchequer  Chamber,  before  all  the  twelve  judges.  The 
king,  hearing  that  his  prerogative  was  likely  to  be  called 
in  question,  deputed  Bishop  Bilson  to  sit  in  court,  in  his 
name,  whilst  the  case  was  being  argued,  and  to  report  on 
the  language  employed.  Bilson  reported  that  the  counsel 
for  the  plaintiffs,  besides  arguing  the  special  points 
of  the  case,  had  disputed  the  king's  general  prerogative 
to  grant  a  commendam.  Hereupon  James  directed  the 
Attorney  General  Bacon  to  write  to  the  Chief  Justice, 
ordering  him  and  the  rest  of  the  judges  not  to  proceed 
to  judgment  until  they  had  spoken  with  the  king.  Coke 
shortly  replied  that  if  it  was  wished  that  the  other 
judges  should  receive  the  information  just  given  to  him, 
Bacon  had  better  write  to  them  himself.  This  was  done ; 
but  the  next  day,  the  judges,  as  if  nothing  had  happened, 
proceeded  with  their  arguments.  On  the  day  following, 
they  despatched  a  letter  to  the  king,  signed  by  all  the 
twelve,  informing  his  Majesty  that,  as  they  were  unani- 
mously of  opinion  that  the  Attorney  Gcncrars  letter  was 
contrary  to  law,  they  felt  bound  by  their  oaths  to  pay 
no  attention  to  it,  and  had  accordingly  proceeded  with 
the  case  on  the  appointed  day. 

The  king,  who  was  then  at  Newmarket,  returned 
answer  that  the  present  case  was  one  which  concerned 
not  merely  the  interests  of  private  persons,  but  in  which 
he  himself  was  to  all  intents  and  purposes  a  party ;  that 
delay'  was  necessary  in  order  that  he  might  lay  before 
them  his  own  case,  and  that  the  oath  not  to  delay  justice 
was  not  meant  to  prejudice  the  king's  prerogative  ;  and 
concluded  by  commanding  them,  of  his  absolute  power 
and  authority  royal,  not  to  proceed  further  in  the  cause 
till  they  should  hear  his  pleasure  from  his  own  mouth. 
On  his  return  to  London,  the  twelve  judges  were  sum- 
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moiled  before  the  king  and  his  council.  James  personally 
expatiated  upon  their  misdemeanours  both  in  substance 
and  in  the  form  of  their  letter  certifying  him  merely 
what  they  had  done,  instead  of  submitting  to  his  judg- 
ment what  they  should  do.  He  told  them  it  was  their 
duty  to  check  those  advocates  who  presumed  to  argue 
against  his  prerogative  ;  that  the  popular  lawyers  were 
the  men  who,  ever  since  his  accession,  had  trodden  on 
his  prerogative  in  all  Parliaments  ;'  that  his  prerogative 
was  double,  the  one  ordinary,  having  relation  to  private 
interests,  and  which  might  and  was  ever>-  day  di^nitcd 
in  Westminster  Hall ;  the  other  of  a  higher  natim; 
referring  to  his  supreme  and  imperial  power  and  sow- 
reignty,  which  ought  not  to  be  disputed  or  handled  in 
vulgar  argument ;  but  that  of  late  the  courts  of  comcioa 
law  had  grown  so  vast  and  transcendent,  as  both  to 
meddle  with  the  king's  prerogative  and  encroadi  upon 
all  other  courts  of  justice.  As  soon  as  he  had  concluded, 
all  the  judges  fell  upon  their  knees  and  asked  pardvm 
for  their  error.  But  Coke,  though  he  joined  in  demand- 
ing pardon,  entered  on  a  justification  of  their  conduct, 
reiterating  his  opinion  that  the  postponement  rci^mrtd 
by  the  king  was  in  fact  a  real  delay  of  justice,  contratjW 

as  c.ireful  to  ilo  wlial  he  coiiW  lo  icpress  Ihe  inilepenAW  •' 
I  1607  Nicholas  Fuller,  a  bencher  of  Grajs  Ino  mbo  luJ« 
111  jnmess  nisi  PaiUanient,  and  was  itlurced  Tor  tbe  City  u(  LioiiM* 
1614),  wns  employed  hy  two  Purlani,  Ijd  and  Miumwll,  Cioimiltrf^ 
the  High  Coiiimisision  Court  for  refi.iitig  Ihe  oalli  ci-c^v.  Vt  """"jj 
\\w:\T  hitheas  corfus.  This  he  did  on  the  gtound  (hat  the  c»nBin»J«'*  ••■ 
no  power  to  line  or  imprison  under  Ihe  Slalule  of  r.lizabctL  II  KUl  1 1^ 
Although  ihis  intcrjirelntion  was  not  accepted  by  the  judga  •■  <bt tiM 
the  l.angiLige  of  the  statute  ■vas  such  as  lo  nillnil  of  wsDincnt.  Ch  II' 
ground  that  he  hml  .slandered  ihc  king'n  aulhoriiy  bycjuenioninclli*  P^ 
of  the  Commission,  Fniler  was  himscir  summoned  befixe  the  ''t^'j* 
mission  Court,  tiiieil  100/.,  and  commiUcd  to  priton.  In  161  ^  Jana  W*^ 
locke,  u  barrister  who  bad  been  brought  inlooolice  in  Jamc't  tnt  ^'^^'^* 
by  liis  great  s|K-echon  Iniposilions,  was  summoned  befoic  l)w  SfrO^^f 
on  Ihe  charge  of  having  given  a  jirivale  opinion  lo  his  dieot  Ifalt  1  oo«** 
issued  hy  the  king  to  in^iuire  into  the  Male  of  the  nivy  w«  10*^5 
account  of  certain  liircctious  contained  in  it,  us  lo  punishiiv  oCrndtiX  •*•■ 
\Vhilelo.:ke  con.iJereil  contrary  to  ibc  wcll-kinjau  cliuiscof  M*^*^** 

at  lilKrty.- Fuller's  Cise,  Rep'.   XII.  41  ;  WT.ildotJw'i   Uttr  /i— ** 
33-40,  113-118;  Gardiner,  HisL  Lng.  1.  443  ;  li.  109. 
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the  law  and  their  oaths.     At  the  desire  of  James,  the 
Lord  Chancellor  Ellesmere  and  the  Attorney  General 
Bacon  then  delivered  their  opinions,  which  were  directly 
opposed  to  those  of  the  Chief  Justice.     The  following 
question   was   then   put   to   the  judges,   one  by   one ; 
'  WTiether,  if  at  any  time,  in  a  case  depending  before  the 
judges,  his  Majesty  conceived  it  to  concern  him  either  in 
power  or  profit,  and  thereupon  required  to  consult  with 
them,  and  that  they  should   stay  proceedings   in   the 
meantime,  they  ought  not  to  stay  accordingly  }  *     All, 
except  Coke,  fearful  of  offending  the  king,  to  whom  they 
owed  all  their  future  prospects  of  professional  advance- 
ment, promised  to  act  in  future  according  to  the  royal 
wishes.      But  from    Coke   no    other   answer   could   be 
extracted  than  that,  whenever  such  a  case  should  come 
before  him,  he  would  do  what  was  fitting  for  a  judge  to 
do.  The  noble  conduct  of  the  Chief  Justice  on  this  occa- 
sion has  deservedly  obtained  for  him  the  admiration  of 
posterity.     Rather  than  prostitute  the  independence  of 
the  judicial  bench  to  the  arbitrary  interference  of  the 
long,  he  showed  himself  ready  to  sacrifice,  for  conscience 
sake,  the  high  position  to  which  his  own  merits  had 
^sed  him.    Within  a  few  weeks  he  was  censured  by  the  Coke  is  dis- 
council  and  suspended    from  his   office,  and   not  long  cMeiniistic^hip^ 
Bernards  received  notice  that  he   had   ceased   to  be 
Chief  Justice.^ 

'With  the  disgrace  of  Coke,'  observes  Mr.  Gardiner,  His  disgrace  an 
*the  period   of  transition  between   the  history   of  the  landmark. 
Tudors  and  the  history  of  the  Stewarts  comes  to  an  end. 
ft  is  a  great  historical  landmark.   Up  to  this  time  James 
"^d  been  busy  in  acquiring  the  powers  which  were  after- 
wards to  be  used  with  such  fatal  results  to  himself  and 
to  his  son.      By  the  deprivation  of  Coke  he  obtained  at 
*  blow  all  that  he  had  been  seeking  by  more  devious 
worses.    The  common  law  judges  now  held  their  offices 

'  Hallam,  Const  Hist  L  346-349 ;  Gardiner,  Hist.  Eng.  ii.  272-283. 
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practically,  as  well  as  theoretically,  at  the  good  pleasure 
uf  the  so\'ereign.  From  henceforward  the  prerogative 
was  safe  from  aRack  in  the  courts  of  law.  From  hence- 
forth, too,  it  stood  oo  its  oun  merits,  and  could  no 
longer  expect  to  obtain  that  moral  support  which  it  had 
hitherto  received  from  the  decisions  pronounced  from  the 
bench  by  judges  who  w-ere,  comparatively  at  least  with 
those  who  held  office  subsequently  to  Coke's  dif^raoer 
indepeodeut  of  the  fa\-Durs  and  the  anger  of  the  Crowa'' 
The  foreign  policy  of  James  was  scarcely,  if  at  all,  less 
iiritatisg  to  his  people  than  his  domestic  misgovcnimcBt 
On  coming  to  the  throne  he  immediately  declared  for 
peace  with  Spain,  n^ardless  of  the  wishes  of  the  great 
body  of  Englishmen  who.  looking  with  righteous  ind^- 
natton  on  the  Spanish  power  as  the  great  supporter  of 
Poper>-  and  tjTanny,  and  feeling  bound  in  honour  not  to 
desert  their  old  allies  the  Dutch  in  their  gallant  and  now 
at  length  hopeful  struggle  for  independence,  were  eager 
to  carrj'  on  the  war.  James,  however,  was  not  only  by 
nature  a\erse  from  all  war,  but  his  notions  of  the  divine 
right  of  kings  caused  him  to  regard  the  Dutch  war  io 
particular  as  a  contest  of  rebels  against  their  lawful 
sovereign,  and  therefore  undeserving  of  any  assistance 
from  him.  There  were  indeed  many  circumstances  in  ihc 
condition  of  England  at  the  death  of  Elizabeth  nhidi 
rendered  an  honourable  peace  with  Spain  highly  desir- 
able ;  but  not  content  with  peace,  James  must  needs  ran 
counter  to  the  whole  current  of  national  feeling  aw 
prejudice,  by  setting  his  heart  upon  a  marriage  bctwefli 
his  son  and  the  Infanta.  The  unfeeling  executioa  " 
Sir  Walter  Raleigh  (29  Oct.  1618),  under  a  senten«<^ 
treason  passed  fifteen  years  previously,  on  evidoWt 
which  was  generally  considered  to  be  inconclusi^'C,  «>» 
regarded  by  the  nation  as  a  mean  truckltog  to  t* 
revengeful  demands  of  the  court  of  Madrid;  audit 

■  Cnrdiad,  Hut.  Eug.  iL  3S4,  3a& 
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policy  of  alliance  with  Spain  became  still  more  odious 
after  the  outbreak  of  the  war  in  Germany,  in  which  the 
king's  son-in-law,  Frederic,  Count  Palatine,  was  driven 
out  of  his  hereditary  dominions  by  Austria.  Despite  of 
his  pacific  temper,  James  was  roused  to  attempt  the 
restoration  of  his  son-in-law,  but  while  he  was  anxious  to 
effect  his  object  through  the  friendly  mediation  of 
Spain,  the  nation  was  clamorous  to  support  the  Protes- 
tant interest  in  Germany  by  force  of  arms.  In  this  state 
of  affairs  the  ministers  advised  the  king  to  take  advan- 
tage of  the  war  enthusiasm  to  summon  a  Parliament, 
and  James  reluctantly  gave  his  consent. 

James's  third  Parliament  met  on  the  30th  January  Third  Pariia- 
1620-1,  and  was  opened  with  a  conciliatory  speech  from  session  I. 
the  throne.     The  Commons  made  some  complaints  of  a.i>.  i62(>i. 
the  imprisonment  of  four  of  their  members,  at  the  close 
of  the   Parliament   of   1614,  for   words  spoken  in   the  *  ^lJUSUA.  ' 
House ;  but  the  matter  was  allowed  to  drop  on  some 
explanations  being  given  by  Mr.  Secretary  Calvert,  and 
an  assurance  from  the  king  that   he   would   faithfully 
maintain  the  privilege  of  freedom  of  speech  demanded 
by  the  House.     Two  subsidies  were  then  voted. 

On  the  motion  of  the  ex-Chief  Justice,  Sir  Edward  Revival  of 
Coke,  a  committee  of  inquiry  into  grievances  had  been  impeachments, 
early  appointed.  The  first  abuse  to  which  their  atten- 
tion was  directed  was  that  of  monopolies,  and  this  led 
to  the  revival  of  the  ancient  right  of  parliamentary 
^^peachment — the  solemn  accusation  of  an  individual  by 
^e  Commons  at  the  bar  of  the  Lords — which  had  lain 
^onnant  since  the  impeachment  of  the  Duke  of  Suffolk 

• 

^n  1449.1     Under  the  Tudors  impeachments  had  fallen 

Q  '  ^  J 534  ^hc  Commons  had  complained  to  the  Lords  of  the  conduct  of 
^^okcsley,  Bishop  of  London,  and  called  upon  him  to  make  answer.  But 
*he  Lords  declared  that  it  was  Unbecoming  of  any  Lord  of  Parliament  to 
"^^e  answer  in  that  place ;  and  the  proceeding  has  not  generally  been 
Jjgarded  as  a  case  oi  impeachment. — Lords*  Journals,,  i.  71  ;  Hallam, 
V<^t.  Hist.  i.  357.  The  proceedings  against  Wolsey  in  1529  have  some- 
^es  been  termed  an  '  impeachment/  but  inaccurately.     Articles  against 
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into  disuse,   partly    through   the  subservience   of  the 
Commons,  and  partly  through  the  prtifcrciKC  of  tliosc 
sovereigns  for  bills  of  attainder,  or  of  pains  and  penalties. 
Moreover,  the  power  wielded  by  the  Crown  though  ttie 
Star  Chamber  enabled  it  to  inflict  punishment  for  auny 
state  offences  without  resorting  to  the  assistance  of  Par- 
liament.     With  the  revival  of  the  spirit  of  liberty  in  Ac 
reign  of  James  I.,  the  practice  of  impeachment  revived 
also,  and  was  energetically  used  by  the  Commons  in  the 
interest  alike  of  public  justice  and  of  popular  power.  In 
the  session  of  1621,  the  Commons  impeached  Sir  Giles 
mpeachmeni      Mompesson  and  Sir  Francis  Mitcliell  who,  as  patentees 
jid  Mitdiell,      for  the  exclusive  manufacture  of  gold  and  silver  thread, 
..D.  iijii.  fQ|,  ^]jp  licensing  of  ale-houses,  and  for  the  inspection  rf 

inns  and  hostelries,  had  been  guilty  of  gross  fraud, 
violence,  and  oppression.  The  Lords  passed  judgment 
on  both,  condemning  them  to  be  imprisoned,  fined,  and 
degraded  from  the  honour  of  knighthood,^ 

The  impeachments  of  Mompesson  and  Mitchell  were 

followed  up  by  others  against  Sir  Joim  Bcnnct.  juigt  '>f 

the  prerogative  court  of  Canterbury,  for  corruption  in 

his  office;  and  Field,  Bishop  of  Llandafif,  for  broc^eof 

And  of  Lord      judicial  bribery.  As  yet  the  Commons  had  only  attacked 

Chancellor  private  persons ;  a  much  more  important  step  was  the 

A.D.  i6zt.  impeachment  of  Lord  Chancellor  Bacon,  which  revived 

the  right  of  impeaching  the  king's  ministers.     He  was 

found  guilty  by  the  Lords  of  receiving  bribes  from  the 

suitors  of  his  court,  and  condemned  to  pay  a  fine  of    . 

/^40,0OO,  to  be  imprisoned  in  the  Tower  during  the  kii^s 

pleasure,  to  be  for  ever  incapable  of  any  office,  place,  or 

employment,  and  never  again  to  sit  in  Parliament*  Tlie 


nere  (inl  presented  lo  the   Upper  House  and  Ihcn  i«nld<iwl)U4( 
imons,  who  rcjecteil  them,  chiefly  ihngiigh  the  cimiBcnt  dcfcnccrf  t^ 
on  iiinde  l.y  Th(.m:is  Cit>m«-ell.  —  I .inpard.  ri.  i6o, 
Mompesson  liad  iscajied  beyond  sea,  but  Mitchell  nifircd  U*  !••* 
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constitutional  right,  revived  by  the  proceedings  against  Impeachment 

^  z,  1         1  ,       f  1  1.  1      ,  .        of  Middlesex, 

Bacon,  was  confirmed  and  completely  re-established  by  a.d.  1624. 
the  impeachment,  in  1624,  of  Lionel  Cranfield,  Karl  of 
Middlesex,  Lord  Treasurer  of  England,  for  bribery  and 
other  misdemeanours.  On  his  trial  he  maintained  his 
innocence  with  much  spirit,  and  bitterly  complained  of 
the  law  which  denied  to  him  the  benefit  of  counsel's 
assistance.  He  was  unanimously  convicted,  but  his 
remonstrance  on  the  harshness  of  the  law  induced  the 
Lords  to  make  an  order  that  in  future  cases  of  impeach- 
ment the  accused  should  be  furnished  with  copies  of  the 
depositions  for  and  against  him,  and  that  on  demand  he 
should  be  allowed  the  aid  of  counsel.^ 


short  confinement,  remitted  the  fine  and  the  other  parts  of  the  sentence,  and 
conferred  upon  him  a  pension  of  1800/. 
'  Lofiia'  Journals,  307-383,  418. 

iMrEACiiMENTs.  —  ' Between  the  year  1621,  when  Sir  Giles  Mom pesson    Subseqcnt 
and  Lonl  Uacon  were  imi>eache<l,  and  the  Revolution  in  1688,  there  were   '^'""  ^f 
about  forty  cases  of  impeachment.     In  the  reigns  of  William  III.,  Queen    In^pcachment, 
Anne,  and  George  I.,  there  were  fifteen  ;  and  in  the  rcijjn  of  George  II. 
none  but  that  of  Lord  Lovat,   in    1746,   for  high  treason.*     (May,   Pari. 
Trac  p.  55». 

The  principal  cises  of  constitutional  importance  since  the  impeachment 
of  the  Kiri  of  Middlesex  in  1624,  are  the  following: — 

O'.i'V'  ''/■'■'•'. vv,  /Avtv  of  Ihichhi^Juifn. — Impeached  by  the  Commons  Jhickni'^Juvn 
l-.-fi^rc  the  L'lriis  o!i  t'.iirtecn  ch;uj;c-^,  of  whicli  tlie  mo^l  ini]>iirtant  were  that  y^  j,  1626. 
U*  he  had  neglected  tt)  guard  tlie  liigli  S'.-as  ;  (2)  had  lent  a  sfjua-lron  of 
Lngli'h  >hips  to  Irj  employed  against  the  Huguenots  ;  and  (3)  had  pur- 
eh.Tie'l  ff»r  moiiL-y  and  m"ni')jM)li/ed  in  his  own  i-ersori  several  of  ilie  highest 
olftce^'-'f  state.  Sir  Dudley  1  >igL;eN  Sir  John  I^liot,  and  six  other  niemhers 
of  Oic  C'tmnv 111 ^  managed  the  accJuation  before  llie  Lords.  liiickingliain 
t^elivcrc-l  in  his  an.>wi:r,  an  i  the  Commons  wjre  preparing  to  r(:j)ly,  when 
Charles  1.  dis>t lived  rarliament.  In  1628  the  C'<»mnions  presented  a 
rem- in>i ranee  to  ihe  king,  ascrii)ing  the  evils  which  aMlieted  tlie  kingdom  tv) 
the  e\i.i:.-"»i\e  ]»'»\ver  e.\:r.  i^el  anil  ab-.i-<.'d  by  r»uckingham,  and  j>rayed  for 
hi-i  removal  fiom  nlhce  and  from  aUmt  tlie  king's  perstni.  S!i(.)rtly  aftcr- 
wanU  Charles  i»rorogue.l  Pailiament,  and  iluring  the  recess  lUi-jkingham 
was  assa^xinatvid  bv  Fellon. 

Dr.  R^\^.y  J/;/;/r»'.7'-7//;,'.— Imi>eached  by  the  C«jmmons  for  three  political    M,iitnK<.iriu  ', 

scnnons  (two  preached  before  the  king),   afterwanls  published  under  the    a.  i>.  1628.  ^* 

tillo  of  *  Religion  and-  .Mk-giance.'     He  maintained  that  *  Parliaments  were 

r.o!  <irdniTi>;«l  t(»  r"»ntjibiili'  any  lighl   to  the   king,    bnt   for  ihr  more  ecpial 

iini«"-ing  ni'd  m-Mv  c.^»y  exai  ting  *A  tli.it  whii.h  unto  king-  dDth  apprrt  liri 

by  natural  aiid  origin:d  law  and  ju-tice,  a>  their  i»roper  inheritance  annexed 

I"  liieir  :nr,'inil  crown<:  from  thrir  birth  ; '  and  tli.i!   tho^c  who  refiis<;.l   ti> 

\'T>\  t.We-  ;'::.'I  l»riiii  inip..<ed  b\  !:i  •  :.i'!g^  roy.il  (.'iMinnn  I,  wiiliosit  oo:i>^ent 

•f  I'.Tii.irii'  nl.  'did  oltVnd  again>l  the  law  of  did  an-l   the  king\  .sujueme 

.'.rdinrity,  and  ]»^Lame  gitil'.y  <»!"  impiety,   disloyalty,   and  rebellion.       He 

wi' ^.lind^;mne  I  by  the  I.ords  lo  imjiri-iMiment   during   the  plea->ure  of  the 

llouv:-,  lo  ]iay  a  fuie  of  looo/. ,  to  l>e  >u.>i>endtd   for  three  yeara  from  the 
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Violent  pro-  Not  content  with  reasserting  their  ancient   richt  o( 

ceeoiQgi  against    .  .        j--  .        ,  .  , 

Floyd.  impeachment,  the  Commons,  m  the   session   of   1621, 

minislry,  and  to  be  incapable  of  bolJiog  any  ofAce  eccIfsulicU  or  dnL 
Vet  Charles  almost  immediately  pardoneil  hint,  gxve  him  aa  iddJlkiiMl 
Tcccory,  and  some  jreiis  afterwards  mode  him  liishop  or  St.  David's.  , 

Strafford,  Tiomas  lyattToorlA,  £ari  t/Strafonf.—laioBicluid  by  the  CatnnWH  oT 

A.D.  1640.  high  treason.      Of  Ihe  ttrenty-ei^t  vticlcs  eidiibited  a^init  him,  lanng 

reference  to  hts  conduct  as  Pieiideni  of  the  Council  «f  Ihe  Nort^  m 
Lieutenant  of  Irelani],  as  1  Piivy  CoundlloT,  and  u  Commindcr  «f  ifce  ■ 
king's  army  in  England,  one  only,  the  15th,  chorgii^  faiin  Dili  lefiaf 
money  by  his  outi  aulhoiicy  and  qimrtcrii^  tntopson  the  ivoplc  of  lreIiiA(C 
in  order  lo  caimiel  ihem  to  pajr,  could  be  fairly  oonsliaed  as  ■  tobauotm 
treason — that  of 'ievying  war  against  the  king' — within  the  Statnteof  bt*rud 


attempted  to  set  up  a  priDciple  of  ri        _. 

but  even  if  Ihe  evidence  a.s  10  all  the  charges  had  been  l^p^y  suAidea:^  il 
appeared  extremely  doubtful  whether  the  ciiiae  of  ticBsoo  cDidd  bt 
eatabli^ed.  Firmly  persuaded  that  StrafFonl  wu  an  memytQ  tnittajjun^ 
and,  if  not  technicnlly,  yet  to  all  intents  and  purpucs  a  tnitor,  saaK«f  lilt 
leaders  of  the  Commons  resolved  tu  avail  tfacntse!i-cs  vf  one  of  the  voni 
precedents  of  the  Tudor  times,  and  lo  procecl  by  bill  of  aUiiadK.  1^ 
and  Hampden  opposed  this  course,  but  were  outvotnl  ;  Falklial  nd 
Hyde,  who  shortly  aricrvnuds  became  the  leaden  of  the  rimlin  ptKf, 
eagerly  supported  the  attainder.  (See  Forsler's  HUtonal  and  Bt  "  ' 
E^ys,  L  3J2.)  Fifty-nine  membeis  of  the  CoiDoians  voted  n 
InII  when  it  wai  introduced  in  the  Lower  Home,  and  were  id  a 
ilacattled  in  Ihe  slreels  as   '  SlniRiirdian!^   who,  t 


& 


e  of  the  articles  of  accusation  amounted  ( 
received  a  somewhat  indecisively  eipiessed  answer  which,  wilhmu  disliDitly 
slating  that  the  prisoner  was  guilty  of  treason,  declared  that ' Aef  **"  *■ 
opinion,  upon  all  which  their  lordships  bad  voted  to  be  pnxtdi  (bM  Ibt 
E^rl  of  StrafTord  dotb  deserve  to  undergo  the  pains  and  fbtfeitBRS  of  U^ 
treason  by  law.'  Apprehension  of  papular  lumult  prei<emed  nun  dw 
forty-five  peers  from  attending  at  the  passing  of  the  bul  (May  7,  l&llV  Md 
of  these,  nineteen  voted  against  it.  In  the  midst  of  violmi  aniiciyaat 
doubt,  Charles  I.  weakly  and  ongenerousty  gave,lhe  nnra]  uaeot,  tlMi  Noi 
licing  the  man  who  hod  so  faithfully  served  him,  and  whom  be  hsl  pamktt 
that  'not  a  hair  of  his  head  should  be  luuched.'  'T'hc  etcoOlM  rf 
SiralTord,' as  remarked  by  Earl  Russell,  'casts  a  stain  tlpon  all  ranm  k  I 
the  state.  The  House  of  Commons  were  instigated  by  pasion  ;  Ibc  IIoMi 
of  Lords  acted  from  fear;  and  Charles  from  some  mutive  at  other,  «bA 
at  all  events,  whs  not  the  right  one.  The  admission  of  the  mob  la  VMM* 
Ihe  deliberation  of  Parliament  was  a  sore  sign  that  Uw  wu  alual  N  ^ 
subverted.'     {English  Government  and  Constitution,  p.  66.| 

ATchbishBp  Laud. — ^Impcached  of  high  treason  in  March,  1641,  bA^ 
to  Ihe  Tower,  where  he  remained  until  his  cicath.  In  October.  li|( 
specific  articles  were  exhibited  against  him,  rclatisg  ivtnly  to  1<H|^ 
matters  and  partly  lo  the  violent  proceedings  in  ibe  Slar  Chmbs  iP 
High  Commission  Court,  in  which,  as  a  councillor,  he  liail  bant  ■  ^ 
prominent  part.  The  chaises  may  be  summet)  up  uiuta  iIm  tht«  !«*■ 
endeavouring  (1)  to  subvert  the  fundamentnl  laws  of  the  mlm  anl  <  --^^ 


rary  government  ;  (i)  to  subvert  true  religion    an.!  (nlnvtace  I""!*! ' 
'-"  ■        '        ■   the  rights  of  Parlinment.      After  a  hnw  lr»l  a^* 
■e  than  150  witnesses,  there  appeueil  soTitlfc  fikifi"* 


of  obtaining  a  judidal  condcmitalion.   thai  tht . , 

impeachment  into  u  ordiuoace  (or  bilO  of  •tialadc^     TW  omV^ 
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were  hurried  by  their  zeal    against   Popery  and  their 
enthusiasm  for  the  Protestant  Elector  Palatine,  into  an 


suited  the  judges,  who  answered  *  that  they  could  deliver  no  opinion  in  this 
case  in  point  of  law,  because  they  could  not  deliver  any  opinion  in  point  of 
treason  but  what  was  particularly  expressed  to  be  treason  in  the  Statute  of 
25  Edward  IIL,  and  so  referred  it  wholly  to  the  judgment  of  this  House.' 
(Lords'  Joum.  17  Dec,  16144.)  This  was  tantamount  to  a  declaration  that 
the  cliai^es  contained  no  l^al  treason  ;  but  the  Peers  (twenty  only  were 
present)  passed  the  bill ;  and  the  Archbishop  was  beheaded  on  the  loth 
January,  1644-5. 

Edward  Hydt\  Earl  of  Clarendon^  the  Lord  Chmcellor  and  Chief  Minis-    Clarendon^ 

ter  of  Charles  II.  from  the  Restoration  till  his  own  fall. — Imj^eached  on  a    A.D.  1667. 

'  general '  charge  of  high  treason.     Of  the  seventeen  articles  against  him,  the 

most  important  were  the  first,  the  fourth,  and  the  eleventh  ;  ^iz.,  (i)  *  That 

the  Earl  of  Clarendon  hath  designed  a  standing  army  to  be  raised,  and  to 

|ovem  the  kingdom  thereby,  and  adviseti  the  king  to  dissolve  this  present 

Pailiament,    to  lay  aside  all  thoughts  of  Parliaments  for  the  future,   to 

govern  by  a  military  power,  and  to  maintain  the  same  by  free  quarters  and 

coDtributions. '     (4)  That  he  *  advised  and  procured  divers  of  his  Majesty's 

sobjects  to  be  imprisoned  against  law,  in  remote  islands,  garrisons,  and 

other  places,  thereby  to  prevent  them  from  the  l>enefit  of  the  law,  and  to 

produce  precedents  for  the  imprisoning  any  other  of  his  Majesty's  subjects 

Bi  like  manner.  *     [This  charge  was  undoubtedly  true.     The  arbitrary  pro- 

cee^ngB  of  Lord  Clarendon  gave  rise  to  an  agitation  which  ultimately  led 

to  the  enactment  of  the  *  Habeas  Corpus  Act '  in  1679.]     (i  i)  That  he  had 

idvised  and  effected  the  sale  of  Dunkirk  (won  by  Oliver  Cromwell  from 

Spain),  for  a  sum  much  below  its  value,  to  Louis  XIV.  of  France. 

The  Lords,  declining  to  follow  the  precedent  of  Strafford's  case  in  favour 

•ft 'general  charge  '  of  treason  (which  the  Commons  had  endeavoured  to 

fei  op  by  using  the  word  *  traitorously '  in  their  impeachment),  refused  to 

Commit  Clarendon  to  theTower.     He  fled  from  justice.     In  his  absence  an 

■Act  was  passed  (19  &  20  Car.  II.  c.  2)  commanding  him  to  surrender  for 

JtWwithm  a  limited  time,  and  in  default  of  appearance  banishing  him  for 

*n^  subjecting  him  to  the  penalties  of  high  treason  if  he  returned  to  England, 

^d  reodenng  him  incapable  of  pardon,  except  by  Act  of  Parliament. 

J^Kss  prevented  Clarendon  from  appearing  within  the  prescribed  time  to 

"•ke  his  trial,  and  he  died  an  exile  at  Rouen  in  1674. 

-^Uwkw  OsbornCy  Earl  of  Danby. — Impeached  of  high  treason  and  other   Danby, 
2J^  crimes  and  misdemeanours.     The  principal  charge  against  him  was  his    a.D.  1679. 
i*^Tng  written  a  letter  to  Montagu,  the  English  minister  at  the  court  of 
^^Cisdlles,  empowering  him,  only  five  days  after  an  Act  had  been  passed  to 
^«e  sapplies  for  carrying  on  the  war  with  France,  to  make  an  offer  of 
•^^Jiality  between  France  and  Holland  for  the  price  of  6,000,000  livres. 
^TTie  impeachment  of  Danby  brought  forward  several  points  of  great 
-^JJstitutional  importance,     (i)  The  letter  to  Montagu  had  been  most  un- 
J^JUngly  written  by  Danby  at  the  express  command  of  King  Charles  II., 
^•j^  to  satisfy  the  scruples  of  his  minister,  had  even  subjoined  a  postscript 
S«»  own  handwriting—*  This  letter  is  writ  by  my  order,  C.R.'     As  the 
^^g's  authority  for  the  letter  was  undeniable,   *  the  Commons,'  as  Hallan* 
oJKerved,    *in  im])eaching  Lord   Danby,  went  a  great  way  towards 
iblisliing  the  principle  (recognized  by  the  modem  theory  of  the  constitu- 
)  that  no  minister  can  skelter  himself  behind  the  throne  by  pleading 
\r^'^'^  l*>  l^  orders  of  his  s^'erei^n,*  but  is  answerable  *  for  the  justice,  the 
^****'^»  ^^c  utility  of  all  measures  emanating  from  the  Crown,  as  well  as 
*"  their  l^;ality  ; '  thus  rendering  the  executive  administration  subject,  in 
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act  which  was  at  once  an  invasion  of  the  judicial  rights 
of  the  Lords  and  a  piece  of  gross  and  cruel  injustice    !t 

all  great  matters  of  policy,  to  the  virtual  control  of  the  Houses  of  hrlia- 
meal.     (Con&t.  HisL  ii.  411.) 

(2)  As  in  the  previous  instance  of  Lonl  ClarendoR,  a  difference  txtjst  M 
this  Ciise  between  the  Lords  and  Commons  as  to  commuting  the  uxowd  ts 
the  Tower.  The  charges  aeninst  Danby,  as  specified  in  the  aiti<lt«  of  im> 
peacbment,  could  not  be  brought  with  in  any  reasonable  inlerpieMtkia  of  tbt 
■talules  relating  to  treason,  and  manifestly  amounted  lo  no  mon  (IkUt  > 
misdemeanour.  After  an  adjourned  debate,  the  Lords  refused  to  eonlail 
Danby  to  the  Tower  merely  on  the  '  general  charge  '  conuioed  m  ttrvoid 
'  traitorously,'  and  in  the  absence  of  a  specific  all^iioD  of  sotne  ornt  act 
of  trca-son.  Farlismenl  ivai  shortly  aTterwards  prt>rO|;iicd  and  tboi  <^ 
Kilved  ;  but  the  next  House  of  Commons  revived  the  unpeacbmelil.  acdte 
Lords  tlien,  of  tbeii  own  motion,  ordered  the  osher  of  the  black  tod  U  viat 
the  accused  into  custody.  Although  the  Lords  Ibus  receded  frWB  lie 
position  which  they  had  originally  taken  up,  their  uppoiilioti  in  lliliiaM, 
may  be  said  to  have  ckeektd  tkt  frocliet  f/grticra/  inffotJimetiU. 

(3)  Another  point  raised  in  (his  case  was  the  rwAt  0/ fitnUimf  tlir  bi^t 
farden  in  bar  o/a  Parliamttuary  impeackpunt.     On  being  c«ned  opw  M  , 

'bis  written  answer  to  the  charges  of  the  Commons,  Danby  pMiM 
o«BWrf-; 


a  pardon,  secretly  obtuned  from  the  king,  in  disctiarR  of  all  tl>e< 

er  any  panic 


which  he  was  accused.  The  Commons  alleged  *  that  there  was  no  laiiiihit 


resolved  '  that  the  pardon  so  pleaded  was  illegal  and  vend,  aad  o 
to  be  allowed  in  bar  of  the  impeachment  of  the  CommfiM  of  E^gteirf.'  ' 
{Com,  Joura.  28  April  and  S  May,  J679.)  The  questi.m  1.11  out  iridof 
on  this  occasion,  as  Parliament  was  prorogued  and  the  im;  '  ~~  ' 
afterwards  revived.  On  both  legal  and  political  groumls  the  Cl_ 
seem  to  have  been  right  in  their  contention.  Although  the  kji|f»  | 
live  to  grant  a  pardon,  even  before  trial,  was  undoubted  in  all  Maw 
criminal  proceedings  by  indictment  at  the  king's  suit,  it  was  eomfly  ■ 
doubted  that  in  any  '  appeal '  or  prosecution  for  felony,  ool  at  tbenil  < 
the  king,  but  of  the  injuned  party  or  his  next  of  blood,  tlie  kaf  U 
no  power  to  remit  the  cajntal  sentence,  (See  '  Appeal.'  trnfr^y  1»J 
If  the  king  could  not  deprive  a  private  individual  ^  his  tesxtlT  at  !■*■ 
much  less  could  he  slop  an  impeachment  at  the  suit  ii  the  wkk 
Commons  uf  England,  And  on  political  grounds  it  was  clear  that  if  ^ 
plea  of  the  accused  were  admitted,  there  would  be  an  end  la  cbepiF 
tended  responsibility  of  the  ministers  of  the  Crown,  who  by  the  inW 
vention  of  prert^itive  might  be  screened  from  the  inriniry  aiM  }»«»<' 
Parliament.  Directly  after  the  Revolution  the  Commons  win  t«Ml  M 
'a  pardon  is  not  pleadable  in  bar  of  on  iupeachraent,'  (OmiLjoBnk'/M 
168^1  ;  but  the  question  was  not  finally  dedded  till  Ibe  Act  of  "— •— ^ 
(12  &  13  Will.  III.  c  al  declared  'that  no  pardon  under  the  Cl^- 
Englond  shall  \icpliada6le  to  on  impeachment  by  the  CaiftBtlwa  Rl  R 
ment.'  The  right  of  the  Crown  to  reprieve  or  pardon  lifter  J  ~^ 
remains,  however,  unaffected,  lames  L  had  remineid  ibewfcalc 
on  Lord  Chancellor  Bacon  ;  andaftertheimpeachmeDlaeril  •r"'~' 
six  Scottish  lords  concerned  in  the  rebellion  of  171$,  three  of  i 
the  king's  pardon.  Indirectly,  the  Ccnimons  poiKss  liieiu«c»<f|M 
Lng  by  refuting  to  demand  judgment  aticr  the  Lords  bavclomd  thcM 
gtiilty  i  for  no  judginenl  con  be  pronounced  by  the  Lord*  tlB  *— ' 
oeen  demanded  by  the  Commoin.  (Mny,  Pari.  Prae.  641,  —  " 
(^)  Tht  rigAl  e/ tlu  tuheps  to  lit  am' 
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came  to  the  knowledge  of  the  House  that  Edward  Floyd, 
a  Roman  Catholic  barrister,  then  a  prisoner  in  the  Fleet^ 


cases  vras  another  question  raided  by  the  impeachment  of  Loi«l  Danby.  It  was 
admitted  that  by  ancient  custom — originating  iif  a  claim  of  privilege  by  the 
Church — the  bishops  never  voted  on  judgment  of  death.  Hut  the  Commons 
contended  that  as  the  final  judgment  often  dcponds  upon  the  preliminary  pro- 
ceedings— as  in  this  case  upon  the  validity  of  L>anby*5  \  loa  of  a  pardon  in 
bar — the  bishops  ought  not  to  vote  on  such  prelimii:aiy  pr(x:eedings.  The 
Lords,  however,  passed  a  resolution,  which  has  ever  since  been  adhered  to, 
'  that  the  I^rds  Spiritual  have  a  right  to  stay  an<l  sit  in  court  in  capital  cases 
till  the  court  proceeds  to  the  vote  of  cuilty  or  not  guilty.'  This  is  in  con- 
formity with  the  nth  chapter  of  the  Constitutions  of  Clarendon  (nth 
Hen.  il.)  which  expressly  required  the  bishops  to  be  present  on  trials,  but, 
in  deference  to  the  canon  law,  excused  them  from  voting  when  it  came  to  a 
question  of  life  or  limb,  ('episcopi  sicut  caeteri  baroncs,  debent  interesse 
judiciis  com  baronibus,  quousque  perveniatur  ad  diminutionem  membrorum, 
vel  ad  mortem.*)  The  limited  exclusion  of  the  bishops  applies  only  to 
purely  jadicial  proceedings.  They  are  fully  entitled  to  vote  at  every  stage 
of  a  bill  of  attainder,  which,  though  judicial  in  substance,  is  in  form  a  legis- 
lative act— even  though  it  affect  Uie  life  of  the  person  attainted.  In  the 
attainder  of  Sir  John  Fenwick,  in  1696,  the  bishops  voted  in  all  the  pro- 
ceedings, including  the  Hnal  question  for  the  passing  of  the  bill. 

(5)  Another  point  raised  for  the  first  time  on  the  trial  of  Lord  Danby 
«as^  whether  an  impeachment  ahatcd  on  the  prorogation  m'  dissolution  of  Par- 
Sament,     In  1673  a  committee  of  the  Lords  appointed  to  inquire  whether 
'appeals,  either  by  writ  of  error  or  petition,  from  the  proceedings  of  any 
other  court,  being  depending  and  not  determined  in  one  session  of  Parliament 
oontiDae  in  statu  quo  until  the  next  session,'  had  reported  in  the  affirma- 
tive, and  their  report  had  received  the  confirmation  of  the  House.    In  March, 
1678-9,  a  similar  decision  was  come  to  by  the  Lords  with  regard  to  the  effect 
of  a  disaolution  of  Parliament,  as  distinguished  from  a  prorogation  from  ses- 
Bun  to  session.    It  was  also  resolved  (with  special  reference  to  Lord  Danby 's 
cue)  '  that  the  dissolution  of  the  last  Parliament  did  not  alter  the  state  of 
the  impeachments  brought  up  by  the  Commons  in  that  Parliament.'  (Lords' 
JoarD.  March  i8tb,  19th,  1678-9.)    This  continued  to  be  the  law  of  Farlia- 
OMBt  until  1685,  when,  in  order  to  secure  the  escape  of  the  '  popish  lords ' 
then    tinder    impeachment,    the   previous    resolution   was    reversed    and 
anDulled.     (Loros' Joum.  May  22nd,  1685.)    The  lingering  impeachment 
of  Lord  Danby,  which  had  been  continued  by  the  first  decision,  was  put  an 
ad  to  by  the  last.     He  had  suffered  five  years'  imprisonment  in  the  Tower, 
not  being  admitted  to  l>ail  until  1683.     lie  subsequently  took  an  active 
put  in  public  affairs  under  William  III.,  by  whom  he  was  created  Marquis 
of  Carmarthen  and,  in  1694,  Duke  of  Leeds.     In  the  following  year  he  was 
again  impeached  by  the  Commons  on  a  charge  of  corruption  ;   but  the 
lOBon  being  suddenly  prorogued,  no  further  proceedings  were  taken.     The 
qnettion  of  abatement  was  not  finally  settled  until  1791,  when  a  dissolution 
aaTiDg  intervened  during  the  impeachment  of  Warren  Ilastings,  it  became 
necessary  for  Parliament  to  review  the  precedents  of  former  impeachments 
and  to  pass  its  judgment  on  the  contradictory  decisions  of  the    Lords. 
After  full  discussion,  it  was  voted  in  both  Houses,  by  large  majorities,  that 
bjr  the  law  and  custom  of  Parliament  an  impeachment  pending  in  the  House 
of  Lords  continues  in  statu  quo^  from  one  session  and  fn^ni  one  Parliament 
to  another,  until  a  judgment  shall  have  been  given. 

JEdward  Fitzharris, — Impeached  by  the   Commons   of   high    treason,    fitzharris 
^htai  real  object  was  to  elicit  disclosures  of  a  pretended  '  popish  plot,'  and  * 

•o  aid  the  progress  of  the  Exclusion  Bill  against  the  Duke  of  York.     In 
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had  expressed  his  satisfaction  that  '  goodman  Palsgra\-e 
and  goodwife  Palsgrave '  (the  Palatine  and  his  consort) 


order  to  prevent  the  Commons  imta  iatcrfering  in  tbe  | 
Cliarles  II.  had  alieady  instructed  Ibc  alloraey-gmeral  lo  proccol  ^_ 
Filjchsrris  in  the  King's  Bench  for  a  treasonable  Tibe],  TIic  attempt  of  the 
Commons  lo  take  Oic  proseculion  out  of  the  huidi  of  ibe  coiut  tmaq^ 
into  discnssion  an  important  point  of  cansliiatiamaj  law — ra.,  triMir* 
t0$ammer  eould  At  imfmihed  for  a  ca/^lal  offinct.  Tlic  LonU,  in  ite 
iuteicst  of  the  court,  voted  that  '  Fiubarris  should  be  iHoceedcrl  wilk 
according  to  liie  course  nf  common  law,  and  not  by  way  of  imncadlniaU,* 
The  gnniiuU  of  their  decision  were  nnl  elated  ;  bnt  the  bd  of  his  bang  ■ 
commoner  appean  to  have  been  mainly  relied  on.  Tbey  woe  gippoiMl 
by  a  gnpposed  aulhoriiy  in  tbc  case  ot  Sir  Simon  tie  bercafeid  n  lh» 
4th  Edward  III.  Sir  Simon,  bowever,  wasnot  impeached  bf 
but  charged  before  the  Lords,  lU  the  mil  oj  Iht  Crctcn,  of  p 
the  treason  of  Ri^er  Mortimer.  After  giving  judgmcm  l^aliul  '\t\m,  Ike  , 
Lords  made  a  dcciaration  (wbicli,  as  being  made  *  nilb  ihe  aucor  of  the 
king  in  full  Parliament,'  hiu  been  regarded  by  lome  as  a  Maioic)  '  that  ike 
'aforesaid  judgment  be  not  dram  into  example  or  conkeiiurnce  ra  tme  to 
mme,  vliereby  the  said  peers  may  be  charged  heteoAcr  to  judge  otbcn 
than  their  peers,  contrary  to  the  law  of  tbeland.'  |3  Kot.  f-ait.  (^  )4.> 
Even  if  this  ileclaratinn  amoimled  to  a  statute,  which  wax  dnabtJA  M  ' 
clearly  applied  to  caies  similfu-  t»  ilul  of  Do  Beredbrd,  and  net  t«  *•  ii»- 

GachmeDt  at  the  suit  of  the  Couunoas.      In  subsequent  cms  tliel,«irft   ' 
d  vioLiled  not  only  their  own  dedaiation,  but  also  Uagck  QaiM  nrf  I 
tbe  common  law,  by  trying  Commoners  for  capital  oHcnccs  at  the  uUt  ol  Ik  ' 
Crown,     lluinn  iiiipi'idivutiit  Iry  ihc  Commons  xs,  a  pri^twliog  ufa  toOlf 
distinct  cli.ir.i:;.  i.   'I '  ■   i.  ;_!■  .rKichntd  II,  afforded  several  precedeotto/l** 
impeachniuir     '  i        :  ,   .mj  the  right  had  been  exercised.  nilBal 

Surstion,  ~><    '  L' of  Charles  I.     The  C<qnmoa(  »et.  (he 

ecision  i>l'  \  '     '      i  ;  it  'a  denial  nf  juMice,  a  vibliticn  of  ite    , 

constilulioi.  Ill    I   ■■  I.  ■,      .1  .in  obslraclion  to  the  furtbet  dBCVmy  ef    i 

the  popish  j>Iiil,  ami  Ihal  K.iiiy  inferiair  court  should  proceed  lodieliatef 
Fitilisiiis,  It  would  be  guiiiy  of  ahigli  breach  of  Ihe  privileges  of  Ik  B«^ 
ofCommons.'  The  king  eliorlljr  afterwanls  iHwolvcd  RtrUamcal,  twl ''~ 
proEccnlioD  of  Fitrh.irrisby  indictment  in  the  King's  Bench  was  |MNt< 
with.  He  pleaded  In  abatement  that  an  impeachment  im  thai  pcad 
against  bim  for  the  same  oAence,  bnt  the  plea  was  dtsallowedi  aad  kiv 
found  guilty  and  eiecuted.     (8  Howell's  St,  Tr.  326.) 

The  unconslitulional  theory  of  the  Lords  put  forward  it.  . 

of  Fitiharris  has  been  •^upcrj^eded  by  a  later  dcdsioD.     After  tbe  R 

ic  161^9,  Sir  Adnm  Dlair  and  four  ntber  commnnei 

high  trcnson  in  havinj;  published  a  proclamation  ul Jan 

was  appointed  to  search  for  precedents  ;  and  after  full  i 

rejeclinR  a  motion  requirinutfie  opinion  of  the  judge*,  the  Ijcinfc<^*|^ 

resoliitinn  to  pr-icced  on  the  impeacliments.      (Lordi'  Juua.  »».  wn 


,irl  o/Ti^land;  £,/ii-,ini  Ktuiell,  Fxrltt 
'  /  p//fali/ax;  and  ^*w,    IjtH  S^mrrt,  U 


anil  for  other 


by  a  Tory  Hi 

^ii.Ni;  III   1 iiijiini;  vnc  loniiion  'Trcalies,  ani 

piatliccs.  Till:  tuu  Houses  quarrellcil  as  lulhe  limei 
and  ns  the  Cuminons  refused  to  appear  on  the  itay 
forniitd  their  evidence,  the  impeached  miniiitcisweT  ~ 
pretended   to  justify   these  unpeachmcnu  iVhidi 
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had  been  driven  from  the  city  of  Pnigue.  The  Com- 
mons, who  suspected  James  of  being  very  lukewarm  in 
his  son-in-law's  cause,  appear  to  have  been  lashed  into  a 
sudden  paroxysm  of  rage  by  this  flippant  expression. 


reckoned  a  disj^raceful  instance  of  party  spirit.*     (Hallam,  Const.  Hist.  iii. 
147  ;  St.  Tr.  xiv.  233.) 

Dr,  Sachct^erdl,  rector  of  St.  .Saviour's,  Soulhwark,  impeache<l  by  the  Sachcverdl^ 
Commons  for  two  sermons  inculcating  the  doctrine  of  unlimited  passive  A.D.  1710. 
obedience.  A  prosecution  '  of  high  importance  in  a  constitutional  light, 
and  not  only  the  most  authentic  exposition,  but  the  most  authoritative 
ratification,  of  the  principles  upon  which  the  Revolution  is  to  Ix:  defended.* 
(Hallam,  Coast.  Hist.  iii.  204.)  'The  managers  ap|)4:>inte<l  by  the  House 
of  Commons,'  says  Lockhart,  an  ardent  Jacobite,  *  behaved  with  all  the 
insolence  imaginable.  In  their  discourse  they  Iwldly  asscrte<l,  oven  in  her 
Majesty's  presence,  that,  if  the  right  to  the  crown  was  herixlitary  and  in- 
defeasible, the  prince  l)cyond  sexs  (meaning  the  king),  and  not  the  «iueen, 
had  the  legal  title  to  it,  she  having  no  claim  thereto  but  what  she  owed  to 
the  people  ;  and  that  by  the  Revolution  principles,  on  which  the  constitu- 
tion was  founded,  and  10  which  the  laws  of  the  land  agreed,  the  jxjople 
m^ht  turn  out  or  lay  aside  their  sovereign^  as  they  saw  aiuse.  Though,  no 
doabt  of  it,  there  was  a  great  deal  of  truth  in  lhc.>e  assertion.-*,  it  is  easy  to 
be  believed  that  the  (lueen  was  not  well  pleased  to  hear  them  maintained, 
even  in  her  own  presence,  ancl  in  so  solemn  a  manner,  before  such  a  great 
oonconrse  of  her  subjects.  For,  though  princes  do  cherish  iho-^e  and  the 
like  doctrines  whilst  they  serve  as  the  means  to  advance  tlici'.i^clvcs  to  a 
czown,  yet,  being  once  pos:»c-ise<l  thereof,  they  have  as  liille  satisfaction  in 
them  as  those  who  succeed-by  an  hereditary  un<iueslionable  title.'  (Lockhart 
Fipers,  i.  312,  cited  by  Hallam.)  The  Ix^rds  found  Sacheverell  guilty  by 
67  votes  to  59;  but  passed  only  a  slight  sentence,  of  suspension  from 
preaching  for  three  years,  and  that  his  sermons  should  l)e  burnt  by  the 
ramUs  of  the  common  hangman.  Queen  xVnne  afterwards  rewarded  him 
with  the  rich  living  of  St.  Andrew,  Holbom.     He  died  in  1724. 

Rohert  Harley,  Earl  of  Oxford ;  Henry  St.  John^  Viscount  lioliniihroke ;    Oxford   Boling- 
voA.  James  Butler,  Duke  of  Ormond. — Tory  ministers,  impeached  by  the    hroke  and 
Conunons for  their  share  in  negotiating  the  Peace  of  Utrecht,   in    1713.    Ornwnd 
Bolingbroke   and  Ormond    fled   to  France,  an<l  were  attainted  in  their    ^^^  1 7 IS. 
ihsence.     Oxford  alleged  in  justification  the  immediate  commands   of  the 
sovereign  for  wliat  he  had  done,  a  defence  which,  though  it  had  failed  to 
shelter  I>anby,  and  would  not  be  tolerated  now,  found  many  supporters 
in   the    then  unsettled  stale  of  the   theory   of  ministerial  respon>ibility. 
After  two  years'  imprisonment  in  the  Tower  Oxford  was  set  at  libeity,  the 
Commons,  unable  to  agree  with  the  Ix>rds  as  to  the  mode  of  procedure, 
having  declined  to  continue  the  prosecution. 

This  is  the  last  instance  of  purely  political  impeachment.     The  establish- 
ment of  the  constant  Parliamentary  responsibility  of  niinisiers  *  has  prevented 
the  commission  of  those  political  crimes  which  had  provoked  the  indignation 
of  the  Commons ;  and  when  the  conduct  or  policy  of  ministers  has  l)een 
condemned,  loss  of  power  has  Inien  their  only  punishment.     Hence  the 
larity  of  impeachment  in  later  times.     The  last  hundred  years  pre^ent  but 
two  cases  of  imjxjachment — the  one  against  Mr.    Warren   //,istin^Sy   on     lyarren 
charges  of  misgovemment  in  I  ndia,  the  other  against  /-.»■  d  Melville  ( in  i  S04),    IIastini>s^ 
Ibr  auleged  malversation  in  his  oftice.     The  fonner  was  not  a  minister  of  the    a.d.  17881. 
Crown,  and  he  was  accuse<l  of  offences  l)eyond  the  reach  of  Parliamentary  . 

control ;  and  the  offences  charged  against  the  latter  had  no  relation  to  his  oL^ 

political  duties  as  a  responsible  minister. '     (May,  Con^t.  Hist.  ii.  93.)  ^^'  '"^ 
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Floyd  was  condemned  by  the  House  to  pay  a  fine  of 
;fiooo,  to  stand  in  the  pillory  in  three  different  places 
for  two  hours  each  time,  and  to  be  carried  from  plnce  to 
place  on  horseback,  wTthout  a  saddle,  with  his  face  to 
the  horse's  tail  and  the  tail  in  liis  hand.  The  Lords  con. 
sidering  this  proceeding  to  be  an  infringement  of  their 
privileges,  requested  a  conference  with  the  Commoiu. 
As  early  as  the  first  year  of  Henry  IV.,  an  cntrj-  on  the 
rolls  of  Parliament  had  declared  that  the  judici:il  power 
of  Parliament  did  not  belong  to  the  Commons,'  aod  in 
this  very  session  they  had  come  to  a  vote,  prior  to  im* 
peaching  Mompesson,  that  they  had  no  jurisdiction  over 
cases  which  did  not  concern  the  privileges  of  their  Houte. 
Without  now  formally  confessing  themselves  in  the  wrong, 
they  agreed  that  the  prisoner  should  be  arraigned  before  ' 
the  Lords,  and  entered  a  declaration  in  their  Joumali 
that  the  proceedings  in  the  Lower  House  should  not  be 
'  drawn  or  used  as  a  precedent  to  the  enlargii^  «r 
diminishing  of  the  lawful  rights  or  privileges  of  either  ' 
House.'^ 

The    Parliament   had   now  sat   four   months   busily 

engaged  in  impeachments,  enquiries  into  grievances,  and 

the  preparation  of  bills  of  reform,  but  witliout  paying 

any  attention  to  the  king's  request  for  a  further  supply  ia 

addition  to  the  two  subsidies  already  granted.  Impatient 

at  the  delay  and  tired  of  listening  to  grievances,  the 

king,  much  to  the  chagrin  of  the  Commons,  adjoiuned     | 

Parliament  till  November. 

Session  II.  When  the  Commons  re-assembled  in  No\'einbcr  tbey 

—Feb.  %?^'  ^  ^^'^re  in  anything  but  a  complacent  frame  of  mind.  During 

i6ii~2.  the  recess,  proceedings    had  been  taken  by  the  court 

'  Supra,  p.  174. 

'  Purl.  orConsl.  Hisf.  (aud  ed.,  I772)».  349.  Bythe  Lo«iii.  HctJ»" 
adjudgei],  m  nddUioa  (o  the  paDishmcnt  of  the  pillorjr,  lopByiiHa 
j£5,ooo,  10  be  degrailed  from  (he  eslile  of  a  genljemui  tod  bdi  JaiH^K 
to  be  whipped  at  ihe  can's  nil  from  the  Fleet  10  Wettmiutet  llilL  ^" 
be  impruoncd  for  life  in  Newgate.  On  the  fbUowii^;  d^ 
-  Temitled  on  a  motion  of  Prince  ChailcL — LonU'  Jooa.  14L 
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party  against  Sir  Edward  Coke  and  Sir  Edwin  Sandys,  E^^^^^°"  °^ 
two  of  the  most  popular  parliamentary  orators,  which,  Sandys. 
though  not  ostensibly  grounded  on  their  conduct  in  the 
House,  were  beh'eved  to  be  due  to  that  cause.  A  prose- 
cution had  been  commenced  against  Coke  on  a  charge  of 
misdemeanour  connected  with  the  discharge  of  his  late 
judicial  functions,  and  Sandys  had  been  arrested,  together 
with  Selden,  his  legal  adviser,  examined  before  the 
Council  on  some  secret  charge,  and  kept  in  confinement 
for  a  month.     The  Commons  took  up  the  cause  of  their  Initation  of 

the  Commons 

members  with  great  warmth.  The  accusers  of  Coke  were  thereat 
ordered  to  be  taken  into  custody  by  the  serjeant-at-arms, 
and  a  committee  was  appointed  to  examine  witnesses 
with  the  view  of  establishing  the  fact  of  a  conspiracy 
against  him,  originating  in  hostility  to  his  political  con- 
duct. Sandys  was  absent  through  illness,  but  although 
Mr.  Secretary  Calvert  declared  that  his  arrest  had  no 
connexion  with  his  speeches  in  that  House,  two  members 
were  appointed  to  visit  him  and  solicit  a  disclosure  of 
the  truth.i 

While  expressing  themselves  willing  to  grant  a  mode- 
rate subsidy,  the  Commons  resolved  first  of  all  to  enter 
upon  the  question  of  grievances.     On  the  proposition  of  Petition  against 
Sir  Edward  Coke,  a  petition  was  drawn  up  against  the  Sp^Sh^atch* 
growth  of  popery.  It  asserted  that  both  the  Pope  and  the 
King  of  Spain  were  aspiring  to  universal  dominion,  the 
'   one  in  spirituals,  the  other  in  temporals ;  that  to  these 
two  powers  the  English  papists  looked  for  support ;  and 
fliat  their  hopes  had  been  recently  raised  by  the  report 
of  an  intended  marriage  between  the  prince  and  the 
Infanta  of  Spain  ;  the  House  therefore  prayed  that  the 
king  would  marry  his   son   to  a   Protestant  princess, 
^d  would  order  an  expedition  to  be  sent  against  that 
power  (meaning  Spain)  which  first  maintained  the  war 
*n  the  Palatinate.     The  king  having  furtively  obtained 

>  Com.  Journ.  643,  644,  662 ;  Lingard,  ix.  193. 
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JuM  fortods       a  copy  of  this  petition,  before  its  presentation,  wrote  a 
•  meddle  with       peremptory  letter  to  the  Speaker,  forbidding  the  House 
SSi"^  "^         '°  meddle  generally  with  mysteries  of  State,  and  in  par- 
ticular not  to  speak  of  his  son's  match  witli  the  princess 
of  Spain,  or  touch  the  honour  of  any  prince  his  friend  or 
ally.     Sandys'  commitment,  he  told  them,  was  not  for 
anything  in  his  public  conduct :  adding,  however,  'We 
think  ourself  very  free  and  able  to  punish  any  man's 
misdemeanour  in  Parliament,  as  well  during  the  «>iUtiig  > 
as    after,    upon    any   occasion   of    any   man's   insuleot  j 
behaviour  that  shall  be  ministered  to  us."'     Undismayed  ' 
by  the  king's  menacing  language,  the  Commons  pre- 
sented to  him   a  strong  but  respectful  justiticatton  of 
their  conduct,  in  which,  adverting  to  that  part  of  the 
king's  message  which  threatened  them  for  freedom  of 
speech,  iJiey  claimed  the  privilege  as  their  'ancient and 
undoubted  right,  and  an  inheritance  received  from  their 
ancestors.'*     In  a  long,  laboured,  and  sarcastic  replj*i    ■ 
James  dwelt  at  length  on  their  unfitness  for  moJdU^ 
with  matters  of  go\ciTimcnt  far  ;ibovc  tht-ir  reach,  com- 
mended to  them  the  maxim   'W  sutor  ultra  crepidam' 
and  concluded  by  remarking  that,  'although  he  could 
not  allow  of  the  style  calling  their  privilege  an  ancient 
and  uudoitbted  right  of  inheritance,  but  could  rather  have 
wished   that  they  had  said  that  their    privileges  were 
derived  from  the  grace  and  permission  of  his  ancestoR 
(for  most  of  them  had  grown  from  precedents,  which 
shows  rather  a  toleration  than  inheritance),  yet  he  gart 
them  his  royal  assurance  that  so  long  as  they  contained 
themselves  within  the  limits  of  their  duty,  he  would  be 
as  careful  of  their  lawful  liberties  and  privileges  as  of  hi* 
own  prerogative,  but  so  that  their  House  did  not  touch 
on  that  prerogative,  which  would  enforce  him,  or  anf 
just  king,  to  retrench  their  privileges.'* 
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It  was  impossible  for  the  Commons  to  leave  un- 
answered this  explicit  attack  upon  the  essential  privileges 
which  they  claimed  as  their  birthright.  On  the  eve  of 
the  Christmas  recess,  they  drew  up  and  recorded  in  their 
Journal  their  memorable  Protestation  of  the  i8th  Decem- 
ber, 162 1,  in  these  words  : — 

*  The  Commons  now  assembled  in  Parliament,  being  Protestation  of 
justly  occasioned  thereunto,  concerning  sundry  liberties, 
franchises,  privil^es,  and  jurisdictions  of  Parliament,  do 
make  this  Protestation  following : — 

'  That  the  liberties,  franchises,  privileges,  ^and  juris- 
dictions of  Parliament,  are  the  ancient  and  un- 
doubted birthright  and  inheritance  of  the  subjects  of 
England : 

'  And  that  the  arduous  and  urgent  affairs  concerning 
file  king,  state,  and  the  defence  of  the  realm,  and  of  the 
Church  of  England,  and  the  maintenance  and  making  of 
laws,  and  redress  of  mischiefs  and  grievances,  which 
daily  happen  within  this  realm,  are  proper  subjects  and 
matter  of  counsel  and  debate  in  Parliament : 

*  And  that  in  the  handling  and  proceeding  of  those 
businesses,  every  member  of  the  House  of  Parliament 
bath,  and  of  right  ought  to  have,  freedom  of  speech, 
^  propound,  treat,  reason,  and  bring  to  conclusion  the 
same: 

'And  that  the  Commons  in  Parliament  have  like 
"berty  of  freedom  to  treat  of  those  matters,  in  such 
*^der  as  in  their  judgment  shall  seem  fittest : 

'And  that  every  member  of  the  said  House  hath  like 

^^om  from  all  impeachment,  imprisonment  and  moles- 

^Won  (other  than  by  the  censure  of  the  House  itself), 

^  or  concerning  any  speaking,  reasoning,  or  declaring 

^^y  matter  or  matters,  touching  the  Parliament,  or  Par- 

^^nient  business  : 

'And  that  if  any  of  the  said  members  be  complained 

^nd  questioned  for  anything  done  or  said  in  Parlia- 

^^t,  the  same  is  to  be  showed  to  the  king  by  the  advice 
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Constitutional 
results  of 
James's  reign. 


On  the  29th  May,  1624,  James  dissolved  his  last  Par- 
liament, in  which,  for  the  first  time  throughout  his  reign, 
hardly  any  difference  had  arisen  between  the  Crown  and 
the  Commons.     He  died  on  the  27th  of  March,  1625. 
The  constitutional  results  of  his  reign  are  thus  summed 
up  by  Hallam:    'The  Commons  had  now  been  engaged 
for  more  than  twenty  years  in  a  struggle  to  restore  and 
to 'fortify  their  own  and  their  fellow-subjects'  liberties. 
They  had  obtained  in  this  period   but  one   l^islative 
measure  of  importance,  the  late  declaratory  Act  against 
monopolies.      But  they  had  rescued  from  disuse  their 
ancient   right   of  impeachment     They  had  placed  on 
^  record  a  protestation  of  their  claim  to  debate  all  matters 
of  public   concern.      They  had   remonstrated    against 
the   usurped    prerogatives    of  binding  the  subject  by 
proclamation,    and   of  levying    customs    at    the    out- 
ports.      They  had  secured  beyond  controversy  their  ex- 
clusive   privilege    of    determining    contested   elections 
of  their   members.       Of  these  advantages,  some  were 
evidently   incomplete,   and   it  would  require  the  most 
vigorous   exertions    of   future    Parliaments    to  realize 
them.'  1 


Charles  I. 
1625— 1649. 

His  political 
character. 


At  the  age  of  25,  Charles  I.  succeeded  to  the  throne 
on  the  death  of  his  father,  March  27th,  1625. 

Nurtured  from  his  infancy  in  the  doctrine  of  the  divine 
right  and  absolute  power  of  kings,  which  James  I.  had  so 
industriously  promulgated,  and  which  the  Church,  the 
Court,  and  the  Judicial  Bench  had  openly  espoused  as 
the  true  principles  of  religion  and  policy,  Charles  'canie 
a  party  man  to  the  throne,  and  continued  an  invasion  on 
the  people's  rights  whilst  he  imagined  himself  only  con- 
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cerncd  in  the  defence  of  his  own.*^     Distrust  of  his  own 
judgment  and  too  great  a  deference  for  the  opinions  of 
others,  whose  ill   advice  he  followed,  are  the  greatest 
faults    admitted    by   his    zealous    partisan  Lord   Cla- 
rendon.    Unhappy  in  the  choice  of  his  councillors — in 
Buckingham,  Strafford  and  Laud  more  especially — he 
certainly  was,    but    it   was   his   own    insincerity  which 
contributed   more   than   anything  else  to  embitter  the 
struggle  between   him   and  his   people,   and  which    in 
the  end  effectually  closed  the  door  against  reconcilia- 
tion.   '  Faithlessness,'  observes  Macaulay,  '  was  the  chief 
cause   of  his   disasters,   and   is  the   chief  stain  on  his 
memory.     He  was,  in  truth,  impelled  by  an  incurable 
propensity  to  dark  and  crooked  ways.     It  may  seem 
strange  that  his  conscience,  which,  on  occasions  of  little 
moment,  was  sufficiently  sensitive,  should    never  have 
reproached    him  with  this    great  vice.      But   there   is 
reason  to  believe  that  he  was  perfidious,  not  only  from 
constitution  and  from  habit,  but  also  on  principle.     He 
seems  to  have  learned  from  the  theologians  whom  he 
most  esteemed  that  between  him  and  his  subjects  there 
could  be  nothing  of  the  nature  of  mutual  contract  ;  that 
he  could  not,  even  if  he  would,  divest  himself  of  his 
despotic  authority  ;  and  that  in  every  promise  which  he 
roade,  there  was  an  implied  reservation  that  such  promise 
flight  be  broken  in  case  of  necessity,  and  that  of  the 
necessity  he  was  the  sole  judge/ ^ 

The  first  fifteen  months  of  Charles's  reign  saw  two  First  Parliament 
Parliaments  successively  summoned  and   abruptly  dis-   1625,  June  i&— 
solved.    Guided  by  the  pernicious  counsels  of  Bucking-  ^^-  "• 
ham,  his  heart  was  set  upon  a  war  with  Spain,  a  war 
\       ^hich,  though  approved  by  the  last  -  Parliament  of  his 
1^       rather,  had  not  yet  been  declared,  and  might  easily  have 
"^en  avoided.   Before  commencing  hostilities,  funds  were 


*  Bolingbroke,  i.  516. 
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absolutely  necessary,  and  Charles   expected   from   th« 
Commons  a  large    and  unconditional   grant.     But  th« 
members  of  the  Lower  House  were  much  more  impressed 
with  the  necessity  of  securing  the  redress  of  grievances 
and  placing  the  enjoyment  of  civil  liberty  upon  a  secure 
basts,  than  eager  for  the  prosecution  of  the  war.    Tbcy 
accordingly  doled  out  supplies  very  sparingly,  granting, 
in    the    first    Parliament     but    two    subsidies     (about 
^140,000),  together  with  the  customs  duties  of  tonnage 
and  poundage  for  one  year  only  instead  of  for  the  king's 
life  as  had  for  two  centuries  been  the  practice.'    They 
had  no  intention  of  refusing  a  further  supply,  but  were 
resolved  to  avail  themselves  of  their  constitutional  right 
to  make  it  dependent  upon  redress  of  grievances.     Pro- 
fessing themselves  '  ready  in  a  convenient  time,  and  in  a 
parliamentary  way,  to  afford  all  necessary  supply  to  his 
Majesty  upon  his  present  and  all  other  his  just  occa- 
sions,' they  were  equally  determined   '  freely  and  duti- 
fully to  do   their  utmost  endeavours  to   discover  and 
reform  the  abuses  and  grievances  of  the  realm  and  sUtt.' 
Indignant  that  they  should  thus  dare  to  prescribe  to  him, 
the  king  hastily  dissolved  his  first  Parliament,  and  en- 
deavoured to  raise  money  upon  Privy  Seals  ;  but  within 
six  months  he  again  found  it  necessary  to  seek  parlia- 
mentary aid. 

One  of  the  chief  causes  of  the  late  dissolution  had 
been  the  desire  of  Charles  to  screen  his  favourite  Buck- 
ingham from  an  anticipated  impeachment  by  the  Com- 
mons. One  of  the  most  learned  and  moderate  members 
Sir  Robert  Cotton,  in  a  significant  though  studious!/ 
humble  speech,  had  reminded  the  House  of  the  controi 
formerly  exercised  over  the  king's  ministers,  and  alludol 
to  '  the  young  and  simple  counsel '  by  which  the  kinj 
was  led.  '  We  do  not  desire,'  he  said,  '  as  ;  Henry  IV,  or 
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29  Henry  VI.,  the  removing  from  about  the  king  any- 
evil  councillors.     We  do  not  request  a  choice  by  name, 
as  14  Edward  IL,  3,  5,  ii  Richard  IL,  8  Henry  IV.,  or 
31  Henry  VL;  nor  to  swear  them  in  Parliament,  as  35 
Edward  I.,  9  Edward  II.,  or  5  Richard  II.;  or  to  line 
them  out  their  directions  of  rule,  as  43  Henry  III.,  and 
8  Henry  VI.;  or  desire  that  which  Henry  III.  did  pro- 
mise in  his  42nd   year,   '  se  acta  omnia  per  assensum 
magnatum  de    concilio  suo  electorum,  et  sine  eorum 
assensu   nihil.'     We  only  in   loyal  duty  offer  up   our 
humble  desires,  that  since  his  Majesty  hath,  with  advised 
judgment,  elected  so  wise,  religious,  and  worthy  ser- 
vants, to  attend  him  in  that  high  employment,  he  will 
be  pleased   to  advise  with   them   together  a  way  of 
remedy  for  these  disasters  in  state,  brought  on  by  long 
security  and  happy  peace  ;  and  not  be  lead  with  young 
.  and  simple  counsel.*  ^ 

Care  had  been  taken  to  prevent  several  of  the  most  Second  Pariia- 
popular  orators  of  the  last  Parliament  from  sitting  in  y^,  'e^-junc' 
the  new  assembly  by  appointing  them  sheriffs  *  for  the  'S« 
year :  but  this  manoeuvre  failed  in  its  effect     Irritated 
more  than    ever   against  the  favourite,    the  new  Par-  buS^^^J^.^  ""^ 
liamcnt  determined    to  proceed    to   his   impeachment. 
Whikt  the  Commons  were  preparing  materials  for  the 
chaige,  the  king  sent  them  word :  *  I  must  let  you  know  The  King's 
^t  I  will  not  allow  any  of  my  servants  to  be  ques-  ™^^**8e. 
^       tkmed  amongst  you,  much  less  such  as  are  of  eminent 
\       place  and  near  unto  me.'      Buckingham,   he  assured 
\       tlicm,  had  done  nothing  without  his  own  special  direc- 
tion and  appointment  and  as  his  servant.     '  I  wish,'  he 
^ed  in  conclusion,  '  you  would  hasten  my  supply,  or 
^  it  will  be  worse  for  yourselves  ;  for  if  any  ill  happen, 
I  think  I  shall  be  the  last  that  shall  feel  it.'» 

'  Pari  and  Const.  Hist.  vL 

'  Among  them  were  Sir  Edward  Coke,  Sir  Robert  Philips,  Sir  Thomas 
^entworth  (who  had  not  yet  gone  over  to  the  court  party),  and  Sir  Francis 
ocrmour. 

^  Pari  and  Const  Hist.  vi.  430. 
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Notwithstanding  this  haughty  message  the  Common* 
tesolved  that  three  subsidies  and  three  fiftcentlis  should 
be  granted  to  the  king  :  but  with  a  proviso  that  the  tnll 
of  supply  should  only  be  brought  in  after  they  had  pre- 
sented their  grievances  and  received  the  king's  answer. 
Addressing  the  king,  they  declared  'that  it  had  been 
the  usual,  constant,  and  undoubted  right  and  usage  of 
Parliament  to  question  and  complain  of  all  persons,  of  , 
what  degree  soever,  found  grievous  to  the  commoa- 
wcalth,  in  abusing  the  jxjwer  and  trust  committed  to 
them  by  their  sovere^n.  And  as  to  the  supply,  that 
though  it  had  been  the  long  custom  of  Parliaments  to 
handle  the  matter  of  supply  with  the  last  of  their  bosj- 
ncsses ;  yet,  at  that  time,  out  of  extraordinary"  rcq>cct 
to  his  person  and  care  of  his  affairs,  they  had  taken  the 
same  into  speedy  consideration,  and  had  agreed  10  i 
resolution  for  a  present  supply." '  They  subscquoitly  , 
agreed  to  add  a  fourth  subsidy,  and  prepared  a  bill  ID  J 
grant  the  king  tonnage  and  poundage  for  life,  but  JI*  1 
rcctcd  that  concurrently  with  it  a  remonstrance  shouM 
be  drawn  up  against  his  taking  those  duties  without  the 
previous  grant  of  Parliament.^  I 

Members  of  Buckingham  was  now  formally  impeached.'    T««  of    ,' 

impS'oTi"'  ^'^'^  managers  on  the  part  of  the  Commons.  Sir  Johfl 
Eliot  and  Sir  Dudley  Digges,  were  committed  to  tie 
Tower  by  the  king  for  alleged  insolence  of  speech.  TIw 
Commons,  incensed,  declared  that  they  would  do  no 
more  business,  until  their  members  were  set  at  libertX' 
Sir  Dudley  Carleton,  Vice-Chamberlain  of  the  HoaW- 
hold,  endeavoured  to  frighten  the  House  into  submiss* 
by  insinuating  that  the  king  might  very  likely  be  tanpw 
to  govern  without  a  Parliament,  like  the  princes  os  ^ 
continent.  Hut  the  Commons  compelled  himtoapo'^ 
gize,  and  a  large  number  of  peers  having  assured  at 
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king  that  Sir  Dudley  Digges  had  not  spoken  the  words 
imputed  to  him,  the  two  prisoners  were  shortly  after- 
wards released. 

Not  content  with  attacking  the  privileges  of  the  Com-  Attack  on  the 
mons,  Charles  was  imprudent  enough  to  wantonly  pro-  £2)^^^  ° 
voke  a  quarrel  with  the  House  of  Lords.  For  permitting 
his  son,  without  the  king's  licence,  to  marry  a  daughter  of  Earlof  Anmdel. 
the  Duke  of  Lennox,  a  lady  of  royal  blood,  the  Earl  of 
Arundel  (an  enemy  of  Buckingham)  was  committed  to 
the  Tower  during  the  session  of  Parliament.   The  Lords, 
resenting  this  attack  upon  their  privileges,  resolved  '  that 
no  lord  of  Parliament,  the  Parliament  sitting,  or  within 
the  usual  times  of  privilege  of  Parliament,  is  to  be  im- 
prisoned or  restrained  without  sentence  or  order  of  the 
House,  unless  it  be  for  treason  or  felony,  or  for  refusing 
to  give  surety  for  the  peace.'     After  a  contest  of  three 
months  between  the  king  and  the  lords,  Arundel  was  at 
length  set  at  liberty. 

Another  enemy  whom  Buckingham  specially  feared  Earl  of  Bristol. 
was  the  Earl  of  Bristol,  who  having  been  ambassador 
to  Spain  at  the  time  of  Prince  Charles's  visit,  had  it  in 
his  power  to  make  most  damaging  disclosures  con- 
cerning the  Duke's  conduct  there.  Charles  refused  him 
a  writ  of  summons  to  Parliament.  Bristol  complained 
to  the  peers  of  this  violation  of  their  common  privilege  ; 
and  the  peers  insisting,  the  king  sent  the  writ,  but  with  a 
letter  forbidding  the  Earl  to  avail  himself  of  it  on  pain 
of  the  royal  displeasure.  This  letter  he  laid  before  the 
House  of  Lords,  and  the  next  day  the  Attorney-General, 
by  the  king's  order,  charged  him  with  high  treason  at 
the  bar  of  the  House.  Bristol  retaliated  by  impeaching 
the  Duke  of  Buckingham,  who  thus  became  the  object 
of  two  concurrent  prosecutions,  respectively  instituted  by 
the  House  of  Commons  and  by  a  former  colleague  in  the 
late  king's  service. 

To  protect  his  favourite,  Charles  determined  to  dissolve  Hasty  dissolu- 
Parliament.     The  peers  petitioned  against  this  design,  1626.  ^* 
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Expedients  to 
raise  money. 


A  general  loan 
demanded 


and  payment 
enforced. 


DarfuVs  case, 
A.D.  1627. 


but  the  king  angrily  replied  *  No,  not  a  minute/  and  the 
dissolution  was  immediately  declared.^ 

By  this  hasty  and  ill-advised  dissolution  before  the 
liberal  subsidies  conditionally  promised  had  been  granted, 
the  king  found  himself  without  funds  to  carty  on  the 
war  with   Spain.     He   again  had  recourse  to  the  old 
illegal  methods  of  raising  money.  Tonnage  and  poundage 
were  arbitrarily  exacted  ;   commissions  were   issued  to 
compound  with  recusants  for  dispensing  with  the  penal 
laws  ;  privy  seals  and  benevolences  were  demanded  from 
the  rich ;  and  the  seaport  towns  were  ordered  to  furnish 
vessels  armed  and  equipped,  the  first  attempt  at  ship- 
money.     But  that  which  excited  the  greatest  indignation 
was  the  levying  and  exacting  of  a  general  loan  from 
every  subject,  according  to  the  rate   at  which  he  had 
been  assessed  to  the  last  subsidy.     The  common  people 
who  refused  .to  contribute  were  punished  by  impressment 
into  the  navy ;  many  of  the  gentry  were  committed  to 
prison ;    several   regiments  of  soldiers  were  sent  into 
different  counties  and  quartered  upon  the  inhabitants; 
and  in  some  places  martial  law  was  enforced. 

Of  the  many  persons  imprisoned  throughout  England 
for  refusing  the  loan,  five  only,  Sir  Thomas  Darnel,  Sir 
John  Corbet,  Sir  Walter  Earl,  Sir  John  Heveningham  and 
Sir  Edmund  Hampden  (cousin  of  John  Hampden,  after- 
wards  so    celebrated)   sued   out  their   writs   of  kabias 
corpus  in  the  King  s  Bench,  to  which  the  warden  of  the 
Fleet  returned  that  they  were  detained  under  a  u-anrant 
from  the  Privy  Council  by  special  commando/  the  king. 
This  gave  rise  to  a  most  important  discussion  as  to  the 
sufficiency  of  such  a  return  as  a  legal  cause  of  detention; 
Noy,  Selden,  and  otlier  eminent  counsel  for  the  prisoners, 
arguing  with  much  ability  and  learning  in  favour  of  the 
chartered  immunity  of  English  subjects  from  arbitnu)' 
detention,   against    Sir   Robert    Heath,  the   Attorney- 
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General,  who  upheld  the  absolute  prerogative  of  the 
Crown.  The  judges  displayed  great  moderation  and 
apparent  impartiality  while  the  question  was  being 
argued,  but  in  the  end  Sir  Nicholas  Hyde,  Chief  Justice, 
gave  the  decision  of  the  court  in  favour  of  the  Crown, 
and  the  prisoners  were  remanded  to  custody.^  The 
temporary  triumph  of  the  king  was  dearly  bought  at 
the  price  of  the  dismay  and  indignation  which  it  spread 
among  the  people,  who  saw  their  fundamental  right  of 
personal  liberty  practically  annihilated  by  this  decision. 

Undeterred  by  the  difficulties  which  he  had  encoun-  War  with 

Frsmcc 

tcred  in  providing  for  the  war  with  Spain,  Charles  rashly 
entered,  at  the  instigation  of  Buckingham,  upon  a  fresh 
war  with  France.   After  the  disastrous  expedition  of  the 
favourite  to  the  Isle  of  Rh6,  the  absolute  necessity  of  a 
large  supply  forced  the  king  to  summon  a  third  Parlia-  Third  Pariia- 
ment.      Previously  to  its   assembling,   it   was   deemed  Session  I. 
advisable  to  release  the  persons  imprisoned  for  refusing  ^^i^~\^^  26 
the  loan.  Seventy-eight  were  thus  set  at  liberty  ;  of  whom 
twenty-seven   were    immediately  returned  to  the  new 
Parliament     Charles  opened  the  session  with  a  proud  The  king's 
and  threatening  speech.     *  There  is  none  here,'  he  said,  ^^^^ 
•  but  knows  that  common  danger  is  the  cause  of  this  Par- 
liament, and  that  supply,  at  this  time,  is  the  chief  end  of 
it    .    .   .    Every  man  must  now  do  according  to  his  con- 
science ;  wherefore,  if  you  (which  God  forbid)  should  not 
do  your  duties  in  contributing  what  the  State  at  this  time 
needs,  I  must,  in  discharge  of  my  conscience,  use  those 
other  means,  which  God  hath  put  into  my  hands,  to  save 
that  which  the  follies  of  some  particular  men  may  other- 
wise hazard  to  lose.     Take  not  this  as  a  threatening  (for 
I  scorn  to  threaten  any  but  my  equals),  but  an  admo- 
nition  from    him   that,   both   out   of  nature  and  duty, 
hath  most  care  of  your  preservation  and   prosperities.* 
The  Lord-Keeper  added  :  '  This  mode  (of  supply),  as  his 

^  Darnel's  case,  3  St  Tr.  1.  ;  Broom's  Const.  Law,  162. 

L  L  2 


The  Stewart  Period.  tew. 

Majesty  hath  told  you,  he  hath  chosen,  not  as  the  only 
way,  but  ati  the  fittest ;  not  as  destitute  of  others,  but  as 
most  agreeable  to  the  goodness  of  his  own  most  gracious 
disposition,  and  to  the  desire  and  weal  of  his  people. 
If  this  be  deferred,  necessity  and  the  sword  of  the  enemy 
will  make  way  to  the  others.  Remember  his  Majesty's 
admonition;  I  say  remember  it.'*  The  Conunons- 
were  not  at  all  disturbed  by  this  menacing  language , 
'We  have  come  together,'  said  Wentworth,  who  was 
so  soon  to  desert  the  popular  cause,  'firmly  deter- 
mined on  vindicating  our  ancient  vital  lil>erties,  by 
reinforcing  our  ancient  laws  made  by  our  ancestors ;  by 
setting  forth  such  a  character  of  them  as  no  licentious 
spirit  shall  dare  to  enter  upon  them.'  They  at  once 
resolved  themselves  into  a  Committee  of  Grievances  to 
consider  'the  liberty  of  the  subject  in  person  and  estate' 
The  principal  matters  discussed  were  ;  (i)  illegal  exac- 
tions under  the  name  of  loans  ;  (2)  the  arbitrary  com- 
mitment of  those  who  refused  compliance,  and  especiiilly 
the  recent  decision  of  the  King's  Bench  remanding  Sb 
Thomas  Darnel  and  others  upon  a  habeas  corpus;  (3) 
the  billeting  of  soldiers  on  private  persons  ;  and  (4)  the 
infliction  of  punishment  by  martial  law^  After  parsing 
resolutions  '  That  no  freeman  ought  to  be  imprisoned  or 
restrained  by  command  of  the  king  or  the  Pri^y  Council 
or  any  other,  except  for  lawful  cause  expressed  in  > 
lawful  warrant ;  and  that  the  ancient  and  undoubted 
right  of  every  freeman  is,  tliat  he  hath  a  full  and  ah»>  | 
lute  property  in  his  goods  and  estate  ;  and  that  no  ta^ 
taltiage,  loan,  benevolence,  or  other  like  charge,  ought  M  | 
be  commanded  or  levied  by  the  king  or  his  minisUn 
without  common  assent  of  Parliament,'  the  Commos*  | 
applied  to  the  Lords  for  a  conference,  in  order  to^ 
on  a  petition  to  the  king  for  a  declaratory  conftrmjlio*  j 
of  these  liberties.     For  two  months  the  attcntiun  of  l»tk 


'  Pari,  and  Coml.  Hist  tu.  339. 
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Houses,  either  in  conference  or  in  separate  debate,  was  ^°"I"!?^  ^^ 
almost  exclusively  devoted  to  this  momentous  subject, 
which  was  exhaustively  argued  by  Selden,  Coke,  Little- 
ton, Digges,  Noy,  and  other  eminent  lawyers  on  the  part 
of  the  Commons,  and  by  the  Attorney-General  Heath, 
Serjeant  Ashley  and  others  as  counsel  for  the  Crown. 
In  the  mean  time  the  Commons,  anxious  not  to  give 
the  king  any  just  cause  of  offence,  unanimously  voted 
the  unusually  large  amount  of  five  subsidies  (;&3SO,ooo), 
but  deferred  the  passing  of  a  regular  money  bill  until 
their  grievances  should  be  redressed.  The  king  tried 
hard  to  satisfy  the  Commons  by  offering  his  royal  word 
not  to  arrest  any  one  without  just  cause,  or  a  simple 
confirmation  of  the  Great  Charter  and  the  other 
ancient  statutes  in  favour  of  liberty.  But  Sir  Edward  Speech  of  Sir 
Coke  warned  the  House  to  proceed  by  bill.  *Was  it  Edward  Coke. 
ever  known,'  he  said,  *  that  general  words  were  a  suffi- 
cient satisfaction  for  general  grievances  ?  The  king's 
answer  is  very  gracious ;  but  what  is  the  law  of  the 
realm  i  that  is  the  question.  I  put  no  diffidence  in  his 
Majesty ;  but  the  king  must  speak  by  record,  and  in 
particulars,  and  not  in  general.  Let  us  put  up  a  Petition 
of  Right ;  not  that  I  distrust  the  king,  but  that  I  cannot 
take  his  trust,  save  in  a  parliamentary  way.'^ 

The  Petition  of  Right  was  then  drawn    up  by  the  Petitionof  Right 
Commons.     The  Lords  vainly  proposed  as  an  amend-  the^mmons. 
ment :  '  We  humbly  present  this  petition  to  your  Majesty,  Amendment 
not  only  with  a  care  of  preserving  our  own  liberties,  but  {h^^L^s  ^ 
with  due  regard  to  leave  entire   that  sovereign  power 
wherewith  your  Majesty  is  trusted  for   the   protection, 
safety,  and  happiness  of  your  people.'      This  insidious  which  is  dis- 
saving clause  was  firmly  rejected  by  the  Commons.  *  Let  rejected  by  the 
us  look  into  the  records,'  said  Mr.  Alford,  '  and  see  what  Commons. 
they  are:   what  is  "sovereign  power".?      Bodin   saith 
that  it  is  free  from  any  conditions.     By  this  we  shall 

^  Pari.  Hist.  viii.  104. 
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acknowledge  a  regal  as  well  as 
give  that  to  the  king  the  law  gi 
'  I  am  Dot  able,'  said  Pym, '  to  3p< 
T  know  not  what  it  is.  All  oi 
laws  pr  England  ;  and  this  powi 
distinct  po\i'er  from  the  power  of 
to  add  "sovereign"  to  the  king' 
power ;  and  we  cannot  "  leave " 
power,"  for  we  never  were  posses 
Coke  snid :  'This  is  mngnum  in 
pounded  to  be  a  conclusion  of 
matter  of  great  weight ;  and,  te 
overtlirow  all  our  petition  ;  it  trc; 
it  flics  at  loans,  at  the  oath,  at 
billeting  of  soldiers :  this  turns  all 
all  petitions  of  former  times  ; 
wherein  there  was  a  saving  of 
I  know  that  prerogative  is  part  of 
power"  is  no  parliamentary  wo 
weakens  Magna  Cbarta,  and  all  tli 
absolute,  without  any  saving  of '" 
should  we  now  add  to  it,  we  shall  ^ 
of  law,  and  then  the  building  mui 
heed  what  we  yield  unto  :  Magna 
that  he  will  have  no  "sovereign," 
reign  "  was  not  in  Magna  Charta, 
of  it.  If  we  grant  this,  by  implic 
reign  power  "  above  all  laws,  i'o 
a  power  with  force  ;  the  sheriff  s 
the  county  ;  what  it  means  here, 
repugnant  to  our  petition  ;  that  i 
grounded  on  Acts  of  Parlianien 
fercncc  with  the  Lords,  Sir  Hen 
much  force  upon  the  moderati 
Commons  as  a  reason  for  suppor 
integrity.  'The  moderate  and  ten 
House  of  Commons  in  Uiis  Pari 
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spoken  without  vanity,  and  yet  in  much  modesty,  may 
seem  to  deserve  your  lordships'  assistance  in  this  petition 
ex  congriio  et  condigno :  especially  if  you  would  be  pleased 
to  consider  the  discontents,  pressures,  and  grievances, 
under  which  themselves  in  great  number,  and  the  parts 
for  which  they  serve,  lamentably  groaned,  when  they 
first  arrived  here  ;  and  which  was  daily  represented  unto 
them  by  frequent  packets  and  advertisements  out  of 
their  several  counties  :  all  which,  nothwithstanding,  have 
not  been  able  to  prevail  upon  our-  moderation,  or  to 
cause  our  passion  to  overrule  our  discretions  ;  and  the 
same  yet  continueth  in  our  hearts,  in  our  hands,  and  in 
our  tongues  :  as  appeareth  in  the  mould  of  this  petition, 
wherein  we  pray  no  more  but  that  we  may  be  better 
treated  hereafter.  My  Lords,  we  are  not  ignorant  in 
what  language  our  predecessors  were  wont  to  express 
themselves  upon  much  lighter  provocation  ;  and  in  what 
style  they  framed  their  petitions :  no  less  amends  could 
serve  their  turn  than  severe  commissions  to  inquire  upon 
the  violators  of  their  liberties ;  banishment  of  some, 
execution  of  other  offenders ;  more  liberties,  new  oaths 
of  magistrates,  judges,  and  officers,  with  many  other  pro- 
visions written  in  blood.  Yet  from  us  there  hath  been 
heard  no  angry  word  in  this  petition.  No  man's  person 
is  named.  We  say  no  more  than  what  a  worm  trodden 
on  would  say  (if  he  could  speak),  "  I  pray  tread  on  me 
no  more. "  * 

At  length  the  peers  passed  the  petition  without  any 
material  alteration,  and  it  awaited  only  the  royal  assent 
to  acquire  the  force  of  law.     In  the  meantime  Charles  ^h^  king  con- 

J*,  ,.*..       .  TX1  i-n»'i        1  1    suits  the  judges. 

sent  for  the  two  chief  justices,  Hyde  and  Richardson,  and 
submitted  to  them  certain  questions  to  be  answered  by 
themselves  and  the  other  judges.  One  was  *  Whether,  if 
the  king  grant  the  Commons'  petition,  he  doth  not  there- 
by exclude  himself  from  committing  or  restraining  a 
subject  for  any  time  or  cause  whatsoever  without  showing 
a   cause  ? '    To    this  the   judges    replied,    '  Every   law 
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after  it  is  made,  hath  its  exposition,  and  so  this  pcHtioit 
and  answer  must  have  an  exposition  as  the  case  in  the 
nature  thereof  shall  require  to  stand  with  Justice  ;  which 
is  to  be  left  to  the  courts  of  justice  to  determine,  which 
cannot  be  particularly  discovered  until  such  case  shall 
happen.  And  although  the  petition  be  granted,  there  is 
no  fear  of  conclusion  as  is  intimated  in  the  question."  * 
This  indirect  promise  of  compliance  on  the  part  of  the 
judges  was  apparently  unsatisfactory  to  the  king,  who 
had  no  intention  of  really  parting  with  the  prerogative  rf 
arbitrary  commitment.  On  the  2nd  of  June,  1628,  he 
The  king's  fint  attended  in  the  House  of  Lords  to  give  his  answer  to  the 
■wwer.  gm^  before  the  Peers  and  Commons  in  Parliament    To 

the  surprise  of  ail  men,  instead  of  the  usual  concise  and 
clear  form  of  words  by  which  a  bill  receives  the  roj-al 
assent,  Charles  returned  a  long  and  equivocal  answer, 
that  'the  king  willeth  that  right  be  done  according  to 
the  laws  and  customs  of  the  realm,  and  that  the  statutes 
be  put  in  due  execution,  that  his  subjects  may  have  no 
cause  to  complain  of  any  wrong  or  oppression  contrai}' 
to  their  just  rights  and  liberties;  to  the  preserv3ti(Mi 
whereof  he  holds  himself  in  conscience  as  well  obliged, 
as  of  his  prerogative.'  Highly  incensed  at  this  ci'asive 
reply,  which  was  tantamount  to  a  refusal  to  pass  die 
bill,  the  Commons  gave  vent  to  tlieir  ill-humour  bjr 
impeaching  Dr.  Mainwaring,-  and  were  proceeding  O 
censure  the  favourite  Buckingham,  when,  on  the  jomt 
application  of  the  Lords  and  Commons,  the  king  *t 
Theroj-al  length  signified  the  royal  assent  in  the  customary  fonn 

i^d^efom™  ~'  ^°''  '''^°''^  ^"'*^  ^'^'"^  ^^'^  A*i%\ri:  '—which  ga\-e  to  Uii* 
second  great  fundamental  compact  between  tlieCfoW 
and  the  nation  the  sanction  of  an  Act  of  Parliamciit 
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PETITION  OF  RIGHT. 

3  Car.  I.  c  I.     (7  June,  1628). 

The  Petition  exhibited  to  his  Maje$ty  by  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  concerning  divers  Rights  and  Liberties  of  the 
Subjects,  with  the  King's  Majest/s  royal  answer  thereunto 
in  full  Parliament. 

To  the  King's  most  Excellent  Majesty, 

Humbly  show  unto  our  Sovereign  Lord  the  King,  the  Lords  I^lfgal 
Spiritual  and  Temporal,  and  Commons,  in  Parliament  assem-  ^^^^^«^« 
bled,  that  whereas  it  is  declared  and  enacted  by  a  statute  made 
in  the  time  of  the  reign  of  King  Edward  I.,  commonly  called 
StatutuM  de  Tallagio  non  Concedendo^  that  no  tallage  or  aid 
shall  be  laid  or  levied  by  the  king  or  his  heirs  in  this  realm, 
witiiout  the  good  will  and  assent  of  the  archbishops,  bishops, 
earls,  barons,  knights,  burgesses,  and  other  the  freemen  of  tiie 
commonalty  of  this  realm;  and  by  authority  of  Parliament 
holden  in  the  five-and-twentieth  year  of  the  reign  of  King 
Edward  III.,'  it  is  declared  and  enacted,  that  from  thenceforth 
no  person  should  be  compelled  to  make  any  loans  to  the  king 
against  his  will,  because  such  loans  were  against  reason  and 
the  franchise  of  the  land  ;  and  by  other  laws  of  this  realm  it  is 
provided,  that  none  should  be  charged  by  any  charge  or  impo- 
sition called  a  benevolence,  or  by  such  like  charge  -^  by  which 
statutes  before  mentioned,  and  other  the  good  laws  and  statutes 
of  this  realm,  your  subjects  have  inherited  this  freedom,  that 
they  should  not  be  compelled  to  contribute  to  any  tax,  tallage, 
aid,  or  other  like  charge,  not  set  by  common  consent  in  Par- 
liament 

II.  Yet  nevertheless  of  late  divers  commissions  directed  to 
sundry  conunissioners  in  several  counties,  with  instructions, 
have  issued;  by  means  whereof  your  people  have  been  in 
divers  places  assembled,  and  required  to  lend  certain  sums  of 
money  unto  your  Majesty,  and  many  of  them,  upon  their  re- 
fusal so  to  do,  have  had  an  oath  administered  unto  them  not 
warrantable  by  the  laws  or  statutes  of  this  realm,  and  have  been 
constrained  to  become  bound  and  make  appearance  and  give 

*  Supra,  p.  236.  '  And  see  Rot.  Pari.  ii.  238,  No.  x  i. 

•  I  Ric.  III.  c  2. 
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utterance  before  your  Privy  Council  i 
others  of  them  have  been  therefore  ii 
sundry  other  ways  molested  and  disqu 
charges  have  been  laid  and  levied  upo 
counties  by  lord  lieutenants,  deputy  li( 
for  musters,  justices  of  peace  and  othc 
tion  from  your  Majesty,  or  your  Pr 
laws  and  free  customs  of  the  realm, 

UI.  And  whereas  also  by  the  stj 
Charter  of  the  liberties  of  England,*  il 
that  no  freeman  may  be  taken  or  impi 
his  freehold  or  liberties,  or  his  free  cu! 
exiled,  or  in  any  manner  destroyed,  bi 
of  his  peers,  or  by  the  law  of  the  land. 

IV.  And  in  the  eighi.«nd-twentic 
King  Edward  III.,  it  was  declared  an< 
Parliament,  that  no  man,  of  what  estat 
should  be  put  out  of  his  land  or  ic 
imprisoned,  nor  disherited,  nor  put 
brought  to  answer  by  due  process  of  Ii 

X'.  Nevertheless,  against  the  tenor  i 
other  the  good  laws  and  statutes  of  yo 
vided,'  divers  of  your  subjects  have  ( 
without  any  cause  showed  ;  and  when ! 
wijrc  brought  before  your  justices  bj 
hiihciis  corpus,  there  to  undergo  and  re 
order,  and  tlieir  keepers  commanded 
their  detainer,  no  cause  was  certified, 
lained  by  your  Majesty's  special  co; 
lords  of  your  Privy  Council,  and  yet 
several  prisons,  without  being  chai^ei 
they  might  make  answer  according  to 

VI.  And  whereas  of  late  great  co 
mariners  have  been  dispersed  into  dlvi 
and  the  inhabitants  against  their  wills 
receive  them  into  their  houses,  and 
sojoum  against  the  laws  and  customs  > 
great  grievance  and  vexation  of  the  p( 


'  y  ITcn,  111.  c.  zg  \  lupra,  p.  115. 

^  .s™  'n  'mAs^.  hi.'  c  i^  3S  Edw.  III.  ( 
liic.  II.  1:.  6, 

■  liy  -i.*l,  31  Car.  II.  c.  I.  it  is  eniclrt 
civil,  or  uthcr  persons,  ahull  ijnarteror  billet  n 
oflliis  realm  wiltioul  ilia  eonscni.  and  that  ever 
iiiarli.*r  nnj' soldier,  DOtwiihstiuiding  anjr  onla 
<r  the  Petition  of  Rig^i  and  of  ihi»  UMule  d 
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VII.  And  whereas  also  by  authority  of  Parliament,  in  the  Afartial  Lno. 
five-and-twentieth  year  of  the  reign  of  King  Edward  III.,  it  is 
declared  and  enacted  that  no  man  shall  be  forejudged  of  life  or 

limb  against  the  form  of  the  Great  Charter  and  the  law  of  the 
land ;  and  by  the  said  Great  Charter  and  other  the  laws  and 
statutes  of  this  your  realm,  no  man  ought  to  be  adjudged  to 
death,  but  by  the  laws  established  in  this  your  realm,  either  by 
the  customs  of  the  same  realm,  or  by  Acts  of  Parliament ;  and 
whereas  no  offender  of  what  kind  soever  is  exempted  from  the 
proceedings  to  be  used,  and  punishments  to  be  inflicted  by  the 
laws  and  statutes  of  this  your  realm :  nevertheless  of  late  time 
divers  commissions  under  your  Majesty's  Great  Seal  have  issued 
forth,  by  which  certain  persons  have  been  assigned  and  ap- 
pointed commissioners  with  power  and  authority  to  proceed 
within  the  land,  according  to  the  justice  of  martial  law,  against 
such  soldiers  or  mariners,  or  other  dissolute  persons  joining 
with  them,  as  should  commit  any  murder,  robbery,  felony, 
mutiny,  or  other  outrage  or  misdemeanour  whatsoever,  and  by 
such  summary  course  and  order  as  is  agreeable  to  martial  law, 
and  as  is  used  in  armies  in  time  of  war,  to  proceed  to  the  trial 
and  condemnation  of  such  offenders,  and  them  to  cause  to  be 
executed  and  put  to  death  according^  to  the  law  martial. 

VIII.  By  pretext  whereof  some  of  your  Majesty's  sul)jects 
have  been  by  some  of  the  said  commissioners  put  to  death, 
when  and  where,  if  by  the  laws  and  statutes  of  the  land  they 
had  desen'ed  death,  by  the  same  laws  and  statutes  also  they 
might,  and  by  no  other  ought,  to  have  been  judged  and 
executed. 

IX.  And  also  sundry  grievous  offenders,  by  colour  thereof 
claiming  an  exemption,  have  escaped  the  punishments  due  to 
them  by  the  laws  and  statutes  of  this  your  realm,  by  reason  that 
divers  of  your  officers  and  ministers  of  justice  have  unjustly 
refused  or  forborne  to  proceed  against  such  offenders  according 
to  the  same  laws  and  statutes,  upon  pretence  that  the  said 
offenders  were  punishable  only  by  martial  law,  and  by  authority 
of  such  commissions  as  aforesaid;  which  commissions,  and  all 

-other  of  hke  nature,  are  wholly  and  directly  contrary  to  the 
said  laws  and  statutes  of  this  your  realm. 

X.  They   do   therefore   humbly   pray   your  most  excellent  Ri'meJies 
Majesty  that  no  man  hereafter  be  compelled  to  make  or  yield  travidjor: 
any  gift,  loan,  benevolence,  tax,  or  such  like  charge,  without 
common  consent  by  Act  of  Parliament;  and  that  none  be  called 

to  make  answer,  or  take  such  oath,  or  to  give  attendance,  or  be 
confined,  or  otherwise  molested  or  disquieted  concerning  the 


are  annually  suspended  by  the  Mutiny  Act,  which  expressly  gives  permis- 
sion to  billet  soldiers  in  inns  and  victualling  houses. 
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Demniuiation 
of  Charies  I.  U 
govern  without 
a  Pu'lionieiit 


Imprisonment 
of  Sit  John 
Eliot,  Sclden, 
and  other  . 
members  of  the 
Commons. 


(A.D.    1629-1660.) 

On  the  dissolution  of  his  tliird  Parliament,  Chajlcs  I. 
appears  to  have  come  to  a  settled  determination  to  over- 
throw the  old  parliamentary  constitution  of  Enj^land  by 
governing  for  the  future  without  the  intervention  of  the 
national  council.  In  an  arrogant  Proclamation,  referring 
to  certain  false  rumours  that  he  was  about  again  to  call 
a  Parliament,  he  announced  that  'the  late  abuse  han'ng 
driven  him  unwillingly  out  of  that  course,  he  should 
account  it  presumption  for  any  to  prescribe  any  time  to 
him  for  Parliaments,  the  calling,  continuing,  and  dissolv- 
ing of  which  was  always  in  his  own  power.  He  should 
be  more  inclinable  to  meet  a  Parliament  again,  when  his 
people  should  sec  more  clearly  into  his  intents  and 
actions,  and  when  such  as  had  bred  this  intemiptiM 
should  have  received  their  condign  punishment''  Even 
before  the  actual  dissolution,  the  king  had  hastened  to 
take  vengeance  on  the  opposition  'vipers.'  Sir  John 
Eliot,  Selden,  Hollis,  Long,  Valentine,  Strode,  and  other 
eminent  members  of  the  Commons  were  summoned 
before  the  Council  and  committed  to  prison.  Against 
Eliot,  Hollis,  and  Valentine  an  information  was  filed  in 
tJie  King's  Bench.     On  suing  out  their  writ  of  iaias 
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were  informed  by  the  judges  that  the  king's  right  was 
conclusively  established  by  the  decision  in  Bates's  case. 

The  natural  irritation  of  the  Commons  was  increased 
on  hearing  that  the  king,  with  extraordinary  meanness, 
had  caused  1,500  copies  of  the  Petition  of  Right  to  be 
circulated  throughout  the  country  with  his  first '  and 
repudiated  answer  annexed,  while  all  copies  con- 
taining the  true  answer  had  been  suppressed.  They 
refused  to  grant  further  supplies  until  the  unconstitu-  , 
tional  impostition  of  tonnage  and  poundage  had  been 
given  up.  When  Sir  John  Eliot  proposed  a  resolution  on 
the  subject,  the  Speaker  alleged  the  king's  command 
not  to  put  any  such  question  to  the  vote,  and  imme- 
diately left  the  chair.  The  whole  House  was  now  in  an 
uproar.  Hollis  and  Valentine  forcibly  held  the  Speaker 
in  his  seat,  while  the  House  tumultuously  passed  three  jjjg  ^^^ 
hastily  prepared  resolutions,  declaring  (i)  that  the  intro-  resolutions. 
ducers  of  Popery,  or  Arminianism,  or  other  opinions  dis- 
agreeing from  the  true  orthodox  Church  ;  (2)  that  all 
who  should  counsel  or  advise  the  taking  and  levying  of 
tonnage  and  poundage  not  being  granted  by  Parliament, 
or  should  be  actors  or  instruments  therein  ;  and  (3)  that 
all  merchants  or  others  who  should  voluntarily  pay  the 
same, — should  be  reputed  capital  enemies  to  the  king- 
dom and  commonwealth. 

The  House  at  its  rising  adjourned  to  the  loth  of  March.   Parliament 
On  that  day  the  king  dissolved  Parliament  in  person,   10  March. 
with  an  angry  reference  to  the  '  disobedient  carriage  of 
the  Lower  House,'  and  a  threat  that '  the  vipers  amongst 
them  should  meet  with  their  reward.'^ 

*  Pari,  and  Const.  Hist.  viii.  333. 
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don, '  were  revived  and  rigorously  executed,'  and  '  i 
projects  of  all  kinds,  many  ridiculous,  many  scand 
all  very  grievous,  were  set  on  foot.'  Tonnage 
poundage  and  other  duties  were  rigorously  cnforo 
the  royal  authority  alone.  Monopolies,  abolishc 
Act  of  Parliament  in  the  last  reign,  were  re-establ 
and  applied  to  almost  every  article  of  ordinarj*cons 
tion.  The  ancient  prerogative  of  compelling  tenai 
chivalry  to  receive  the  order  of  knighthood  or  pay  a 
was  revived,  and  extended  to  all  men  of  full  age  a 
of  lands  or  rents  {by  whatever  tenure)  of  the  ai 
value  of  £,^Q  or  more.  '  By  this  expedient,' 
Clarendon, '  which,  though  it  had  a  foundation  in  r 
yet  in  thecircumstanccs  of  proceeding  was  verygiia 
the  king  received  a  vast  sum  of  money  from  persoi 
quality,  or  of  any  reasonable  condition,  throughout 
'  kingdom.'*  Commissioners  were  appointed  to  search 
and  compound  for  defects  in  titles  to  estates ;  and 
attempt  was  even  made  to  revive  the  ancient  and  odi 
Forest  Laws.  Under  cover  of  the  rule  of  law  that 
length  of  prescription  could  be  pleaded  in  bar  of 
king's  title,  the  boundaries  of  the  royal  forests  were 
extended  that  the  forest  of  Rockingham  alone  i 
increased  from  six  to  si.\ty  miles  in  circuit  at 
expense  of  the  neighbouring  landowners,  who,  at 
same  time,  were  mulcted  in  enormous  fines  for  allei 
encroachments,  some  of  which  were  from  three  to  f< 
hundred  years'  standing.^  '  This  burthen,'  sa>-s  Clan 
don,  '  lighted  most  upon  people  of  quality-  and  hooo 
who  thought  themselves  above  ordinary  oppression,! 
were  like  to  remember  it  with  more  sharpness,'^ 
In  lieu   of  Acts  of  Parliament,  royal  proclamatKH 
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s'  fine.!  Ci^sao  ;  Loni  WaW 
iiJ,  ^i9,o(X);  Sir  Clirislcjiilicr  ilatton,  ^12,000;   Sir  Lcub  W*" 
4,000 ;  And  many  ntliet  person:^  in  Kinatler  amounU. — SuaflbnTf  U" 
117.     CobbeU's  Pari.  Hisl.  ii.  642. 
'  Clar,  Hisl.  i.  16. 
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much  more  numerous  and  oppressive  than  those  which 

had  excited  so  much  opposition  under  James  I.,  were 

issued  from  time  to  time  and  declared  to  have  the  force 

of  laws.  The  common  law  judges,  with  a  few  honourable  Servility  of  the 

exceptions,  upheld  by  their^ecisions  the  illegal  acts  of  J^°8«. 

the  king ;   whilst  the   irregular  tribunals,  the  courts  of 

Star  Chamber  and   High   Commission,   by  extending 

their  authority  and   exercising   a  vigilant    and   severe 

coercive  jurisdiction  whenever  the  slightest  opposition 

was  manifested  against  the  civil  tyranny  of  the  king  or 

the  ecclesiastical  tyranny  of  Laud,  maintained  for  some 

years  what  may  not  unfairly  be  designated  as  a  reign  of 

terror.^ 

Of  the    barbarous    and   tyrannical   punishments   in-  Punishments  in- 
flicted by  the  court  of  Star  Chamber  it  will  be  suffi-  starcSmbcr. 
I    cient  to  refer  to   a  few   only  of  the  more  celebrated 

instances,      (i.)  John  Williams,  Bishop  of  Lincoln,  who,  ^v^j^*j[,f  j^^P 
as  a  favourer  of  the  Puritans,  had  excited  the  enmity  of  Osbaldiston. 
I-aud,  had  received  certain  letters  from  one  Osbaldiston, 
the  master  of  Westminster  School,  wherein  some  con- 
temptuous nickname  was  applied  to  the   Archbishop. 
Tor  concealing   (not   publishing)   this   libellous   letter, 
Vfilliams  was  condemned  to  pay  £^QOO  to  the  king,  and 
•3^5000  to  Laud,  and  to  be  imprisoned  during  pleasure. 
-A  few  days  afterwards  he  was  suspended  from  his  office 
'^y  the    High    Commission    Court      Osbaldiston   was 
adjudged  to  pay  a  still  heavier  fine,  to  be  deprived  of  his 


**For  the  better  support  of  these  extraordinary  ways,'  says  Lord 
Qarendon,  *and  to  protect  the  agents  and  instruments  who  must  be  em- 
Woytd  in  them,  and  to  discountenance  and  suppress  all  bold  inquiries  and 
^^fBposcrs,  the  Council -table  and  Star  Chamber  enlarged  their  jurisdictions  to 
•  '^ast  extent,  "  holding  (as  Thucydides  said  of  the  Athenians)  for  honourable 
■'^  which  pleased,  and  for  just  that  which  profited  ; "  and  being  the 
^•nie  persons  in  several  rooms,  grew  both  courts  of  law  to  determine  right, 
JJ^M  ccvarts  of  revenue  to  bring  money  into  the  Treasury  ;  the  Council-table 
■^  proclamations  enjoining  to  the  people  what  was  not  enjoined  by  the  law, 
^**«i  prohibiting  that  which  was  not  prohibited  ;  *and  the  Star-Chamber 
_  the  breach  and  disobedience  to  those  proclamations  by  very  great 
and  imprisonment ;  so  that  any  disresj^ect  to  any  acts  of  Slate,  or  to 
persons  of  statesmen,  was  in  no  time  more  penal,  and  those  foundations 
nght,  by  which  men  valued  their  security,  to  the  apprehension  and  under- 
"^-"ing  of  wise  men,  never  more  in  danger  to  be  destroyed.* — Hist,  i;  68. 
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was  sentenced  to  pay  a  tine  ol  Aio,oc 

from   orders,   to   be  whipped  at  Wes 

in  the   pillory,  to   have   one   ear   cut 

his  nose  slit,  and  one  cheek  branded  wil 

of  Sedition,)   to  have  the   whole  of  i 

next   week   at  Cheapside,  and  to   suf 

Lilburne.  for  life.^     (j.)   For  distributing  pamp 

bishops,   Lilburne,  a    London    apprer 

wards  fought  with  great  bravery  in  1 

army,  and  attained  the  rank  of  lieute 

severely  whipped  from  the  Fleet  to  V 

the  pillory,   and   kept   in   prison   unt 

Prynne,  Burton,  years  afterwards   by  the   Long   ParU 

«.d  Ba^twidt.     ^^^  ^^^  ^jjj^  ^j^^jj^  ^^  greatest 

tion  was  that  of  Frynne,  Burton,  an 
were  together  brought  before  the  i 
1637.  Prynne,  a  barrister  of  Lincol: 
learning,  but  a  bigoted  Puritan,  had  a 
1633,  for  publishing  a  ponderous  too 
entitled  '  Histriomastix,'  condemning 
games,  and  similar  diversions.  Unfoitui 
the  queen,  six  weeks  a/Ur  the  public 
took  part  in  a  masque  at  court.  A  pas 
female  actors  was  now  unfairly  allege 
tional  insult  to  her  Majesty ;  and  Pryni 
to  stand  twice  in  the  pillory,  to  lose  b 
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md  paper,  and  published  some  fresh  works  in  defence  of 
lis    principles   which  caused  him  to  be  again  brought 
>efore  the  Star  Chamber.     The  offence  of  Burton,  a 
^ndon  rector,  was  the  publication  of  two  sermons,  and 
ilso  a  pamphlet  entitled  *  News  from  Ipswich,'  containing 
iiarges  of  Romish  innovations  against  Wren,  Bishop  of 
^lorwich.  Bastwick,  a  physician,  was  already,  like  Prynne, 
indergoing   punishment   for    a   former  offence.     Some 
rears  previously  he  had  published  a  Latin  work  called 
Elenchus    Papismi     et    Flagellum    Episcoporum,'    in 
uiswcr  to  a  book  written  by  one  Short,  a  papist,  in 
mpport  of  his  religion.     For  this  he  was  sentenced  by 
Jie  High  Commission  Court  to  a  fine  of  ;f  looo,  to  be 
iebarred  his  practice  of  physic,  to  be  excommunicated, 
ind  imprisoned  until  he  should  make  recantation.    While 
in  gaol  he  published  a  defence  of  himself  and  an  acri- 
monious attack  upon  his  prosecutors,  and  for  this  publi- 
:ation  he  was  summoned,  at  the  same  time  as  Prynne 
nd  Burton,  before  the  Star  Chamber.     It  was  at  first 
itended  to  proceed  against  the  three  for  high  treason, 
ut  the  judges,  on  being  consulted,  had  the  courage  to 
!clare  that  their  libels  against   the  bishops  did    not 
aount  to  treason.      The  accused  were  all  fined  ;f  5000 
ch,  condemned  to  the  pillory,  to  lose  their  ears,  to  be 
uided  on  both  checks,  and  to  be  imprisoned  for  life, 
hout  access  to  kindred  or  friends,  and  without  books 
vriting  materials.     The  sentence  was  executed  in  the 
*»t  savage  manner ;  the  stumps  of  Prynnc's  ears,  which 
been  mercifully  spared  by  the   hangman   on  the 
ler  occasion,  being  now  pared  off  so  closely  as  to 
nger  his  life.  So  great  was  the  sympathy  expressed 
iem  in  London,  and  even  in  some  country  districts, 
the   Council   deemed  it  prudent   to  send    Prynne 
sey,  Burton  to  Guernsey,  and  Bastwick  to  Scilly, 
they  remained  in  close  confinement  until  released 
ler  of  the  Long  Parliament.^ 

ie,  Hist.  Brit.   Empire,  ii.   334.     Several  other  instances  of  the 
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gence  and  prostituted  learning '  of  Sir  V 
Attomey-GeneraL  Among  the  records 
had  found  ancient  writs  compelling  th 
even  maritime  counties  to  provide  ship 
the  king :  and  upon  these  precedents  h 
by  which  a  large  fleet  might  be  procui 
additional  chaise  upon  the  revenue.  Ir 
writs  were  issued  to  the  magistrates  of  Li 
ports  ordering  them  to  provide  a  certain 
of  war  of  a  specified  tonnage  and  equipag 
ing  them  to  assess  all  the  inhabitants,  ai 
substance,  for  a  contribution  towards  thi 

Notwithstanding  the  remonstrances 
some  other  towns,  obedience  was  cnfoi 
prisonment  of  such  persons  as  refused  t( 
of  the  assessment,  and  the  experiment 
success.  Although  it  was  a  direct  \ 
Petition  of  Right,  this  expedient  had 
precedent  in  its  favour;  and  there  w 
evident  necessity  at  the  time  fpr  a  p 
repress  as  well  the  depredations  of  the  I 
who  had  become  bold  enough  to  infest 
of  England  and  Ireland,  as  the  insoleni 
who  had  taken  advantage  of  the  nav 
England  to  dispute  the  ancient  right 
Crown  to  the  dominion  of  the  narrow  s 
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scK)n  after  suggesting  the  expedient  of  ship-money,  but 

Lord-Keeper  Finch  improved  upon  the  original  scheme 

by  advising  an  extension  of  the  writs  from  the  sea-ports 

to  the  whole  kingdom.     Clarendon  admits  that  this  tax 

was  intended  not  merely  for  the  support  of  the  navy,  but 

'  for  a  spring  and  magazine  that  should  have  no  bottom, 

and  for  an  everlasting  supply  of  all  occasions.'  ^     Writs 

were  accordingly  sent  to  the  sheriff  of  every  county  in 

England  and  Wales  ordering  him  to  provide  a  ship  of 

war  of  a  prescribed  tonnage,  armed  and  equipped  for 

the  king's  service  ;  but  as  it  was  never  intended  that  an 

actual  ship  should  be  provided,  instructions  were  sent 

with  each  writ  commanding  the  sheriff,  instead  of  a  ship, 

to  levy  upon  his  county  a  specified  sum  of  money,  and 

return  the  same  to  the  Treasurer  of  the  Navy  for  his 

Majesty's  use,  with  directions  to  enforce  payment  by 

compulsory  process.     During  four  years  the  tax   was 

annually  exacted,  producing  a  revenue  of  over  ;£^200,ooo. 

The  people  murmured,  but  were  obliged  to  yield  to  the 

overbearing  power  of  the  Crown.   Several  attempts  were 

made  to  raise  the  question  of  the  legality  of  the  levy  in 

the  courts  of  law,  but  the  Crown  always  found  means  to 

elude  the  discussion.     At  length  John  Hampden,  a  gen-   Hampden's 

tieman  of  ancient  family  and  good  estate  in  Bucking-  ^^  "^    ^  ^*^* 

hamshire,  succeeded   in   obtaining  a  judicial   decision 

upon  the  point  of  law.     Having  refused  to  pay  the  sum 

of  20f.  assessed  upon  a  portion  of  his  estate,  proceedings 

were  instituted  against  him  in  the  Exchequer,  to  which 

he  appeared  and  demurred  to  the  writ  as  insufficient  in 

law.    '  Till  this  time,'  says  Clarendon,  *  he  was  rather  of 

reputation  in  his  own  country  than  of  public  discourse  or 

fame  in  the  kingdom  :  but  then  he  grew  the  argument 

of  all  tongues,  every  man  inquiring  who  and  what  he 

^  that  durst,  at  his  own  charge,  support  the  liberty 

*nd  prosperity  of  the  kingdom.'^    The  king  awaited  the 

*  Hist.  L  68. 
Hampden,  who  was  a  cousin  of  Oliver  Cromwell,  had  sat  in  Charles's 


kingdom,  at  their  charge,  to  provide 
number  of  ships,  with  men,  victuals,  aj 
for  such  time  as  he  shall  think  fit,  fo 
safeguard  of  the  kingdom  from  such  < 
and  by  law  compel  the  doing  thereof 
or  refractoriness  ?  And  whether,  in  si 
king  sole  judge,  both  of  the  danger,  a 
the  same  is  to  be  prevented  and  avoid* 
(with  the  exception  of  Crookeand  Hul 
subscribed  their  names  on  the  princij 
ment  of  the  majority  was  that  of  the 
swered  in  favour  of  the  prerc^ativc 
judicial  opinion  was  by  the  king's  ordt 
the  Star  Chamber,  and  enrolled  in 
Westminster.' 

During  twelve  days  the  great  case  waf 
chequer  Chamber,  by  the  celebrated  O 
Mr.  Holbome  as  counsel  for  Hampden 

fiisl  three  Pirliamenti.  For  refiidng  to  coatriboU 
1636,  on  the  ground  tb«t  *  he  fcftied  to  dnv  iqtoi 
Mifrna  ChartR  which  ifaoold  be  read  twice  ■  year  a 
he  was  comniitted  to  prison,  but  repined  hu  free 
elected  lo  the  Parliunent  of  1G3S.  In  the  Lom 
Buckmehamshire,  ud  on  the  breaking  out  oT  tbe  a 
commission  in  the  PuiiameolMy  ann^  He  diet 
vrounils  received   in   >    skirmish    a 


noT.    He  diet 
t   ChalgTDve,   : 
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General  Bankes  and  the  Solicitor-General  Littleton  on 
behalf  of  the  Crown.     On  the  part  of  Hampden  it  was 
maintained:  (I.)  That  the  law  and  constitution  of  Eng- 
land had  provided  certain  known  and  undoubted  means 
for  the  defence  of  the  realm  whether  by  sea  or  land, 
(a.)  The  military  tenures  of  land  bound  a  large  part  of 
the  kingdom  to  a  stipulated  service  at  the  charge  of  the 
holders.     The  Cinque  Ports  also,  and  some  other  towns 
held  by  an  analogous  tenure,  were  bound  to  furnish  a 
quota  of  ships  or  men  in  return  for  the  special  privileges 
which  they  enjoyed.    (^.)  In  addition  to  these  services  in 
kind  for  defence  by  land  and  sea,  things  coming  to  the 
king  by  prerogative,  as  the  profits  arising  from  the  feudal 
tenures,  and  various  other  emoluments  received  in  right 
of  the  Crown,  were  applicable  so  far  as  they  would  ex- 
tend to  the  public  use.     (r.)    The  king  moreover   had 
been  specially  provided  with  particular  supplies  of  money 
for  defence  of  the  sea  in  time  of  danger,  as  the  customs 
on  wool   and   leather,   tonnage   and   poundage.     With 
r^rd  to  the  legality  of  the  modern  impositions,  far  in 
excess  of  the  ancient  use,  Mr.  St.  John  said  he  did  not 
intend  to  speak  :  *  for  in  case  his  Majesty  may  impose 
upon  merchandise  what  himself  pleaseth,  there  will  be 
less  cause  to  tax  the  inland  counties  ;  and  in  case  he 
cannot  do  it,  it  will  be  strongly  presumed  that  he  can 
much  less  tax  them.* 

(11.)  When  these  ordinary  revenues  proved  insufficient, 
the  constitution  had  provided  other  sufficient  and  lawful 
means — ^viz.,  aids  and  subsidies  granted  in  Parliament. 
To  these  the  kings  of  England  had  at  all  times  habitually 
had  recourse.  *  For  as,'  said  St.  John,  *  without  the  assist- 
ance of  his  judges,  his  Majesty  applies  not  his  laws,  so 
neither  without  the  assistance  of  his  great  council  in 
Parliament  can  he  impose.'  The  fact  that  our  kings  also 
obtained  supplies  of  money  by  loans  on  promise  of  re- 
payment, or  by  benevolences  which  were  in  the  nature  of 
^ms  from  their  subjects,  afforded  additional  proof  that 


eluding  with  the  recently  granted  P< 
which,  in  most  emphatic  language,  it 
no  tax  should  be  levied  on  the  subject 
sent  of  Parliament. 

(IV.)  As  to  the  precedents  alleged  < 
it  was  answered  that  most  or  all  of  th 
towns  and  havens ;  and  that  it  appeal 
counties  had  not  so  much  as  lie  / 
charged  for  ships.  But  even  if  pr< 
adduced,  they  could  not  be  upheld 
many  statutes-  The  question  was  a 
done  <U  f<^tt*,  for  many  thii^  had 
were  never  allowed,  but  what  had  bee 
be  done,  de  jure.     JudUandum  at  £j 

(V.)  Lastly,' admitting  that  in  a  < 
necessity,  as  of  actual  invasion,  or  i 
spect,  not  only  the  sovereign,  but  eaci 
his  neighbour,  might  do  many  thing 
at  other  seasons,  yet  in  the  present 
overwhelming  danger  ;  the  nation  wa 
the  world  ;  and  it  would  be  absurd  to  \ 
of  a  few  Turkish  corsairs  among  thos< 
which  a  Parliament  would  provide  toe 

The  twelve  judges  took  some  tim 
and  delivered   their  judgments  durii 
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boldly  denied  the  right  claimed  by  the  Crown,  without 
the  smallest  qualification.     The  elaborate  and  learned 
judgment  of  Sir  George  Crooke  was  grounded  upon  the 
following  reasons :  Jst.  That  the  command  by  the  king's 
writ  to  have  ships  at  the  charge  of  the  inhabitants  of  the 
county  was  illegal  and  contrary  to  the  common  law,  not 
being  by  authority  of  Parliament     2ndly.  That  if  at  the 
common  law  it  had  been  lawful,  yet  this  writ  was  illegal, 
being  expressly  contrary  to  divers  statutes  prohibiting  a 
general  charge  to  be  laid  upon  the  Commons  without 
consent  in  Parliament.     3rdly.  That  it  was  not  to  be 
maintained  by  any  prerogative,  nor  allegation  of  neces- 
sity or  danger.     4thly.  Admitting  it  were  legal  to  lay 
such  a  charge  upon  maritime  ports,  yet  to  charge  any 
inland  county,  as  the  county  of  Bucks,  for  making  ships, 
and  furnishing  them  with  mariners,  &c.,  was  illegal,  and 
not  warranted  by  any  precedent.     On  the  other  handi 
several  of  the  judges  who  pronounced  for  the  Crown, 
finding  it  almost  impossible  to  elude  the  force  of  the 
numerous  prohibitory  statutes,  rested  their  decision  upon 
the  intrinsic   absolute   authority  of  the  king,  and  the 
inability  of  Parliament  to  limit  the  high  prerogative  of 
4e  Crown.    Mr.  Justice  Crawley  said  :  '  This  imposition 
without   Parliament  appertains  to  the   king   originally, 
and  to  the   successor  ipso  facto,  if  he  be  a  sovereign  in 
J^t  of  his  sovereignty  from  the  Crown.     You  cannot 
We  a  king  without  these  royal  rights.*     *  Where  Mr. 
Holbome,*  said  Mr.  Justice  Berkley,  '  supposed  a  funda- 
nicntal  policy  in  the  creation  of  the  frame  of  this  king- 
A)m,  that,  in  case  the  monarch  of  England  should  be 
niclined  to  exact  from  his  subjects  at  his  pleasure,  he 
should  be   restrained,  for  that  he  could  have  nothing 
from  them  but  upon  a  common  consent  in  Parliament, 
^€  is  utterly  mistaken  herein.     The  law  knows  no  such 
King-yoking  policy.     The  law  is  itself  an  old  and  trusty 
^rvant  of  the  king's,  it  is  his  instrument  or  means  which 
*^c  useth  to  govern  his  people  by :  I  never  read  nor 


king  may  dispense  with  any  law  in  cai 
Sir  John  Finch,  Chief  Justice  of  the  Coir 
had  himself  advised  the  extension  of  tl 
money  to  inland  counties,  followed  in  tJ 
'  No  Act  of  Parliament,'  he  said,  '  can  b 
regality,  as  that  no  lands  should  hold  < 
him  of  the  allegiance  of  his  subjects ;  or 
his  part,  as  trust  and  power  to  defend  hi: 
fore  Acts  of  Parliament  to  take  away  hi; 
the  defence  of  his  kingdom  are  void  ; 
Acts  of  Parliament  to  bind  the  king  n 
the  subjects,  their  persons,  and  goo 
their  money  too ;  for  no  Acts  of  Farliai 
difference.' ' 

Charles  had  little  cause  for  rejoicing  al 
sion  in  his  favour.  Its  only  effect  was  to  i 
the  most  popular  man  in  England,  and  to 
widely  extend  the  public  indignation.  '  I) 
known,' says  Lord  Clarendon,  'that  pressu 
was  borne  with  much  more  cheerfulness  I 
ment  for  the  king  than  ever  it  was  aSU 
pleasing  themselves  with  doing  somewha 
service,  as  a  testimony  of  their  affection,  n 
not  bound  to  do,  many  really  believing  tbi 
therefore  thinking  the  burthen  reasonab 
serving  that  the  advantage  to  the  king 
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resort  to  the  law  for  relief,  and  find  it.     But  when  they 
heard  this  demanded  in  a  court  of  law,  as  a  right,  and 
found  it,  by  sworn  judges  of  the  law,  adjudged  so,  upon 
such  grounds  and  reasons  as  every  stander-by  was  able 
to  swear  was  not  law,  and  so  had  lost  the  pleasure  and 
delight  of  being  kind  and  dutiful  to  the  king,  and  instead 
of  giving  were  required  to  pay,  and  by  a  logic  that  left 
no  man  anything  which  he  might  call  his  own  ;  they  no 
more  looked  upon  it  as  the  case  of  one  man,  but  the  case 
of  the  kingdom,  nor  as  an  imposition  laid  upon  them  by 
the  king,  but  by  the  judges,  which  they  thought  them- 
selves bound  in  conscience  to  the  public  justice  not  to 
submit  to.     It  was  an  observation  long  ago  by  Thucy- 
dides,  "  that  men  are  more  passionate  for  much  injustice 
than  for  violence,  because,"  says  he,  "  the  one  coming  as 
from  an  equal  seems  rapine,  when  the  other,  proceeding 
\      from  one  stronger,  is  but  the  effect  of  necessity."     So, 
when  ship-money  was  transacted  at  the  Council  Board, 
they  looked  upon  it  as  a  work  of  that  power  they  were 
all  obliged  to  trust,  and  an  effect  of  that  foresight  they 
were  naturally  to  rely  upon.     Imminent  necessity  and 
public  safety  were  convincing  persuasions  ;  and  it  might 
not  seem  of  apparent  ill-consequence  to  them,  that  upon 
an  emergent  occasion  the  royal  power  should  fill  up  an 
hiatus,  or  supply  an  impotency  in  the  law.     But  when 
they  saw  in  a  court  of  law  (that  law  that  gave  them  title 
to,  and  possession  of,  all  that  they  had)  reason  of  state 
urged  as  elements  of  law,  judges   as   sharp-sighted   as 
secretaries  of  state,  and  in  the  mysteries  of  state  ;  judg- 
ment of  law  grounded  upon   matter  of  fact,  of  which 
there  was  neither  inquiry  nor  proof,  and  no  reason  given 
for  the  payment  of  the  thirty  shillings  in  question,  but 
what  included  the  estates  of  all  the  standers-by ;  they 
had  no  reason  to  hope  that  doctrine,  or  the  promoters  of 
't,  would  be  contained  within  any  bounds,  and  it  was  no 
bonder  that  they,  who  had  so  little  reason  to  be  pleased 
^ith  their  own  condition,  were  no  less  solicitous  for,  or 


■\ 
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apprehensive  of,  the  inconveniences  that  might  attend 
any  alteration. 

'And  here  the  damage  and  mischief  cannot  be  ex- 
pressed that  the   Crown  and    State    sustained,  by  the 
deserved  reproach  and  infamy  that  attended  the  judges, 
by  being  made  use  of  in  this  and   like  acts  of  power; 
there   being    no    possibility    to    preserve    the  dignity, 
reverence,  and  estimation  of  the  laws  themselves,  but  by 
the  integrity  and  innocency  of  the  judges.      And  no 
question,  as  the  exorbitancy  of  the  House  of  Commons, 
in  the  next  Parliament,  proceeded  principally  from  their 
contempt  of  the   laws,  and    that    contempt   from   the 
scandal  of  that  judgment:   so  the  concurrence  of  the 
House  of  Peers  in  that  fury,  can  be  imputed  tonoonc 
thing  more  than  to  the  irreverence  and  scorn  the  jui^ 
were  justly  in,  who  had  been  always  before  looked  upon 
there  as  the  oracles  of  the  law,  and  the  best  guides  to   j 
assist  that  House  in  their  opinions  and  actions.    Andtbe  J 
Lords  now  thought  themselves  excused    for  swcrvinj    \ 
from  the  rules  and  customs  of  their  predecessors  (nho, 
in  altering  and  making  of  laws,  in  judging  of  thingswd 
persons,  had  always  observed  the  advice  ami  judgmfflt 
of  those  sages)  in  not  asking  questions  of  those  whoo 
they  knew  nobody  would  believe;    thinking  it  a  ju*' 
reproach  upon  them  (who,  out  of  tlieir  councilsliip.luJ 
submitted  the  difficulties  and  mysteries  of  the  law  lot* 
measured  by  the  standard  of  what  they  called  gcntw 
reason,  and  explained  by  the  wisdom  of  slate)  that  til? 
themselves  should  make  use  of  the  licence,  which  tw 
others  had  taught  them,  and  determined  that  lobeti* 
which  they  thought  to  be  reasonable,  or  found  to  be  o* 
venient.     If  these  men  had  preserved  the  simplrti^* 
their  ancestors,  in  severely  and  strictly  defending  "* 
laws,  other  men  had  observed  the  modesty  of  thori * 
humbly  and  dutifully  obeying  them.'* 

'  Hi«L  RctjelL  i.  69. 
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It  was  not  long  after  the  condemnation  of  Hampden  ^tt^^^^"**^ 
that  Charles  entered  upon  his  rash  and  illegal  attempt  to 
change  the  ecclesiastical  constitution  of  Scotland,  and  to 
force  upon  the  people  of  that  kingdom  a  liturgy  which 
the  great  body  of  them  regarded  with  fanatic  abhorrence. 
The  Scots  took  up  arms  in  defence' of  their  religious 
freedom.     By  the  ignominious  pacification  of  Berwick 
(i8th  June,  1639),  the  contest  was  only  adjourned,  and 
both  sides  almost   immediately   began  to   prepare  for 
a  renewal  of  the  war.    In  this  emergency,  the  real  impo-  Distress  of  the 
tence  of  the  king's   arbitrary  system   of   government  S^^^"^™ 
became  apparent.    The  illegal  methods  of  supply  so  long 
practised   proved   utterly   inadequate    for  the   support 
of  an  army,  and  the  king,  after  eleven  years  of  despotic 
rule,  most  reluctantly  yielded  to  the  advice  of  his  council 
and  issued  WTits  for  a  Parliament  which  met  on  the  13th 
April,  1640. 

It  is  remarkable  that  the  House  of  Commons  which  Fourth  {tfu 
met  after  so  long  a  period  of  arbitrary  misgovernment,  '^^^//le^." 
was  admitted  on  all  sides  to  be  one  of  the  most  moderate  April  13— 
and  loyal  assemblies  which  had  been  known  for  many  n^  moderation 
years.     'The  House  generally,'  says  Clarendon,  'was  and  loyalty. 
exceedingly  disposed  to  please  the  king  and  to  do  him 
service.     It  could  never  be  hoped,'  he  remarks  elsewhere, 
'that  more  sober  or  dispassionate  men  could  ever  meet  • 
together  in  that  place,  or  fewer  who  brought  ill  purposes 
with  them.'*      Charles  pressed  for  an  ample  and  imme-  claries 
diate  supply,  and  pledged  his  word  that  if  the  Commons  demands  an 
•  '  would  gratify  him  with  the  despatch  of  this  matter,  he  suppV*  ^ 
Would  give  them  time  enough  afterwards  to  represent 
any  grievances  to  him.     But  the  Commons,  led  by  Pym  The  Commons 
and  Hampden,  and  mindful  how  shamefully  the  royal  insist  on  redress 

of  grievances. 

Word  had  been  already  violated,  showed  a  thorough 
determination  to  have  their  accumulated  grievances 
redressed  before  voting  supplies.  They  declared  that  the 


'  Clarendon,  Hist.  i.  139. 


conduct  of  the  Speaker  on  the  last  day  of  the 
Parliament,  in  refusing,  at  the  alleged  comman< 
king,  to  put  the  question  ;  and  the  prosccuti 
-imprisonment  of  Eliot,  Mollis,  and  Valentine,  fi 
behaviour  in  Parliament,  were  breaches  of  privily 
proceedings  against  tiampdcn  in  the  case  of  ship 
were  inquired  into  by  a  committee  and  reported  m 
grievance:  and  the  various  other  illegal  procc 
during  the  long  discontinuance  of  Parllainen 
discussed  in  detail.  '  Let  us  not  stand  too  nicci 
Speeihor  circumstances,'  said  Edmund  Waller;  'let  us  d 

Waller.  may  be  done  with  reason  and  honesty  on  our 

comply  with  the  kings  desires.  But  let  us  first  gi 
force  to  the  old  laws  for  maintaining  our  rigli 
privil^es,  and  endeavour  to  restore  this  nation 
fundamental  and  vital  liberties, — the  property 
goods,  and  the  freedom  of  our  persons.  The  k 
this  nation  have  always  governed  by  Parliamenl 
now  divines  would  persuade  us  that  a  monarcl 
be  absolute,  and  that  he  may  do  all  things  a/i  i 
Since  they  are  so  ready  to  let  loose  the  conscience 
king,  to  enterprise  the  change  of  a  long-estal 
government,  we  are  the  more  carefully  to  provide 
protection  against  this  pulpit  law — by  declaring  ; 
enforcing  the  municipal  laws  of  the  kingdom.'' 
Commiiiee  to  With   this   object,   a    committee   was   appoint 

i^iiis  on  griev-    coufcr  with  the  peers  on  a  long  list  of  grievances  d 
^'"^■^^  by  the  advice  of  Fyni,  into  the  three  heads  of  innoi 

in  religion,  invasions  of  private  property,  and  br 
A  ■]iiosiion  of  Qf  tht;  privileges  of  Parliament.  Impatient  at  the 
Charles  had  recourse  to  the  interposition  of  the 
They  voted  that  in  their  opinion  '  the  supply  shoul 
precedency,  and  be  resolved  upon  before  any 
matter  whatsoever,'  and  in  a  conference  commun 
this  resolution  to  the  Commons.   The  latter  at  once 


'  Pail,  aiid  CoLisL  Hist.  v. 
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this  a  high  breach  of  their  privileges,  which  the  Lords 

answered  by  a  disclaimer  of  any  intention  to  interfere 

with  the  undoubted  right  of  the  Commons,  admitting  Excliwire  right 

that  *  the  bill  of  subsidies  ought  to  have  its  inception  in 

your  House  ;  and  that  when  it  comes  up  to  their  lord-  bills. 

ships,  and  is  by  them  agreed  to,  it  must  be  returned 

back  to  you,  and  be,  by  your  Speaker,  presented.*  ^ 


of  Commons  to 
initiate  money- 


*  Besides  the  exclusive  right  of  initialing  money-hills,  the  Commons  aljw 
noinlaineti  that  such  bills  could  not  be  amendeil  by  the  Lords.     In   1671, 
they  ioiccessfully  disputed  the  right  of  the  Ix>rds  to  reduce  tha  amount  of  an 
imposiiion ;  and  since  that  year  the  Lonls  have  tacitly  acquiesced  in  the 
conttntion  of  tlie  Commons.      Whenever  amendments  have  been    made 
which  the  Commons  were  desirous  of  adopting,  they  have  invariably  saveil 
their  privilege  by  throwing  out  the  amended  bill  and  sending  up  a  fresh  bill 
embodying  the   Lords'  amendments,     liut  while    abstaining    from  direct 
interference  with  grants  of  supply,  the  Ix)rds  occasionally,  >%ithout<»liji.ction 
{run  the  Lower  House,  rejected  or  postj)oned  other  bills  incidentally  affect- 
jog  supply  and  taxation,  such  as  bills  for  the  regulation  Kti  trade  and  for 
imposing  or  repealing  protective  duties.     When,  however,   in  1790,   they 
unended  a  bill  for  regulating  Warwick  Gaol,  by  shifting  the  propo>etl  rale 
ftom  the  owners  to  the  occupiers  of  land,   the  Commons  vindicated  their 
privilege  by  throwing  out  the  bill.     The  right  of  the  Lords  to  reject  a 
oooDey-biil,  *to  pass  all  or  reject  all,  without  diminution  or  alteration,'  was 
explicitly  admitted  by  the  Ix>wer  House  in   1671   and   1689;    but  as  the 
•xerdsc  of  this  right  involved  the  withholding  supplies  from  the  Crown,  the 
Umls  were  loth  to  avail  themselves  of  it,  and,  unable  to  exercise  any  control, 
ceased  for  the  most  part  even  to  discuss  financial  measures.     When,  in  1763, 
Ihey  opposed  the  third  reading  of  the  Wines  and  Cider  Hulies  IJill,  it  was 
observed  that  this  was  the  first  occasion  on  which  they  had  been  known  to 
^viile  uptjD  a  money-bill.     At  length,  in  i860,  the  Lords  exercised  their 
J«gal  right  of  rejection  *  in  a  novel  and  startling  form,'  by  rejecting  a  bill  for 
Ihe  repeal  of  the  paper  duty,   after  bills  for  the  increase  of  tlie  property 
^  and  stamp  duties,  intended  to  supply  the  deficiency  which  wuuld  Ix: 
cittveil  by  such  reijeal,  had  already  receivetl  the  royal  as.sent.     The  legal 
right  of  the  l^)rds  to  reject  any  bill  whatever  was  indisputable;  and  this 
particular  bill  had  encountered  stormy  opposition  in  the  Lower  House, 
^hcrcit  was  only  carried  by  a  majority  of  nine.     *  Vet  it  was  contended,' 
ohsencs  Sir  Erskine  May,  *  with  great  force,   that  to  undertake  the  oftice 
Prevising  the  balances  of  supplies  and  ways  and  means — which  had  never 
^n  assumed  by  the  Lords  during  two  hundred  years— was  a  breach  of 
^stitutional  usage,  and  a  violation  of  the  first  principles  upon  which  the 
privileges  of  the  liouse  are  founded.     If  the  letter  of  the  law  was  with 
^e  Lords,  its  spirit  was  clearly  with  the  Commons.'    After  the  lapse  of  six 
^'*cks,  during  which  a  committee  qf  the  Commons  had  searched  for  pre- 
J^ents  and  reported  to  the  House,  Lord  I'almer^ton,   on  the  part  of  the 
^▼emment,  addressed  the  House,  deprecating  a  collision  with  the  Lords, 
J^d  expressing  his  opinion  that,  in  rejecting  the  TaiH-T  Huties   Bill,   they 
"^bcen  actuated  by  motives  of  puV^lic  policy  merely,  without  any  intention 
7  entering  upon  a  deliberate  course  of  interference  with  the  peculiar  func- 
hons  of  the  Commons ;  a<lding,  however,  that  should  that  apjK-ar  to  Ixi  their 
.^lention,   the  latter  Mould   know  how  to  vindicate    their    privileges,    if 
^^ivaded,  and  would  be  supported  by  the  people.     I^lc  concluded  by  pro- 
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chaiies  offers  lo  In  the  meantime  the  king  sent  a  message  to  tht 
roi!I^e"Vri'Li»e  Commons,  offering,  if  they  would  grant  him  tn-chrt 
Bubaidies.  subsidies  (about  ;^8so,ooo),  payable  in  three  years,  t( 

give  up  the  prerogative  of  ship-money.     But  the  Coia 
mons  were  by  no  means  inclined  to  purchase  thatwhict 
they  justly   claimed   as   their   right      Many   observed 
chue  immuniix   '  that  they  Were  to  purchase  a  release  of  an  imposiUoi 
fanwi^t" '"*^'     ^^"^^  unjustly  laid  upon  the  kingdom,  and  by  purtJunog- 
it,  they  should  upon  the  matter  confess  it  had  been  just ; 
which  no  man  in  his  heart  acknowledged ;' and  there- 
fore wished  '  that  the  judgment  might  be  first  examined, 
and  being  once  declared  void,  what  they  should  present 
the  king  with  would  appear  a  gift  and  not  a  recompense.'' 
The  message  was,  however,  taken  into  favourable  con- 
,  sideration,  and   the   Commons  were  on   the  point  uf 

deciding  that  a  supply  should  be  granted  to  the  king, 
leaving  the  amount  and  the. manner  for  subsequent  con- 
Imjiniileni  sideration,  when  Sir    Henry  Vane,  the   secretaiy,  toH  j 

s^a"J  W.  ^'^^^  ''*^'  '*"  *^*^  supply  were  not  voted  in  Iheamou*  | 
and  manner  proposed   in  the  king's  mes-^age,  it  ntwld 
not  be  accepted.     This  caused  an  adjournment  of  the 
Pntliament  (lis-    debate,  and  the  next   day  the  king   angrily  dissdwi 
ihl^4^ks'        Parliament,  which  had  sat   only  three  weeks.*    ■'nicre   , 
session.  could  not  a  greater  damp.'  says  Clarendon,  '  have  scittd    | 

upon  the  spirits  of  the  whole  nation  than  this  dissolobo* 


posing  tbree  resolution*,  which  were  parsed  by  the  Htm.-*:  (r*  'TW  ■* 
right  of  gianling  aids  and  supplies  tn  Ihe  Crown  is  in  the  Canunuiu  >''■'•, 
(i)  I'hut,  iilthou};h  the  Lords  had  someliniEs  exercised  Ibe  pmB  ' 
rejecting  billt  relaling  to  taxation,  y«  the  exercise  of  Ihal  poirei  •»  'j^ 
regard^  by  this  House  H-ilh  peculiar  jealousy,  u  ;UrecIiiig  tbe  riehl  oTP* 
Commons  to  grant  supplies  and  to  ptnvide  the  ways  and  mauitia'j 
service  of  the  year  ; '  and  (3)  Thai  to  secun:  to  the  Camnuns  (bar  •((I"' 
conlml  over  laxalion,  '  this  House  tuu  in  ilis  own  hands  the  pow  ■*  * 
iinpo!<e  and  remit  taxes,  and  to  frsmr  bills  or  lUpply.  Ihil  the  n$H  <''' 

invialale."  In  the  following  session  the  Commons  eflctnujl*  jii'i**'* 
second  inlerTcrence  of  the  Lords,  by  including  Ihe  repnl  irf  tin  p>po*5 
in  B  genera!  tinancinl  mcasarc  granting  Ihe  propeity  Ox,  the  tcsiM  ^0 
duties,  and  other  ways  and  means  for  the  wmoe  of  the  yMc.  atiA  ■ 
Lords  were  coiiilinined  tn  accept.— May,  Cmm.  Htrt.  ik  KH-IU- 

'  Clarenilon,  Hist.  i.  136. 

«  Id.  138. 
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caused  ;  and  men  had  much  of  the  misery  in  view  which  Effect  of  the 

shortly  after   fell   out.     Nor   could    any  man  imagine 

what  offence  the  Commons  had  given,  which  put  the  king 

upon  that  resolution.     But  it  was  observed  that  in  the 

countenances  of  those  who  had  most  opposed  all  that 

was  desired   by  his   Majesty,   there  was  a  marvellous 

serenity  ;  nor  could  they  conceal  the  joy  of  their  hearts : 

for  they  knew  enough  of  what  was  to  come,  to  conclude 

that  the  king  would  be  shortly  compelled  to  call  another 

Parliament,  and   they  were  as  sure  that  so  many   so 

unbiassed  men  would  never  be  elected  again/  ^ 

Charles   now   returned   to   his   old   despotic  courses.  The  king 
Several  members  of  the  late  House  of  Commons  were  dcspoticcoursci. 
committed  to  prison.   Forced  loans  were  exacted  ;  fresh 
monopolies   were   created.      Ship-money   was  enforced 
with  even  greater   rigour  than   before,  and   the   Lord 
Mayor  and  Sheriffs  of  London  were  prosecuted  in  the 
Star  Chamber  for  neglecting  to  levy  it.     A  new  imposi- 
tion was  laid  upon  the  counties,  under  the  name  of  'coat 
and  conduct  money,'  for   clothing   and   defraying  the 
travelling  expenses  of  the  recruits  whom  the  king  had 
pressed  into  his  service  against  the  Scots.      In  order  to 
obtain  a  grant  of  six  subsidies  from  the  clergy,  Convoca-  Convocation, 
tion  was  unconstitutionally  continued  after  the  dissolu- 
tion of  Parliament,  under  a  fresh  commission  authorizing 
its  sittings  *  during  pleasure,*  and  empowering  it  to  alter 
and  amend   the  laws   of  the  Church.     It  accordingly 
iiamed  and  promulgated  a  set  of  canons  which  greatly  Promulgates  a 
irritated  both  the  political  and  religious  feelings  of  a  ^ons!  ^ 
peat  part  of  the  nation.     In  addition  to  inculcating  the 
divine  right  of  kings,  and  denouncing  the  damnable  sin 
of  resistance  to  authority,  a  new  oath  '  for  the  preventing  A  new  oath  for 
of  all  innovations   in   doctrine   and   government'  was  E"s1n^''^''" 
appointed  to  be  taken  by  all  clergymen,  and  all  graduates  religion, 
inthe  Universities,  while  Separatists  of  all  denominations 

~~  --  , 

* 

*  Clarendon,  Hist.  i.  139. 
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nature  of  apostates,  was  become  the  greatest  enemy 
the  liberties  of  his  country,  and  the  greatest  promot 
of  tyranny  that  any  age  had  produced.'     It  was  resolve 
with  'an  universal  approbation  and  consent  from  X\i 
whole  House,'  to  impeach  Strafford  of  high  treason.    Pyn 
immediately  carried  up  the  message  to  the  bar  of  th< 
Lords,  who,  with  very  little  debate,  committed  the  eari 
to  the  custody  of  the  usher  of  the   black  rod,  there  io 
remain  until  the  Commons  should  bring  in  a  particular 
charge  against  him.^     The  impeachment  of  Strafford  was 
followed  up  by  that  of  Archbishop  Laud  ;  of  the  Lord- 
keeper  Finch  ;  of  Windebank,  secretary  of  State  ;  of  six 
of  the  judges  for  their  conduct  in  relation  to  ship-money; 
and  of  some  other  laymen  and  ecclesiastics.*    The  con- 
.  demnation  of  Prynne,  Burton,  Bastwick,  Leighton,  and 
Lilburne,  those   victims   of  the   tyranny  of  the  Star- 
Chamber,  was    declared    illegal,    and    their   libcratiofl 
ordered     The  return  journey  of  the  three  former  from 
their  island  prisons  in  Jersey,  Guernsey  and  Scilly,  formed 
a  triumphal  procession,  'great  herds  of  people  meeting 
them  at  their  entrance  into  all  towns,  and  waiting  upon 
them  out  with  wonderful  acclamations  of  joy.*    Near 
London  they  were  met  by  *  above  ten  thousand  persons^ 
with  boughs  and  flowers  in  their   hands,  the  common 
people  strewing  flowers  and  herbs  in  the  ways  as  they 
passed,  making  great  noise  and  expressions  of  joy  fof 
their  deliverance  and  return  ;  and  in  those  acclamation! 
mingling   loud   and  virulent  exclamations  against  tlie 
bishops  "who   had   so  cruelly  prosecuted   such  godly 
men."  '  ^ 

In  the  meantime,  the  presence  of  the  Scotch  army* 
the  northern  counties  rendered  the  king  powerless  to 

J  Clarendon,  i.  174. 

"  On  Strafford's  and  Laud's  Impeachments,  see  supra,  p.  496.   f'jj 
and  Windebank  saved  themselves  by  flight  beyond  sea  ;  some  oT  the ^Jj    ! 
persons  were  never  brouglit  to  trial,  and  the  remainder  were  s<Bt«»«"    i 
to  payment  of  heavy  fines. 

'  Clarendon,  Hist  i.  202  (bk.  iii.). 
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resist  the  will  of  his  Parliament.  Instead  of  aiding  him 
•  *  to  chase  out  the  rebels/  as  he  had  asked  them  to  do  in 
his  opening  speech,  the  Commons  fraternized  with  their 
'brethren  of  Scotland/  and  in  addition  to  a  grant  of 
jf2S,ooo  a  month  so  long  as  their  stay  in  England  should 
be  necessary,  voted  them  the  sum  of  ;£"300,ooo  as  an 
indemnity  and  recompence  for  their  brotherly  assistance.^ 

Master  of  the  situation,  the  Parliament  used  its  Salutary  acts  of 
power  with  energy,  tact,  and  moderation.  During  the  ii^^"5  ^"' 
first  session  of  ten  months  a  number  of  salutary  acts 
'Were  passed,  which,  while  sweeping  away  most  of  the 
accumulated  abuses  of  recent  times,  left  the  ancient 
constitution  intact,  and  the  just  prerogatives  of  the  king 
undiminished. 

(l.)  The  first  of  these  statutes  regulated  the  intermis-  The  Triennial 
sion  and  duration  of  Parliament.     By  the  '  Act  for  the 
pieventing  of   inconveniences  happening    by   the  long 
intermission   of  Parliaments,'  it  was   provided   that  if 
in  every  third  year  Parliament  was  not  duly  summoned 
and  assembled   before  the   3rd   day  of  September,   it 
should,  nevertheless,  assemble  on  the  second   Monday 
in   the    ensuing    November.      For   this    purpose,    the 
ILord  Chancellor,  or  Keeper  of  the  Great  Seal,  should 
be  sworn  to  issue  the  writs  for  a   new  Parliament  in 
due  time,  under  pain  of  disability  to  hold  his  office,  and 
iiirther  punishment ;  in  case  of  his  default,  the  peers  were 
enabled  and  directed  to  meet  at  Westminster,  and  any 
twelve  or  more  of  them  to  issue  the  writs ;  failing  the 
peers,  the  sheriffs,  mayors,  and  bailiffs  should  cause  elec- 
tions to  be  made  ;  and  lastly,  in  their  default,  the  electors 
themselves  were  to  meet  and  proceed  to  choose  their 
representatives,  in  the  same  manner  as  if  writs  had  been 
tegularly  issued  from  the  Crown.     No  future  Parliament 
^wis  to  be  dissolved,  prorogued,  or  adjourned  within  fifty 
days  after  the  time  appointed  for  its  meeting,  except 

*  Pari,  and  Const.  Hist.  ix.  93. 
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with  its  own  consent :  but  it  should  be  ipso  facto  di 
solved  at  the  expiration  of  three  years  from  the  first  da 
of  its  session,  unless  actually  sitting  at  the  time,  in  whic 
case  the  dissolution  should  be  postponed  till  its  firs 
subsequent  adjournment  or  prorogation.^ 

In  the  reigns  of  Edward  II.  and  Edward  III.  it  had 
been  provided  by  statute  that  Parliament   should  be 
holden  at  least  once  in  every  year,*  but  as  no  provision 
was  then  made  in  case  of  the  failure  of  the  king  to  issue 
the  necessary  writs,  the  law  had  been  dispensed  with  at 
pleasure.     The  known  resolution  of  Charles  to  govern 
without  a  Parliament  made  it  absolutely  necessary  that 
this  defect  in  the  machinery  of  the  constitution  should 
be  remedied.     Carefully  adhering  to  the  old  lines,  the 
Triennial  Act  left  untouched  the  king's  prerogative  of 
calling  Parliament,  and  even  extended  the  legal  period 
of  intermission  from  one  year  to  three.     It  was  only  in 
the  event  of  the  king  failing  to  exercise  his  prerogative 
within  the  prescribed  time,  that  another  mode  was  pro- 
vided for  ensuring  the  supremacy  of  the  law.    The  h'mit 
placed  on  the  duration  of  any  one  Parliament,  although 
a  novelty,  was  merely  a  matter  of  detail  which  did  nd 
trench  upon  the   principle   of  the    constitution.    The 
House  of  Commons  not  being  an  estate  in  itself,  but 
merely  the  representative  of  an  estate  of  the  realm,  oust 
be  periodically  renewed,  or  it  would  cease  to  be  a  reaDy 
representative  assembly.     The  precise  limit  of  duratiofl, 
whether  one  year,  or  three,  or  seven,  is  a  matter  to  be 
decided  by  considerations  of  practical  convenience  and 
efficacy. 

An  Act  was  passed  putting  an  end  to  the  long-contestd 
prerogative  of  levying  customs  on  merchandise.  Bytw 
Act,  (which  granted  to  the  king  tonnage  and  poundage 
for  less  than  two  months,)  after  reciting  that  these  duties 


*  i6  Car.  I.  c,  I. 
'  Supra^  p.  244,  246. 
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having   been    granted    by    Parliament,  had   been 

;cted  against  the  laws  of  the  realm,  and  that  the 

lers  and  collectors  had  received  condign  punishment, 

IS  provided  that  in  future  any  officer  presuming  to 

these  customs,  except   during  the  time  specified 

le  Act,  should  incur  the  penalties  of  praemunire,  and 

iisabled  during  life  to  sue  in  any  court     It  was 

lier,  in  general  terms, '  declared  and  enacted  that  it 

id  hath  been,  the  ancient  right  of  the  subjects  of  this 

Bi,  that  no  subsidy,  custom,  impost,  or  other  charge 

tsoever,  ought  or  may  be  laid  or  imposed  upon  any 

chandise  exported  or  imported  by  subjects,  denizens, 

liens,  without  common  consent  in  Parliament/  ^ 

A  '  Act  for  the  declaring  unlawful  and  void  the  late  Ship-money 

:eedings  touching  ship-money,  and  for  the  vacating  **»"»*>«i- 

il  records  and  process  concerning  the  same,'  was 

ted,  declaring  that  charge  illegal,  and  annulling  the 

ment  in  the  Exchequer  Chamber  against  Hampden 

utrary  to  the  laws  and  statutes  of  the  realm,  the 

of  property,  the  liberty  of  the  subject,  and  the 

an  of  Right.*    These  two  acts  closed  the  lengthy 

of  statutes  which  during  the  course  of  centuries 

«n  passed  in  restraint  of  arbitrary  taxation  by  the 

next  care  of  Parliament  was  to  sweep  away  all 

regular  and  arbitrary  tribunals  which  had  been 

icipal    instruments    of   despotic  power.     By  an  Star  Chamber 

r  the  regulating  of  the  Privy  Council,  and  for  *^^^^«^- 

iway  the  court    commonly  called    the    Star- 

•,*  after  reciting  Magna  Charta  and  its  train  of 

br  protecting  the  liberty  and  property  of  the 

le  Court  of  Star-Chamber  was  abolished,  and 


c.  8.     The  grant  was  continaed  by  six  subsequent  Acts 
»  29,  31,  36)  for  short  periods  up  to  Jidy  2,  1642. 
c  14.     Five  of  the  judges  who  had  pronounced  in  farour  of 
^rkley,   Crawley,  Davenport,  Trevor,  and  Weston)  were 
their  judgment. 


tried  and  determined  in  the  ordinary  < 
and  by  the  ordinary  course  of  the  lai 
statute,  although  the  jurisdiction  of  the  1 
well  as  of  the  Star-Chamber,to  try  and  de 
or  criminal  cause,  was  abrogated,  the  Coui 
the  power  of  examining  and  committing 
with  olfences.  But  it  was  enacted  that  ev 
mitted  by  the  Council,  or  any  of  them, 
special  command,  should,  on  applicatioi 
of  the  King's  Bench  or  Common  Plea; 
unto  him,  without  delay  on  any  pretei 
writ  oi  habeas  corpus ;  that  in  the  return 
gaoler  should  certify  the  true  cause  o: 
and  that  the  court  whence  the  writ  had 
within  three  days,  examine,  and  dete 
the  cause  were  just  and  legal  or  notT 
do  what  to  justice  should  appertain,  eil 
ing,  bailing,  or  remanding  the  prisoner.* 
of  this  Act  abolished  the  Court  of 
and  Council  of  the  North,  the  Court  ol 
and  Council  of  the  Welsh  Marches  (« 
its  jurisdiction  over  the  adjacent  coui 
Worcester,  Hereford,  and  Gloucester),  th< 
Duchy  of  Lancaster,  and  the  Court  of  Ei 
County  Palatine  of  Chester — all  irrej 
which,  'under  various  pretexts, had usurpi 
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With   the  Court  of  Star-Chamber  and   the  provin-  HighCommis- 
cial    irregular   tribunals   fell   also  the   Court   of  High  abolished. 
Commission.      By  an    Act    intituled    *A   repeal  of  a 
branch  of   a   Statute,   primo    Elizabethan,    concerning 
Commissioners  for  causes  ecclesiastical/  after  reciting 
that  the  commissioners,  to  the  insufferable  wrong  and 
oppression  of  the  king's  subjects,  had  illegally  assumed 
the  right  to  fine  and  imprison  for  ecclesiastical  offences, 
tiie  clause  of  the  statute  under  which  the  court  had  been 
erected  was  repealed,  and  the  other  ecclesiastical  courts 
^erc  deprived  of  all  power  to  inflict  fine,  imprisonment, 
or  corporal  punishment.^ 

By  other  statutes  the  vexatious  prerogative  of  purvey-  Purveyance 
ancc  was  restrained,  writs  to  compel  the  taking  up  of  ^puisoi^ 
Im^hthood  were  abolished,  and  the  boundaries  of  the  knighthood 
njyal  forests  were  again  reduced  to  their  limits  in  the  extensions' of 
20th  year  of  James  I.^  ^^^  ^/^^  f^^^^^* 

.  '  •'  annulled. 

Among  the  beneficial  Acts  of  the  Long  Parliament  is  impressment 
also  to  be  reckoned  one  which,  while  empowering  the  declared  illegal. 

fai^  to  levy  troops  compulsorily  for  the  suppression  of 
tte  Irish  rebellion,  recites  in  the  preamble  that,  *  by  the 
laws  of  this  realm  none  of  his  Majesty's  subjects  ought 
to  be  impressed  or  compelled  to  go  out  of  his  country  to 
•crve  as  a  soldier  in  the  wars,  except  in  case  of  necessity 
of  the  sudden  coming  in  of  strange  enemies  into  the 
kingdom,  or  except  they  be  otherwise  bound  by  the 
tenure  of  their  lands  or  possessions.*  * 

Omncil  of  the  North  was  instituted  by  Henry  VIII.  at  York,  in  1537, 
1^^  the  suppression  of  the  great  northern  insurrection,  to  administer 
Mstice  and  maintain  order  in  Yorkshire  and  the  four  more  northern 
^oiimties,  independently  of  the  courts  at  Westminster.  Strafford,  as 
**»tadcnt,  greatly  extended  the  jurisdiction  of  this  court,  and  excited  much 
^J^Bini  by  his  tyranny  and  arrogance.  The  courts  of  the  Council  of  the 
«oith  and  of  the  Marches  of  Wales  were  entirely  abolished,  but  the  juris- 
Jjiction  of  those  of  the  Duchy  of  Lancaster  and  of  the  County  Palatine  of 
^wester  was  preserved  as  to  matters  touching  the  king's  private  estate. 
^  16  Car.  1.  c.  II.  The  latter  part  of  the  Act  was  repealed  after  the 
■^^storation. 

'  16  Car.  I.  cc.  19,  20,  16. 
^16  Car.  I.  c.  28.     Since  this  statute,  impressment  for  the  army  has  never  Impresimenty 
"***  exercised  by  virtue  of  the  royal  prerogative  ;  but  under  the  authority 
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Upon  the  foregoing  statutory  measures  of  the  Long 
rarUament  Hallam  makes  two  remarks:  (i)  'Theymade 
scarce  any  material  change  in  our  constitution  such  as  it 
had  been  established  and  recognized  under  the  House  of 
Plantagenet ;  the  monarchy  lost  nolliing  that  it  had 
anciently  possessed  ;  and  the  balance  of  tlie  constitution 
might  seem  ratlier  to  have  been  restored  to  its  ibnner 
equipoise  than  to  have  undei^onc  any  fresh  change.' 
(2)  '  By  these  salutary  restrictions,  and  some  new 
retrenchments  of  pernicious  or  abused   prerogative,  the 


of  ParliamcDt  it  hu  occasionally  been  resorted  to,  more  espedal))' doriaf 
the  American  war.  In  1779,  by  sUtule  19  Geo.  IIL  C  10^  id  lilcWl 
dUorderl)'  persons,  not  roUowiiig  any  lawful  tnde,  or  haTJng  « 


In  Intel  times,   however,  this  odious   \ialatioD   of  i 


rv 


...  ^   .  %  seems  alw^rs  to  bne ilMd     J 

B somewhat diSerenl  fooline  from  military  impnssmeiat     III*  '■!**■     U 

Togulive  inhereut  in  the  Crown,' «aiy«  Sir  Michael  Foster,  '  gnamded  ^M     I 

common  law  and  recognized  by  many  Acts  of  Piirliimcnt.'    (l  Ric  IX-t^it     | 

I  &  3  Phil.  &  Mary,  c  16  :  2  &  3  Anne,  c  6  :  4  &  5  Anne  c.  19;  7**  " 
Will,  III.  t  zi  i  5  &  6  Will.  IV.  c.  24.)  Several  early  •.ta.vaatffM^^  | 
impressment  of  soldiers  (i  £dw.  III.  c.  s  ;  as  '^'»-  "1.  c.  t)Ut^^ 
as  to  the  impressment  of  MJlors  1  a  difTcrcnce  between  the  two  H 
-which  vss  probably  due  in  some  measure  to  the  fact  that  while  tt(  !■■ 
service  was  provided  for  in  oidin&ry  cases  by  (he  mililuy  temue)  i^  lif  ^ 
Jurati  ad  arma  or  national  militia,  no  competent  proriiion  was  wifc  i?  ^ 
for  the  ordinary  sea-service,  except  in  the  case  of  the  Cinqoe-FM)  ■■■* 
few  others,  which  were  altoeetner  tnadetjuatc  foe  the  pablic  JW'* 
During  the  American  War  [he  hardiliips  and  cnieltiei  of  the  SJSIM  «(■•  . 
impressment,  carried  out  by  armed  prets-gangs,  were  a  disKn 
country  ;  and  since  the  cnnduiion  of  peace,  mmisleis  and 
to  the  dangerous  principles  on  which  recruilinc  for  the  n_  .^  _ — 
bcencomJucteil,  liavedeiised  new  expedients— higher  wages,  buff  l*"!"* 
shorter  periods  of  service,  and  a  reserve  voltuileet  ^okk — miiie  '■'■'•''* 
with  llie  liberty  of  the  subjecL  The  right  of  impressment  for  the  n"?* 
not  yet  been  formally  renounced  by  law  ;  but  the  Commi«ion  on  ll""if 
the  Navy,  in  1859,  reported  that  "  the  evidence  of  the  miMJises  •■ 
scarcely  an  exception,  shows  that  the  lystem  of  naval  im,.  ^ 
pracliscd  in  former  ware,  could  not  now  be  suecessfuilt  mfcxcci'  W 
diftcrence  between  imprfssmtnl  and  eoiucriplieti  should  be  tmiK  i»  ^* 
'I'here  is  nothing;,'  says  Sir  Eiskine  May,  'incompatible  aitb  lea 
a  conscription  or  forced  levy  of  men  for  the  defenceof  Uteo-onliy- 
be  submitted  to  in  the  freest  republic,  like  the  payment  of  tuts 
seTvicBs  of  every  subject  may  be  required  in  such  form  ■•  ttu  So* 
mines.  But  impressment  is  the  arbitrary  and  eanridont  <Bi 
individuals  from  among  the  general  body  of  citiicna,     II  ililEin  (>■ 

ion  as  a  particular  confiscation  difiett  from  a  | 

r,  Crown  Law,  154-180;  May,  Cotut.  UiA  ^  S 
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Long  Parliament  formed  our  constitution  such  nearly  as 
it  now  exists/  ^ 

Two  other  statutes  of  the  Long  Parliament,  one  pro-  Acts  against  the 
viding  that  the  Parliament  then  sitting  should  not  be  p^J^^eTtwith. 
prorogued  or  dissolved  without  its  own  consent,  and  the  out  its  own  con- 
other  depriving  the  bishops  of  their  suffrages  among  the  disabling  the 
peers,  are  more  open  to  animadversion.     They  were  both  ^^'^.  ^^ 

y  .  exercise  tem- 

departures  from  the  old  lines  of  the  constitution ;  but  poral  jurisdic- 
the  one,  which  was  of  a  purely  temporary  nature,  was  ^^^^ 
rendered  necessary  by  the  deep  and  well-founded  distrust 
which  the  character  of  Charles  had  inspired  ;  ^  the  other 
was  the  outcome  of  the  abuse  of  their  coercive  jurisdiction 
and  temporal  power,  by  which  the  bishops  had  rendered 
themselves  odious  not  merely  to  the  Puritans,  but  even 
to  many  of  those  who  wished  well  to  the  royal  cause.^ 

After  a  session  of  ten  months  devoted  to  passing  the  Parliament 
series  of  Acts  above-enumerated,  the  two  Houses,  in  *  ^°""*    ' 
September,   1641,  adjourned  for  a  short  recess  of  six 
weeks.     It  was  about  this  time  that  a  final  schism  in  the  Schism  in  the 
constitutional  party  developed  itself     The  concessions  ^rty!^''^'''°*^ 
already  made   by  the   king  were  deemed  by  a  large 
nunority  a  sufficient  surrender  of  the  royal  power.     *  The 


*  Hallam,  Const.  Hist.  ii.  loi,  102. 

'  The  *  Act  to  prevent  inconveniences  which  may  happen  by  the  un- 
^Jndy  adjourning,  proroguing,  or  dissolving  of  this  present  Parliament  * 
(16  Car.  I.  c  7),  was  ostensibly  groimded  on  the  necessity  of  speedily  rais- 
iBg  money  for  the  relief  of  the  army  in  the  northern  parts  of  the  realm,  and 
fi*  impossibility  of  borrowing  on  the  authority  of  resolutions  of  rarliament, 
■Bless  some  security  was  furnished  to  the  creditors,  that  the  assembly  woulci 
lot  be  dissolved  before  sufficient  provision  had  been  made  for  repayment  of 
tile  moneys  to  be  raised.  But  the  chief  motive  was,  undoubtedly,  a  just 
oppitbension  of  the  king's  intention  to  overthrow  the  Parliament,  and  of 
poscmal  danger  to  the  popular  leaders  after  a  dissolution.  It  was  clearly 
pwed  that  the  king  had  given  his  sanction  to  a  plan  to  bring  up  the 
finish  army  from  the  north  in  order  to  overawe  the  Parliament. — llallam, 
Cotet  Hist.  ii.  112. 

*  In  a  very  remarkable  conversation  with  Ilyde,  Sir  Edward  Verney, 
Wijo  was  killed  at  the  battle  of  Edgehill,  declared  his  reluctance  to  fight  for 
^  bishops,  whose  quarrel  he  took  it  to  be,  though  bound  in  gratitude  not 

•Jo  desert  the  king. — Clarendon,  Life^  p.  68.  The  Act  to  disable  persons  in 
^ty  orders  to  exercise  any  temporal  jurisdiction  or  authority  (16  Car.  I. 
^  27),  passed  Feb,  1641-2,  was  repealed  after  the  Restoration  by  13 
Car.  II.  c  2. 
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Old  posiiions      king  was  now,'  says  Mr.  Forster,  '  to  all  appearance  the 
"^"^  weaker  party,  and  the  House  of   Commons    was  the 

stronger ;    and   how  readily  sympathy   is   attracted   to 
those  who  arc  weak,  however  much  in  the  wrong,  and 
how  apt  to  fall  away  from  the  strong,  however  clearly  ti) 
ihUy  defections  the  right,  it  does  not  need  to  say.     The  popular  leaders 
froropopiilar       became  conscious  of  daily  defections  from  the  ranks; 
the   House  of  Lords  unexpectedly  deserted   tlicoi   on 
questions  in  which  they  had  embarked  in  unison ;  the 
army  was  entirely  unsafe;  and  opinions  bt^an  to  be 
busily  put  about  that  enough  had  been  conceded  by  the 
king,  and   that  the  demand    for   more  would   be  un- 
generous. 
Character  of  the       '  Never  had  a  great  cause  been  in  peril  more  extreme 
For  most  thoroughly  was  the  character  of  their  adwrsaiy 
known  to  its  chiefs,  and  that   not  a  single  measure  ol 
redress   had   been   extorted   from    him  which  was  not 
yielded  in  the  secret  hope  of  finding  early  occasioa  to    | 
reclaim  it.    It  was  notorious  that  Charles  the  Firet  cnlff*    \ 
taintd  a  belief  of  the  invalidity  of  the  most  importani  pf 
the  measures  already  passed  bythe  Long  Pariiamenl on     j 
the  ground  that  his  own  assent,  having  been  given  by 
compulsion,  was  ipso  facto  void.     His  Attomey-Giaieral 
had  encouraged  him  in  this  notion  ; '  and  Hyde  himself 
cannot   help   condemning   the   facility  with  which  M 
assented  to  acts  requiring  grave  deliberation,  in  reliance 
on  this  dangerous  opinion  that  the  violence  and  fwte 
used  in  procuring  them  rendered  them  absolutely  in™" 
and  void.'     '  If  ever  warning  for  future  guidancL'  «■"* 
needed  the  time  for  it  was  now  come ;  and  there  «• 
nevertheless  no  way,  consistent  with  safet>',  of  showi"? 
the  people  in  whose   cause   they  were   labouring  w* 
present  perils  and  pitfalls  that  beset  them,  without  tufi- 
ing  frankly  and  boldly  to  the  lessons  of  the  past    ^ViO 
even  so  much  semblance  of  amended  administration  U" 


Chan 
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such  pretensions  of  half-popular  measures  as  the  ingenuity 
of  Hyde  could  furnish  (if  Charles  could  be  brought  to 
concede  only  so  much),  there  was  yet  the  means,  in  the 
absence  of  that  indispensable  warning  against  reposing 
confidence  in  the  sovereign,  of  striking  a  heavy  blow  for 
recovery  of  the  old  prerogative.     Nor  were  nearer  dan- 
gers wanting.     Pym's  life  had  been  aimed  at  repeatedly  ; 
and  more  than  one  attempt  had  been  tried  to  overawe  de-  Threatenings  of 
liberation  by  the  display  of  force.  Something  was  in  peril    ^^^' 
beyond  the  abstract  freedom  of  Parliament  or  debate  ;  Freedom  or 
nor  was  it  more  to  secure  the  permanence  of  provisions  ^^po^»5°*  ? 
already  achieved  for  the  public  liberty,  than  to  guard 
•against  sudden  substitution  of  a  naked  despotism,  that  the 
parliamentary  chiefs  were  now  called  to  assert  and  defend 
their  position,  or  to  abandon  it  for  ever.     They  were  not  The  Parlia- 
men  to  hesitate,  and  they  resolved  upon  an  appeal  to  resolve  to  ap- 
the  people  in  a  more  direct  form  than  had  ever  yet  been  P^  \^  ^* 

^     ^  '  people. 

attempted.'  ^ 

In  the   meantime  Charles  had  gone  to  Edinburgh,  Charles  goes  to 
much  against  the  wish  of  the  Commons,  partly  for  the     ^"*  ^^  ' 
purpose  of  adjusting  the  points   of    difference   which  Object  of  his 
remained  between  him  and  his  Scottish  subjects,  but  i^""*«y- 
mainly,   as   has  since  been  shown,  with  the  object  of 
gathering  '  supposed  proofs  with  which  to  build  a  charge 
of  treason  against  Pym  and  Hampden,  and  such  acces- 
sions from   the  undisbanded  Scotch  army  to  the  con- 
spirators of  the  army  of  the  North  as  to  render  safe  the 
prosecution  of  such  a  charge. '  ^ 

Chiefly  with  the  view  of  saving  Strafford's  life,  the  Negotiations  for 
king  had,  some  months  previously,  made  overtures  for  ^^p^p^uTw  ^^ 
giving  office  to  the  leaders  of  the  popular  party,  and  had  ^^^^^ 
even  made  St.  John,  one  of  the  most  uncompromising 
opponents  of  the  court,  solicitor-general,  besides  appoint- 
ing Lords  Essex,  Holland,  and  Say  to  other  posts.    But 


*  Forster,  *  Grand  Remonstrance/  p.  154. 
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the  ill-timed  death  of  the  Earl  of  Bedford,  a  Puritan, 
who  was  to  have  been  made  Lord  Treasurer,  and  the 
discovery  of  the  first  army-plot,  bad  caused  the  scheme 
to  fall  through.     Warned  before  his  departure  for  Scot- 
land of  the  intention  of  the  leaders  of  the  popular  party 
to   put   forth   the   Grand    Remonstrance,   Chariest  now 
caused   negotiations  to  be  opened  for  a  revival  of  the 
plan  of  giving  them  office,     '  What  had  formerly  for 
its  object  to  save  Strafford's  life,  was  now  designed  to 
save  the  king,  by  giving  him  time  to  ruin  the  vcjy  waA 
he  was  meanwhile  to  invite  to  serve  him.     The  continaiid  1 
hostility  of  Pym  and  Hampden  to  the  Scottish  visit,  and 
their  calm  determination  to  bring  forward   the  Kctnoo* 
strance,  baffled  the  plan," ' 
Alnrm  cansed          The  popular  agitation  and  alarm  were  increased  by 
iii''st*tV"d^'^"''  ^"'°  ^^^"^^  which  occurred  during  the  Icing's  absence  io 
Scotland.  One  of  these,  commonly  called  the  '  Incident," 
had  all  the  appearances  of  a  concerted  design  against 
the  two  great  leaders  of  the  constitutional  party  in  the 
northern  kingdom,  Hamilton  and  Argylc.  and  lai'scJ  i 
natural  fear  that  similar  measures  might  be  in  cOTtera- 
•nd  ihe  rebel-      plation  against  the  English  malcontents.   The  other  va 
lion  in  ireluid.    jj^^  Yr\5)\  rebellion,  with  its  attendant  massacre,  whidi 
raised    a    fierce   outcry   against   all    Papists,  and  wW 
by  many  believed  to  have  been  secretly   instigated  or 
encouraged  by  the  king.' 
RciLiwmbline         On  the2oth  October,  1641, the  Parliament  re-asscmU*^ 
j64i"oct!"2o'     ^^   examination   into   an  alleged   new  army-plot  i"** 
instituted  in  the  Commons,  and  on  the  i8lh  Ncn'Onb** 
Motion  of  Pym    Pym  moved  and  carried  a  resolution,  '  that  in  theexiW" 
araiy-pioi.           nations  now  read  unto  us,  we  did  conceive  that  thcrt  »* 
sufficient  evidence  for  us  to  believe,  that  there  *•*• 
* 

'  Forsicr,  '  Grind  Remonstraacc,' 

'  llitUam.  roiiM,  rn,l.  ii.  IZ4.      ■[ 

«ilh  lilt  orit.'inal  riiinfi,  ihc  king  hat „  ™  ...^ 

Ihrough  his  agt-nl.  Lord  Glamorgan,  (who  wM  cnpowcfed  IB  1"*^ 
■K :.L-. .         ,.,         .    ..      I  nnl  1  intfrtiitf^  **  ** 
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second  design  to  bring  up  the  army  to  overawe  the 
deliberations  of  this  House.*  'This/  observes  Mr. 
Forster,  ^  was  the  most  direct  avowal  yet  made  of  a  con- 
sciousness on  the  part  of  the  Commons,  not  merely 
of  what  had  taken  the  king  to  Scotland,  but  of  whslt 
still  kept  him  there.  The  alarm  and  dismay  it  carried 
with  it  showed  how  unerringly  the  mark  had  been  hit.'  ^ 

On  the  8th  November  the  rough  draft  of  the  Remon-  The  Grand 
strance  or  *  Declaration  of  the  State  of  the  Kingdom  '  i^,^  on  the  table 
was  laid    upon   the   table  of   the   House.      Secretary  ©^  ^«  House. 
Nicholas  at  once  wrote  to  the  king  informing  him  of  the 
fact,  and  ui^ing  his  instant  return  to  London.     In  reply 
titt  king  wrote,  '  You  must  needs  speak  with  such  of  my  Organized 
senrants  that  you  may  best  trust,  in  my  name,  that  by  all  ^u!  °^^^ 
means  possible  this  Declaration  may  be  stopped.'  Under 
the  leadership  of  Hyde,  a  band  of  members  in  the  Lower 
House  was  now  organized  as  what  was  truly  to  be  called 
liis  Majesty's  Opposition.   With  steady  perseverance  and 
tenacity  the  passage  of  the  Remonstrance  was  disputed 
dause  by  clause  during  a  seven  days*  debate.     Only  the  Seven  days' 
most  watchful  and  resolute  determination  on  the  part  of    ^   ^^ 
tbc  popular  leaders  availed  to  maintain  any  part  of  it 
imimpaired ;    and    all  the  forms  of  the  House  were 
exhausted  in  pretences  for  delay.     At  length  the  final  The  final 
I       <lehate  was  fixed  for  the  22nd  November.     The  king, 
eager  at  last  to  reach  London  before  the  final  vote  could 
•  -  fcc  taken,  was  now  hastening  with  all  speed  back  from 
:       Cdinburgh,  and  on  the  eventful  22nd  was  only  distant  two 
days'  journey  from  the  Metropolis.     For  fourteen  hours 
the  debate  was  sustained  with  much  warmth  by  Hyde, 
Falkland,  Dering,  Rudyard,  Bagshaw,  Culpeper,  Pym, 
Orlando   Bridgman,  Waller,    Hampden,   HolHs,  Glyn, 
Coventry,  Geoffrey  Palmer  and  Maynard.     Near  mid- 
'^ht  Secretary  Nicholas  retired  and  wrote  to  the  king 
that  the  Commons  had  been  in  debate  since  twelve  at 


*  Forster,  *  Grand  Remonstrance,'  p.  210. 
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noon  and  were  at  it  still,  it  being  near  twelve  at  mic 
night  '  I  stayed  this  despatch,'  he  continued,  *  in  hop( 
to  have  sent  your  Majesty  the  result  of  that  debate,  bi 
it  is  so  late,  as  I  dare  not  (after  my  sickness)  adventw 
to  watch  any  longer  to  see  the  issue  of  it :  only  I  assid 
your  Majesty  there  are  divers  in  the  Commons'  Hoas 
that  are  resolved  to  stand  very  stiff  for  rejecting  Iha 
Declaration,  and  if  tlity  prevail  nol  then  to  protest agtiimt 
it: 
TheRemoD-  At  length,  about  two  in  the  morning,  the  Rtiiioa"j 

bjiiTotes.  strance  was  carried  by  a  majority  of  eleven  only.  So 
critical  was  the  contest  deemed,  that  Cromwell  declaredl 
to  Lord  Falkland,  as  they  were  leaving  the  House 
together  after  the  division  :  'had  the  Remonstrance  been 
rejected,  I  would  to-morrow  have  sold  ever>'tliiiii;  • 
possess,  and  never  seen  England  more ;  and  I  lcno« 
many  other  honest  men  of  the  same  resolution.'  j 

The  nature  and  design  of  this  memorable  constitif| 
tional  document  are  thus  described  by  Mr.  Forster.'  I 
AVTiatihe  Grand  'It  cmbodics  the  casc  of  the  Parliament  agaiiisIIW 
Remonstrance  ministers  of  the  king.  It  is  the  most  authentic  stale 
Case  of  iJic  Par-  ment  ever  put  forth  of  the  wrongs  endured  byallcla9« 
thTkTnc'^"""''  o*"''"*^  English  people,  during  the  first  fifteen  yearsoftiK 
reign  of  Charles  the  First ;  and,  for  that  reason,  ttc 
M 051  complete  most  complete  justification  upon  record  of  the  Gk*' 
Rebellion.  It  possesses,  for  the  student  of  that  e«A 
the  special  interest  which  arises  from  the  fact,  ^ 
it  demonstrates  more  clearly  than  any  other  paperw"* 
time,  by  its  close  and  powerful  reasoning,  how  inse|*" 
able  religion  and  politics  had  become,  and  how  each  »* 
to  be  stabbed  only  through  the  side  of  the  other, .  ■  -  ■ 
It  describes,  then,  the  condition  of  the  three  kingdW** 
the  time  when  the  Long  Parliament  met,  and  "• 
measures  taken  thereon  to  redre.ss  still  reniow'" 
wrongs,  and  deal  out  justice  on  their  authors.     Eno*" 


justi  Real  ion  of 
Great  RebelH 


A 
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ratine^  the  statutes  passed  at  the  same  time  for  the  toocI  Character  of  its 

-,,.  ,,.  -.-  .  .  contents. 

of  the  subject,  and  his  safety  in  future  years,  it  points  out 

what  yet  waited  to  be  done  to  complete  that  necessary 

work,  and  the  grave  obstructions  that  had  arisen,  in  each 

of  the  three  kingdoms,  to  intercept  its  completion.     It 

warns  the  people  of  dangerous  and  desperate  intrigues  Warnings 

to  recover  ascendancy  for  the  court  faction  ;  hints  not  ^2**"^^  ^^i\^. 

obscurely  at  serious  defections  in  progress,  even  from  the 

popular  phalanx  ;  accuses  the  bishops  of  a  design  to 

Romanize  the  English  Church  ;  denounces  the  effects  of 

ill-counsels    in   Scotland    and  Ireland ;    and  calls  upon 

the  king  to  dismiss  evil  counsellors.     It  is,  in  brief,  an 

appeal   to   the  country ;   consisting,  on  the   one  hand,   Appeal  to  the 

r  ..         ./-        t  •  r       ^  r       i  tt  r     COUntr)'. 

of  a  dignified  assertion  of  the  power  of  the  House  of 
Commons  in  re-establishing  the  public  liberties,  and,  on 
the  other,  of  an  urgent  representation  of  its  powerlessness 
cither  to  protect  the  future  or   save  the  past,  without 
immediate   present  support   against   papists    and  their 
favourers  in  the  House  of  Lords,  and  their  unscrupulous 
partisans  near  the  throne.      There  is  in  it,  nevertheless.  No  disrespect 
not  a  word  of  disrespect  to  the  person  or  the  just  privi-   churdf  °^ 
lq[es  of  royalty  ;  and  nothing  that  the  fair  supporters  of 
a  sound  Church  Establishment  might  not  frankly  have 
approved  and  accepted.     Of  all  the  state  papers  of  the 
period,  it  is  in  these  points  much  the  most  remarkable  ; 
Bor,  without  very  careful  reading  it,  is  it  easy  to  under- 
stand rightly,  or  with  any  exactness,  either  the  issue  chal- 
lenged by  the  king  when  he  unfurled  his  standard,  or  States  what  the 
tte  objects  and  desires  of  the  men  who  led  the  House  "^^  ^^  ^^^^  ^ 
erf  Commons  up  to  the  actual  breaking  out  of  the  war.' 

The  preamble,  consisting  of  twenty  unnumbered  The  preamble, 
clauses,  and  opening  in  the  name  of  *  The  Commons  in 
the  present  Parliament  assembled,'  begins  by  declaring 
that  for  the  past  twelve  months  they  had  been  carrying 
on  a  struggle  of  which  the  object  was  to  restore  and 
establish  the  ancient  honour,  greatness,  and  security,  of 
the  nation  and   the   Crown.     That   the   object  of  the 
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'  And  we  do  here  declare  that  it  is  far  from  our  pUfr 
pose  or  desire  to  let  loose  the  golden  reins  of  disdpl^ 
and  government  in  llie  Church,  leaving  private  pci^on^i 
or  particular  cons.;roi,'aUons  to   take   up  what  form  of 
divine  service  they  please :  for  we  hold  it  requisite  ibi: 
there   should  be,  throughout   the  whole   realm,  a  fldfl- 
formity  to  that  order  which  Uie  laws  enjoin  anwdiny  (e 
the  Word  of  God.     But  we  desire  to  unb^rthen  ihc  con- 
sciences of  men  of  needless  and  superstitious  cercDiMK^ 
to  suppress  innovations,  and  to  take  away  the  i 
ments  of  idolatry.' 

They  then  sugfjen  a  general  synod  of  diving  the 
result  of  whose  coii.ijlt.-itions  should  be  represented  to 
-the  Parliament,  th^re  to  be  allowed  of  and  confirmel 
and  to  receive  the  stamp  of  authority, 

'We  have  been  maliciously  charged,"  thej-  conDnW 
'  with  the  intention  to  destroy  and  discourage  Ieaniifl& 
whereas  it  is  our  chidest  care  and  desire  to  adrantt  ft 
and  to  provide  such  competent  maintenance  for  coiiO" 
cntious  and  prcacliin^  ministers  throughout  tlic  rcaltnas 
will  be  a  great  Liicouragcmcnl  to  scholars,  and  accfti* 
means  whereby  the  want,  meanness,  and  ignoraiW. •" 
whicJi  a  great  part  of  the  clergy  is  now  subject,  wi"  I* 
provuiitod.  And  we  have  intended  likeuise  to  refoflu 
and  purge  the  Fountains  of  Learning,  the  two  Uni***" 
ties,  that  the  streams  flowing  from  thence  may  bed*' 
and  pit  re,  ;ind  an  honour  and  comfort  to  the  whole  lifli 

Finilly,  t)ie  Remonstrance  specifics  the  Rcff 
Weasuri,-  tleuKuiJcd  :  '  the  groundwork  of  which.'rcnwrfs 
Mr.  Forstor, '  was  precisely  that  \thicli  formed  after*** 
the  basis  of  the  settlement  by  which  alone  the  Mooaidf 
was  a,:^aii!  I:vm!y  established  in  England' 

(I.)  'i'u  Ke^p  Papists  in  such  condition,  as  that  "J)')' 
might  nnf  be  al>]c  todo  any  hurt ;  andfor  aviiiiiin^"''* 


•jiiilling  Lonilon  witli  tht 
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Dnnivance  and  favour  as  had  theretofore  been  shown  to 
lem,  his  Majesty  was  moved  to  grant  a  standini;  com- 
lission  to  some  choice  men  named  in  Parliament,  who   Suggested 

.  .      commission. 

ttight  take  watch  of  their  increase,  report  upon  their 
ounsels  and  proceedings,  and  use  all  due  means,  by  exe- 
utaon  of  the  laws,  to  prevent  mischievous  designs,  from 
hat  quarter,  against  the  peace  and  safety  of  the  realm. 
\nd  further,  that  some  sufficient  tests  should  be  applied 
:o  discover  the  false  conformity  of  Papists  to  the 
English  Church,  by  colour  of  which  they  h:id  been  ad- 
mitted into  places  of  highest  authority  and  trust. 

(II.)  That,  for  the  better  preservation  of  the  liberties    (ii.)  Securities 
and  laws,  all  illegal  mevanccs  and  exactions  should  be  ;?*"  ^*P»"istra- 

'  **       c>  tion  of  laws. 

presented  and  punished  at  the  sessions  and  assizes  ;  and 
that  judges  and  justices  should  be  sworn  to  the  due 
execution  of  the  Petition  of  Right  and  other  laws. 

(III.)  A  series  of  precautions  were  su ingested  to  pre-    (iii.)  Protection 
vent  the  employment  of  evil   councillors  ;    and    it  was    ^g^inst  evil 

,  ^      ''  .  councillors. 

plainly  stated  that  supplies  for  support  of  the  king's  own 

estate  could  not  be  given,  nor  such  assistance  provided 

as  the  times  required  for  the  Protestant  party  beyond 

the  sea,  unless  such  councillors,  ambassadors,  and  other 

ministers  only  were  in  future  employed,  as  Parliament 

could  give  its  confidence  to  ;  and  unless  all  councillors  of  Parliament  to 

State  were  sworn,  as  well  to  avoid    receiving,  in  any  be  consulted  in 

it^^^,^   -  J  •  r  r        •  •  .        choice  of  niinis- 

*onn,  reward  or  pension  from  any  foreign  pnnce,  as  to  tc rs •  who  should 
observe  strictly  those  laws  which  concerned  the  subject  ^^  swom  to 

_4i  .      ,  .     ,.,       ,  observe  the 

at  home  m  his  liberty.  laws. 

'  If  these  things,'  the  Remonstrance  concludes,'  be  ob- 
sen^ed,  we  doubt  not  but  God  will  crown  this  Parliament 
^th  such  success,  as  shall  be  the  beginning  and  founda- 
tion of  more  honour  and  happiness  to  his  Majesty,  than 
^er  was  yet  enjoyed  by  any  one  of  his  royal  prede- 
^ssors.'  1 


The  Remonstrance  is  printed  ///  extctiso  in  Ru^hworth's  Collections, 
^^3»  i.  438,  For  a  ju-,t  apprehension  of  its  real  naiurc  and  impoitance 
^'  Forster's  'Grand  Remonstrance,  1641  '  (from  which  the  particulars  in 
"*text  are  mainly  drawn),  should  be  carefully  studied. 
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Immediately  after  the  Remonstrance  had  been  voted, 
Mr.  Peard,  member  for  Barnstaple,  moved  that  it 
should  be  forthwith  printed.  Hyde  opposed  the  de- 
sign as  unlawful  and  mischievous,  and  in  pursuance  of 
the  tactics  already  decided  upon,  said  that  if  the  motion 
were  adopted,  he  should  asU  leave  of  the  Mouse  to  pro- 
test. Other  voices  cried  out  that  they  protested,  and 
Palmer  declared  '  I  protest  for  myself  and  all  the  rest' 
Protests,  though  in  use  with  the  Lords,  were  utterly 
unknown  to  the  Commons,  and  the  presumption  of 
Palmer  not  merely  in  protesting  at  all  witliout  leave  o( 
the  House,  but  also  in  the  name  of 'all  the  rest,"  raised 
such  a  tumult  that  many  members  laid  their  hands  upoo 
their  swords,  and  a  violent  conflict  seemed  immincDt 
'had  not  the  sagacity  and  calmness  of  Mr.  Hampdca' 
says  an  eye-witness,  '  by  a  short  speech  prevented  it' 
On  a  division  it  was  decided  by  a  majority  of  23  that 
although  the  Remonstrance  might  be  published,  it  should 
not  be  printed  until  the  further  order  of  the  House 

The  question  ivliethor  the  minority  should  be  ^I'li-V.ved 
to  protest  against  a  decision  of  the  House  of  Coninioos 
was  far  too  serious  to  admit  of  Palmer's  offence  being 
passed  over  unpunished.     It  was  of  vital  importance  to 
the  authority  and  influence    of  the  Commons  that,  no 
matter  what  their  internal  divisions  might  be,  their  deci- 
sions should  be  kept  before  the  people  sole  and  intact 
'  Palmer's  success  would  have  divided  the  House  against 
itself.     Once  admit  such  division,  all  the  votes  of  the 
past  year  would  lose  their  claim  to  continued  respect, 
and  the  sovereign  would  again   be  uncontrolled,''    Al 
the  next  sitting  of  the  House,  Palmer,  after  being  ban' 
in  his  defence,  was  committed  to  the  Tower,  but  aliMS' 
immediately  afterwards  released,  on  making  a  hmobfe 
apology  and  retractation.     On  the  15th  December  tbe 
Remonstrance,  having  been  previously  presented  tot* 


'  Forster,  '  Grand  Remonstruice,'  [l  347- 


xrv.]    Petition  of  Right   to  the  Restoratio)i.  567 

king,  was  ordered  to  be  printed  by  a  majority  of  135 
votes  to  83. 

The  next  important,  and  indeed  the  critical,  event  in  Impeachment 
the  relations  between  Charles  I.  and  his  Parliament  was  ^H-est  of"tL 
the  impeachment   and   attempted   arrest   of    the  Five  ^'ive  Members. 
Members.     The  king  had  no  intention   of  submitting 
quietly  to  the  adverse  vote  of  the  House  of  Commons. 
He  once  more  indeed,  even  with  what   he  afterwards 
alleged  to  be  the  proofs  of  treason  in  his  hand,  attempted 
to  make  use  of  what  Clarendon  has  termed  *  the  strata- 
gem of  winning  men  by  places  '^  by  offering  the  Chan- 
cellorship of  the  Exchequer  to  Pym,  the  leader  of  the 
popular  party .^     But  this  attempt  at  conciliation  failed,  Preliminary 
like  the  former,  doubtless  on  account  of  the  utter  dis-  '"^^^'^• 
trust  and  disbelief  which  the  king  in  all  his  dealings  had 
inspired.     Charles  now  seems  to  have  resumed  his  ori- 
ginal intention  to  crush  his  opponents.     The  leaders  of 
the  opposition  to  the  Remonstrance  were  called  to  office. 
Hyde  preferred  for  the  present  to  serve  the  king  as  a  pri- 
vate member  of  the  House,  but  Falkland  accepted  the  post 
of  Secretary  of  State,  and  Culpeper  that  of  Chancellor 
of  the  Exchequer.     Balfour,  the  tried  friend  of  the  Par- 
fiament,  was  removed   from  the   Governorship   of  the 
Tower — the  *  bridle  '   of  the   City — and  Colonel  Luns- 
fcrd,  a  soldier  of  evil  character  and  infamous  name,  was 
appointed  in  his  place  'as  one,'  says  Clarendon,  'who 
•ould  be  faithful  for  the  obligation,  and  execute  any- 
fting  desired  or  directed.'     The  appointment  of  Luns- 
ford  excited  tumults  in  the  City  and   at   Westminster. 
The  Commons  demanded  his  removal,  and  at  length  the 
king  was   obliged   to   give  way,  appointing   Sir  John 
Byron  in  his  stead.     Disturbed   by  secret  reports   and 
^e  unusual  concourse  of  armed  men  about  the  king  at 
Whitehall,  the  Commons  sought  the  protection  of  a  guard. 
"^        On  the  30th   of  December,  Pym  (who  seems  to  have 

• 

'  Clarendon,  ii.  60. 

•  Foister,  *  Arrest  of  the  Five  Memjsers,'  p.  59. 
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Members. 


(iii.)  Tamf^-ring 
■aiih  tht  army. 
(it". )  Invitation 
tttMt  Sentth. 
(v.)  J^miihrncHt 
Bftrainiins 
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already  received  intimation  of  the  intended  impeachment^ 
moved  'that  there  being  a  design  to  be  executed  "dxaixf 
upon  the  Houae  of  Commons,  we  might  send  tnstantlf 
to  the  City  of  London  ....  to  come  down  witJi  ibe 
Train  Bands    for  our  assistance,'     The  nist  d.iy  the  , 
Commons  sent  a  verbal  message  to  the  king  by  Doufl 
Hollis,  expressing  their  earnest  desire  for  a  guard  odcf 
the  City,  under  command  of  the  Earl  of  Essex.    Be 
king  required  thu  message  to  be  communicatol  wMui 
in  ivriting.     This  was  immediately  drawn  up  uri  pre- 
sented, but  no  answer  w-as  returned  for  three  days  i^" 
length,  on  the  3rd  January,   1641-2.  the  king's  aiKWff 
came.     It  was  a  refusal,  but  accompanied  by  a  proOMB 
'  on  the  word  of  a  king,  that  the  security  of  all  and  ft"? 
one  of  You  from  violence,  is  and  sliall  c\'cr  bcwniiiw 
our  care  as  the  preservation  of  us  and  our  children.'  Al 
that  very  time  the  Attorney-General  was  cnga^  "> 
delivering  a  royal  message  to  the  House  of  LonJs.iB' 
peaching  of  high    treason    Lord    Kimholton  and  W 
members    of  the    Cnmmons,    Pym.     Hamn.icn,  Hol'ii. 
H;tslt:ris',  :md  Strode'     He  dcm.mdvJ  i|inl  the  House 


M'Dc 


.   Tha' 


o|iy  of  Ihe  chai^,  fmlorsc>l  in  llic  LanilHrlliaj  irf  S«fl*>T 
1  iiv  'Arlides  oflre.iioiiiiaiiiiisl  Mi.  Pyni  ami  theieJ,'c>i«*'*< 
t  I'lptri,  and  is  printcif  in  Mr.  }"u«let\  ■  And  of  ibe  (iw 
i'  (ri.  114)  3S  follows:  ■Aiticitsnf  Wv^  TreBi.o  tsA  i<irt"P 
IE*  Ihe  Lonl  KcAnlKni,  M"  J.ilm  I^jni,  Hr-  J.-ta  H»i^M 
'is,  Sir  Arth'  tlMlwickc,  hmI  M'  U'lll-  Sir./ 

Ihcy  have  Iravtorouily  endear'*  lo  iiilncrt  Ih,.  — ,,. 

-_..._,....   ......  .,  .-_   .....    .      ■.---•.,  y.tiK«» 


iJ  lloIJi 


Ijiwcs  and  Gov"*  of  Ihe  Riugtlr 

tojalc  [Mwcr,  ajul  tn  pUce  in  subji-cls  nil  arbilrao'  *">     . 

oviT  \\k  lire's  lilJirfyes,  and  cstmcE  of  hi*  Mjj"  lotince  pn'plt 

.  Tlial  llicy  have  iraylorously  ciulcaT*.  by  mnny  fowk  i^«T»»«^* 


m.ik«^ 


'.1.  Tl. 


^  \l(i"' 


o  nliciialc  Itle  iiflctliyn.  of  lli.  puJiilft 


:liL-y  li.i< 


^  Ihem. 


lam 


c  hit  M"  Uie  «niif(  i 


>  'yle  with  thfm  in  lliro  imviorw  a*^^ 
■4.    ijint  iiipy  ii.we  lr.■^^-[utInl^lyin^■itl■^l  jiid  inci>unL(e^l  i&«ro|"r" 
l(j  iMVii'lf  111-  M.>""  lint.-'Iiim*  uf  lir^j-l.iivl.  _j— • 

Wiiiflorriirli", 

'5,  TImi  fur  llii:  tompltaiLMg  of  tlicir  irancT^a-,  ili>i;iB.  "^SH 
wltiHt'i,  ,i«  fair  a\  in  Ihcai  lay,  l>y  forw  nnd  icitji  to  cmr^\  '^"JfJ, 
tri  joyiiL'  Willi  iliem  in  t!i<ire  imylorout  Dcujni,  »Mi  (o  iW  «•  ■" 
Btlaally  rny-wl  wi'l  ceuntcnanceil  tumnitt  ig"  y'  Kii<  i    '  "--'-^ 
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d  secure  the  persons  of  the  accused  and  appoint  a 
littee  to  examine  the  charges.  The  Lords,  'appalled ' 
jote  Clarendon's  expression)  at  this  proceeding,  at 
raised  the  question  of  the  illegality  of  the  accusa- 
and,  disregarding  the  king's  request,  sent  an  imme- 
message  to  the  Commons  and  named  members  for 
ference.  In  the  meantime  the  king's  officers  had 
to  the  houses  of  the  ^v^  members  and  were  putting 
on  ever\'thing  found  there.  The  Commons,  having 
leard  of  these  proceedings,  had  voted  them  a  breach 
Ivilege,  when  the  king's  serjeant  appeared,  and  in 
ame  of  his  master  *  required  Mr.  Speaker  to  place 
s  custody  five  gentlemen,  members  of  this  House 
ing  them),  whom  his  Majesty  had  commanded  him 
Test  for  high  treason.'  The  House  appointed  a 
nittee,  including  two  ministers  of  the  Crown,  Lord 
land  and  Sir  John  Culpepcr,  to  attend  on  and  inform 
ing  that  such  an  important  message  could  only  be 
ered  after  mature  consideration,  but  that  the  accused 
i  be  ready  to  answer  any  legal  charge  made  against 
.     The  five  members  were  ordered  to  attend  daily  Commons  apply 

1  J  J.I  •  y    A.'        c  '\'l.  to  the  City  tor 

Sir  places,  and  the  previous  resolution  for  a  muitary  a  guard. 

i  out  of  the  City  was  turned   into  an  Order  of  the 

;e  and  sent  by  the  hands  of  two  of  the  members  for  the 

to  the  Lord  Mayor.     Of  this  impeachment  Macaulay 

emarked,  Mt  is  difficult  to  find  in  the  whole  history  Illegality  of  the 

ngland  such  an  instance  of  tyranny,  perfidy,    and  ^"^P^^^  ^^'^^ 

The  most  precious  and  ancient  rights  of  the  sub- 
t'ere  violated  by  this  act.  The  only  way  in  which 
pden  and  Pym  could  legally  be  tried  for  treason  at 
uit  of  the  king  was  by  a  petty  jury  on  a  bill  found 
grand  jury.  The  Attorney-General  had  no  right  to 
ach  them.  The  House  of  Lords  had  no  right  to  try 
The  tyrant  resolved  to  follow  up  one  out- 


That  they  have  iraytorously  conspired  to  levie,   and  actually  have    (vii.)  Levying 
warr  ag*  the  king.'     [Referring  to  the  armed  guard  which  they  had    war. 
ed  in  voting  for  protection  of  the  House.] 
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rage  by  another.  In  making  the  charge  he  had  struck 
at  the  institution  of  juries.  In  executing  the  arrest,  bc 
struck  at  the  privileges  of  Parliament.  He  resoK*cd  to 
go  to  the  House  in  person  with  an  armed  force,  and  , 
there  to  seize  the  leaders  of  the  opposition  while  en- 
gaged in  the  dischai^e  of  their  parliamentary  duties."' 
PreparaiioQS  for  Careful  preparations  were  made  to  ensure  the  success  , 
the  uTtii.  Qf  ^j^;^  ^^^^^  ^^^^^^     Whitehall  was  fortified  with  a  con-  i 

siderable   accession   of  arms  and  ammunition,  and  the 
palace  guard  were  ordered  to  hold  themselves  in  readi- 
ness.    Sir  William  Killigrew  was  sent  round  to  each  rf 
the  Inns  of  Court  (collectively   capable  of  furnishing  a 
military  guard  of  at  least  500  men)  with  copies  of  the 
articles  of  treason,  and  witli  a  summons  from  his  Majesty 
in  each  case  to  bc  in  waiting  the  next  morning  at  White- 
hall.    Late  in  the  night  the  king,  after  consultation  with 
his  secretary  Nicholas,  sent   instructions  to  the  Lord 
Mayor  of  London  not  merely  to  refuse  to  the  ComiBoW 
the  guard  which  they  had  requested,  but  in  its  ptM*  *• 
enrol  such  a  guard  for  the  royal  service,  with  orders fo' 
its  immediate  employment  in  suppressing  and  dispersing 
all  tumults  and  assemblages  of  the  people  in  theSreeU 
of  the  city,  and  with  express  instructions,  'byshootiaj 
with  bullets,  or  othcrwayes,  to  supprcsse  those  tumult* 
and  destroy  such  of  them  as  shall  persist  in  their  tumul- 
tuous ivayes  and  disorders.'  ^ 
Pym's  speech  in       The  next  morning,  the  4th  of  Januarj-,  the  accusw 
ch^^ '° '  ^       members  attended  in  their  places,  and  in  a  grand  coffl- 
mittee   of  the    House   defended    themselves   from  w* 
charges   which   the  king   had   brought    against  tli* 
Pym.  admitting  that  the  articles,  if  proved,  amounts'^ "' 
high  treason,  proceeded  to  clear  himself  by  dnwii^* 
parallel  between  his  actions  and  the  articles.   '  If.'heo* 
'  to  vote  with  the  Parliament,  as  a  member  of  the  H«* 
wherein  all  our  votes  ought  to  be  free,  be  to  cnckaW 
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e  fundamental  laws,  then  I  am  guilty  of  the 

If  to  agree  and  consent  by  vote  with  the 
)f  the  kingdom,  to  ordain  and  make  laws 
government  of  the  king's  subjects,  in  peace 
obedience  to  their  lawful  sovereign,  be  to 
I  arbitrary  and  tyrannical  government,  then 
of  the  second  article.  If  to  consent,  by  vote 
rliament,  to  raise  a  guard  or  trained  band, 
d  defend  the  persons  of  the  members,  envi- 
>eset  with  many  dangers  in  the  absence  of 
d  to  vote  with  the  House,  in  obedience  to  the 
land,  at  his  return,  be  actually  to  levy  arms  • 
king,  then  I  am  guilty  of  the  third  article.  | 

h  the  Parliament  of  England,  by  free  vote,  \ 

:herly  assistance  from  Scotland  to  suppress 
I  in  Ireland,  be  to  invite  and  encourage  a 
T  to  invade  the  kingdom,  then  am  I  guilty 
jon  by  the  fourth  article.     If  to  agree  with 

and  wisest  council  of  state,  to  suppress 
nults  and  riotous  assemblies — to  agree  with 
by  vote,  to  all  orders,  edicts,  and  declara- 
jir  repelling, — be  to  raise  and  countenance 
r  unlawful  actions,  then  am  I  guilty  of  the 

If  by  free  vote  to  join  with  the  Parliament 
I  of  a  Remonstrance,  in  setting  forth  declara- 
;t  delinquents  in  the  state,  against  incen- 
ist  his  Majesty  and  his  kingdom,  against  ill 
kvhich  labour  to  avert  the  king's  affections 
ncnt,  —  against  those  ill-affected  bishops 
nnovated   our   religion,   oppressed    painful, 

godly  ministers  with  vexatious  suits  and 

in  their  unjust  courts ;  by  cruel  sentences 
nd  cutting  off  their  ears;  by  great  fines, 
and  perpetual  imprisonments  ; — if  this  be  to 
ns  upon  his  Majesty  and  his  government, 
late  the  hearts  of  his  loyal  subjects,  good 
nd  well-affected  in  religion,  from  their  due 


I 


Atlempled 
unned  force. 
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obedience  to  his  royal  Majesty,  then  I  am  guilty  of'lWl 
sixth  article.  If  to  consent,  by  vote  with  the  Paito-j 
ment,  to  put  forth  proclamations,  or  to  send  dcclaralionj^ 
to  his  Majesty's  army,  to  animate  and  encourage  tlieai| 
to  his  loyal  obedience,  to  give  so  many  subsidies. ailitl 
raise  so  many  great  sums  of  money,   willingly,  for  thdr 

keeping  oti  foot,  to  serve  the  king  upon  his  roj-al 

mand,  on  any  occasion ;  to  apprehend  and  att^iclc  ar. 
delinquents  such  persons  in  the  same  as  were  disalTccttd 
both  to  his  sacred  person,  his  crown  and  dij^ity,  to  hu' 
wise  and  great  council  of  Parliament,  to  the  tme 
orthodox  doctrine  of  the  Church  of  England,  and  to  An 
true  reltgisR  grounded  on  the  doctrine  of  Christ  hrnweK 
and  established  and  confirmed  bj-  many  Acts  of  Parli*- 
ment  in  the  reigns  of  Henry  VIII.,  Edward  VI,  Eli»- 
bcth,  and  James,— if  these  be  to  draw  iiis  Majw^Tl 
army  into  disobedience  and  to  side  with  us  in  c 
gers,  then  am  I  guilty  of  the  seventh  article."' 
the  last  of  the  accused  members  had  resumed  Iiil 
the  Commoiis  resolved  to  request  a  coiiicrcnce  with 
Lords  to  acquaint  them  that  '  a  scandalous  paper"  (th* 
Articles  of  Impeachment)  had  been  published,  and  W 
require  their  help  in  instituting  inquiries  as  to  who  «*" 
its  authors  and  publishers,  to  the  end  that  they  mig''* 
receive  condign  punishment,  and  the  Comnionwealtlto' 
secured  against  such  persons.- 

Foreivarncd  of  the  king's  approach  at  the  head  of  40" 
or  500  armed  men,  the  accused  members,  by  the  doiic 
of  the  House,  discreetly  withdrew  as  the  king  wasfflW* 
ing  New  Palace  Yard. 

At  the  entrance  to  Westminster  Hall  the  king's  anDW 
band  fonncd  suddenly  into  a  lane,  ranging  thenselW^ 
on  cither  side  along  the  whole  length  of  the  Haft 
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es,  passing  through  this  hme,  ascended  the  stairs 
vg  to  the  House  of  Commons.  *  The  king's  com- 
[  had  been,  according  to  Sir  Ralph  Verney  and 
lin  Slingsby,  himself  one  of  the  company,  that  the 

body  should  stay  in  the  Hall ;  but,  says  D'Ewes, 
Majesty  coming  into  the  lobby,  a  little  room  just 
mt  the  House  of  Commons,  divers  officers  of  the 
irmy  of  the  North,  and  other  desperate  ruffians, 
ed  in  after  him  to  the  number  of  about  fourscore, 
es  some  of  his  pensioners." '  Charles  entered  the 
;e,  followed  only  by  his  nephew,  the  Prince  Elector 
:ine,  having  commanded  the  rest  of  his  followers 
n  their  lives  not  to  come  in  ; '  but  the  door  was  not 
itted  to  be  closed  behind  him.  'Visible  now  at  the 
hold  to  all,  were  the  officers  and  desperadoes  above 
*d,  of  whom  D'Ewes  proceeds,  "  some  had  left  their 
:s  in  the  Hall,  and  most  of  them  were  armed  with 
Is  and  swords,  and  they  forcibly  kept  the  door  of 
louse  of  Commons  open,  one  Captain  Hide  standing 

the  door  holding  his  sword  upright  in  the  scab- 
:'*  a  picture  which  Sir  Ralph  Vorney,  who  was  prc- 
that  day  in  his  place,  completes  by  adding  that  "  so 
ioors  were  kept  open,  and  the  Earl  of  Roxborough 
i  within  the  door,  leaning  upon  it."  As  the  king 
•ed  all  the  members  rose  and  uncovered, and  the  king 
removed  his"  hat,  and  it  would  not  have  been  easy, 
Rushworth,  to  discern  any  of  the  five  members,  had 
been  there,  among  so  many  bare  faces  standing  up 
ther.  But  there  was  One  face,  among  the  Five,  which 
•les  knew  too  well  not  to  have  singled  out  even 
I ;  and  hardly  had  he  appeared  within  the  chamber, 
1  it  was  obser\'ed  that  his  glance  and  his  step  were 
^d  in  the  direction  of  Pym's  scat  close  by  the  bar. 

intention,  baffled  by  the  absence  of  the  popular 
^r,  can  only  now  be  guessed  at  ;  but  Rushworth 
;,  "  his  Majesty  not  seeing  Mr.  Pym  there,  knowing 
well,  went  up  to  the  chair."     As  he  approached  the 


! 
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step,  but  sat  not  down  in  the  chaiir. 
looked  a  great  while  he  spoke  again, 
said,  "  I  am  sorry  for  this  occasion  of  ( 
Yesterday  I  sent  a  serjeant-at-arms  i 
portant  occasion  to  apprehend  some  t 
mand  were  accused  of  High  Treason  ; 
expect  obedience,  and  not  a  messaf 
declare  unto  you  here,  that  albeit  no  k 
in  England  shall  be  more  careful  of  y 
maintain  them  to  the  uttermost  of  h 
shall  be,  yet  you  must  know  that  in  ca^ 
person  hath  a  privilege.  And  therefoi 
know  if  any- of  these  persons  that  w 
here."  Then  he  paused ;  and  casting  1 
the  members  in  the  House,  said,  "Id 
them,  I  think  I  should  know  them." 
you,  gentlemen,"  he  resumed,  after  anol 
so  long  as  those  persons  that  I  have 
slight  crime,  but  for  treason)  are  here, 
that  this  House  will  be  in  the  right 
heartily  wish  it.  Therefore  I  am  come  1 
must  have  them  wheresoever  I  find  ther 
he  hesitated,  stopped :  and  called  ou 
here  ? "  To  which  nobody  gave  answer. 
{continues  D'Ewes)  for  Mr.  Hollis,  whctl 
sent,  and  when  nobody  answered  him. 
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ribed  by  D*Ewes,  'the  dreadful  silence/  as  one 
iber  called  it,  Charles  spoke  again  to  the  crowd  of 
t  and  sullen  faces.  The  complete  failure  of  his 
me  was  now  accomplished,  and  all  its  possible  con- 
ences,  all  the  suspicions  and  retaliations  to  which  it 
laid  him  open,  appear  to  have  rushed  upon  his 
L  "  Well,  since  I  see  all  my  birds  are  flown,  I  do 
!Ct  from  you  that  you  will  send  them  unto  me  as 

I  as  they  return  hither.  But,  I  assure  you,  on  the 
i  of  a  king,  I  never  did  intend  any  force,  but  shall 
«cd  against  them  in  a  legal  and  fair  way,  for  I  never 
nt  any  other.    And  now,  since  I  see  I  cannot  do 

I I  came  for,  I  think  this  no  unfit  occasion  to  repeat 
t  I  have  said  formerly,  that  whatsoever  I  have  done 
ivour,  and  to  the  good,  ef  my  subjects,  I  do  mean  to 
dtain  it.  I  will  trouble  you  no  more,  but  tell  you  I 
xpect,  as  soon  as  they  come  to  the  House,  you  will 
I  them  to  me  ;  otherwise  I  must  take  my  own  course 
nd  them."  "  After  he  had  ended  his  speech,"  con- 
es D'Ewes,  **  he  went  out  of  the  House  in  a  more 
ofitented  and  angry  passion  than  he  came  in,  going 

again  between  myself  and  the  south  end  of  the 
k's  table,  and  the  Prince  Elector  after  him."  Low 
terings  of  fierce  discontent  broke  out  as  he  passed 
ig,  and  "  many  members  cried  out  aloud,  so  as  he 
ht  hear  Xh^mf  Privilege!  Privilege T  With  those  words, 
nou?  of  ill,  ringing  in  his  ear,  he  repassed  to  his  palace  n^  retires 
it^h  the  lane,  again  formed,  of  his  armed  adherents,  baffled. 

amid  audible  shouts  of  as  evil  augury  from  despe- 
3CS  disappointed  of  their  prey.   Eagerly  in  that  lobby 

the  word  been  waited  for,  which  must  have  been 

prelude  to  a  terrible  scene.     "  For  the  design  was,"  Design  of  the 
sues  Sir  Simonds  D*Ewes,  writing  at  the  close  of  his  ^^f^^ 
^s  journal,  "  to  have  taken  out  of  our  House  by  force 

violence  the  said  five  members,  if  we  had  refused  to 
e  delivered  them  up  peaceably  and  willingly ;  which, 
the  preservation  of  the  privileges  of  our  House,  we 
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nmst  have  refused.  Aud  in  the  taking  of  I 
they  were  to  have  set  upon  us  all,  if  we  had  n 
a  hostile  manner.  It  is  very  true  that  the  pU 
contrived  as  that  tlie  king  should  lia\e  withdri' 
the  House,  and  passed  tluough  the  lobby  or  ti 
next  without  it,  before  the  massacre  should  ha^ 
upon  a  watchword  by  hira  to  have  been  givea 
passing  through  thcni.  But  'tis  most  li)<cly  \h 
TLiffians,  being  aboLit  eighty  in  number,  who  wen 
into  the  said  lobby,  being  armed  all  of  them  wA 
and  some  of  them  with  pistols  ready  charged, 
thirsty  after  innoci;nt  blood  as  they  would  sea 
stayed  the  watchword,  if  tliose  members  had  bee 
but  would  have  begun  their  violence  as  soon  as  1 
understood  of  our  denial,  to  the  hazard  of  the  pc 
the  king  and  the  rdnce  Elector,  as  well  as  of  a 
one  of  them  understunding  a  littic  before  the  \ai 
out  that  those  fivi;  gentlemen  were  absent,  'Zi 
sii6  he, '  they  are  gone  !  and  we  are  never  the  b< 
our  coming  ! '"  ' 

'  Tile  arrest  of  the  Five  Members,'  observes  Mr,. 
'was  the  final  stage  of  the  stru^jgle  against  the 
Remonstrance.  It  was  a  violent  eft'ort  to  rcve 
eleven  votes  by  which  tlie  victory  w.is  achieved, 
constitute  the  le;ider.s  of  the  minority,  to  (vhi 
highest  offices  in  the  State  had  nicauwhile  been 
masters  of  the  House  of  Commons.  When  Char 
liis  armed  attendants  passed  through  the  lobby 
House  of  Commons  on  the  4th  uf  January,  tJieCii 
had  sub.staiitialiy  begun.  Clarendon  himself  ada 
much  when  he  calls  it  "the  mo.-t  visible  introd 
to  all  the  misery  tliat  afterwards  befell  the  kin 
kinL;dom."  '^ 
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The  immediate  question  upon  which  the  quarrel  be-  QwesUon  of  the 

een  King  and  Parliament  ultimately  turned  was  the 

nmand  of  the  militia.    Ireland  was  in  a  state  of  rebel- 

n,  and  a  large  army  was  absolutely  necessary  to  reduce 

it  kingdom  to  obedience.     Justly  persuaded  of  the 

er  insincerity  of  the  king  and  with  the  evidence  before 

*m  of  his  intention  to  win  back  his  authority  at  the 

ord's  point,  it  would  have  been  suicidal  on  the  part 

the  Commons  to  place  in  the  king's  hands  a  military 

•ce  which  might,  and  probably  would,  have  been  used 

•  their   own   overthrow.     The  bill  for  regulating  the 

Utia  presented  to  the  king  in  February.  1642,  by  which 

rsons  to  be  nominated  by  the  Commons  were  to  be 

trusted  with  authority  over  the  militia  of  the  kingdom, 

IS  an  undoubted  encroachment  upon  the  king's  legal  pre- 

gadve,  unjustifiable  perhaps  as  a  permanent  measure, 

It  temporarily  necessar}'-  and  salutary  in  the  crisis  which 

ic  king  himself  had  provoked.     '  When  this  bill,*  says 

larendon,  *  had  been  with  much  ado  accepted,  and  first 

ad,  there  were  few  men  who  imagined  that  it  would 

ircr  receive  further  countenance ;  but  now  there  were 

cry  few  who  did  not  believe  it  to  be  a  very  necessary 

tovision  for  the  peace  and  safety  of  the  kingdom.     So 

?tat  an  impression  had  the  late  proceedings  made  upon 

hem,  that  with  little  opposition  it  passed  the  Commons 

ifid  was  sent  up  to  the  Lords.*  ^     The  king's  resolute 

cfiisal  to  pass  the  bill  led  by  rapid  steps  to  the  Civil 

Var. 

The  constitutional  period  of  the  great  contest  between  End  of  the 
he  King  and  the  Pariiament  may  be  said  to  have  ended  eontlsTSen 
nth  the  attempted  arrest  of  the  Five  Members.  Charles  and  his 

The    revolutionary    period    between    1642   and    the  t^VrcvoIu- 
Icstoration  of  Charles  II.  in  1660 — highly  interesting  tionary  Period, 
ad  instructive  to  the  student  of  political  history,  but  not  '  ^~'     ' 
Wctly  belonging  to  a  work  designed  as  a  concise  rela- 

^  Clarendon,  Hist.  ii.  1 80. 
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tion  of  the  progress  of  the  English  Constitution- 
be  necessarily  here  passed  over.     Under  Cromwell ' 
government,  though  in  form  a  republic,  was  in  trutfi^ 
despotism  moderated  only  by  the  wisdom,  the  sobriety, 
and  the  magnanimity  of  the  despot.' ^     Justice  bctweea 
man  and  man  seems  to  have  been  administered  as  fairijr 
as,  if  not  more  fairly  than,  under  the  monarchy,  but  bfr 
tween  the  government  and  the   subject   arbitrary  rule 
prevailed.     The  country  was  mapped  out  into  military 
districts,  under  the  command  of  major-generals,  by  whom 
every  insurrectionary  movement  was  immediately  sup- 
pressed and  punished.     The  death  of  Cromwell  exposed 
the  nation  to  the  danger  of  being  ruled  by  a  succession 
of  petty  military  despots,  and   almost  all  parties,  post- 
poning their  differences,  political  and  religious,  welcomed 
back  the  Stewart  dynasty  and  the  old  civil  polity  (rf  llie 
kingdom.     But  although  tlie  legal  constitution  had  betn 
Re^luibna'i^      suspended  during  this  period  and  revived  again  attlie 
Period.  accession  of  Charles  II.,  the   Great   Rebellion  of  lif 

English  nation  could  not  fail  to  produce  certain  pcnni- 
nent   political  and  constitutional  results.*     These  iMy  . 
be  summed  up  under  the  following  heads  : 

1.  Although  the  cause  of  monarchy  was  gained,  tW 
of  absolute  monarchy  was  lost  for  ever.  Hcncefo"*'  I 
royalists  and  revolutionists  alike  regarded  the  ci*'  1 
union  and  mutual  interdependence  of  Kings  and  P»"*  I 
ments  as  necessary  for  the  good  government  of*  I 
cDuntrj". 

2.  The  predominant  influence  of  the  House  of  d**  I 
mons  in  the  government  of  the  nation  was  pennantfi?  T 

'  Macalilay,  Hist.  i.  loS. 

'  'Of  course,  in  seeming,  Cromwell's  woik  died  wilb  him;  lui'l 
H-as  rejected,  his  republic  cssl  nsiile ;  bat  the  ipiiil  which  colsiM 
liim  never  sank  Again,  never  crawU  to  be  a  potent,  thowh  <A^  ' 
and  volcanic,  force  in  the  country.  Chirle*  ft.  laid  thai  he«»iU* 
again  on  his  travels  foranjlhing  or  anylmdj;  and  he  iifeU  knc"***! 
the  men  whom  he  met  at  Worcester  iDigbt  be  dead,  still  t""  ^^ 
Harmed  them  vis  alive  and  young  in  otiien.' — llj]^h<it 
(3nd  ed.)  p.  aSi. 


XIV. J     Petition  of  Right  to  the  Restoration,  579 

established,  and  has  ever  since  been  growing  more  and 
more  marked  and  decisive.  The  overthrow  of  the  Crown 
and  the  House  of  Lords  had  been  so  violent  and  com- 
plete, that  the  unqualified  restoration  of  their  rights  and 
dignity  failed  to  reinstate  them  in  their  ancient  ascend- 
ency. The  royalist  House  of  Commons  of  Charles  H.,  in 
its  relations  to  the  Crown  and  the  administration  of  the 
country,  inherited,  defended,  and  transmitted  to  its  suc- 
cessors the  conquests  of  the  Long  Parliament^ 


*  A  singular  proof  of  the  influence  of  the  Commons  under  Charles  II.  is    Collisions 
fanushed  by  the  result  of  the  famous  controversy  between  the  two  Houses   between  Lords 
ts  to  the  original  jurisdiction  of  the  Lords,  in  the  case  of  Skinner  z/.  The  East   and  Commons 
India  Company.      The  Lords  having  entertained  a  petition  of  Skinner   under  Charles  II, 
against  the  Company,  overruled  the  defendants'  plea  to  me  jurisdiction,  and 
eondemned  them  to  pay  the  plaintiff  ;£'5,ooo,  the  Company  presented  a  com-   Skinner  v.  East 
phint  to  the  House  of  Commons.     The  Commons  resolved  *  that  the  Lords,    India  Company, 
m  taking  cognizance  of  an  original  complaint,  and  that  relievable  in  the 
Ot^nary  course  of  law,  had  acted  illegally,  and  in  a  manner  to  deprive  the 
nhject  of  the  benefit  of  the  law.'    The  Lords,  in  return,  voted,   '  That  the 
House  of  Commons  entertaining  the  scandalous  petition  of  the  East  India 
Conpany  against  the  Lords'  House  of  Parliament,  and  their  proceedings, 
cuminations,  and  votes  thereuix>n  had  and  made,  are  a  breach  of  the 
pnnleges  of  the  House  of  Peers  ;  and  that  their  own  proceedings  in  Skinner's 
cue  h^  been  '  agreeable  to  the  laws  of  the  land,  and  well  warranted  by  the 
kv  and  custom  of  Parliament,  and  justified  by  many  Parliamentary  pre- 
cedcDts  ancient  and  modem.'     After  two  conferences  between  the  Houses 
Ittd  fidled  to  produce  an  amicable  settlement  of  the  dispute,  the  Commons 
voted  Skinner  into  custody  for  a  breach  of  privilege,  ana  resolved  that  who- 
ever should  be  aiding  in  execution  of  the  order  of  the  Lords  against  the 
£ttt  India  Company  should  be  deemed  a  betrayer  of  the  liberties  of  the 
Commons  of  England  and  an  infringer  of  the  privileges  of  the  House.     The 
I^itds,  in  return,  committed  to  prison  Sir  Samuel  Barnard ist on,  chairman 
^the  company,  and  a  member  of  the  House  of  Commons,  and  imposed  on 
VB  a  fine  of  £^co.     By  successive  adjournments  and  prorogations  the  king 
^ttaged  to  stop  the  course  of  the  quarrel  during  fifteen  months.     But   at 
^meeting  of  Parliament  in  1669,  the  Commons  renewed  the  dispute. 
Ultinately,  the  kinc;  recommended  an  erasure  from  the  journals  of  all  that 
^passed  on  the  subject,  and  an  entire  cessation, — an  expedient  which  both 
«^wes  willingly  embraced :  and  from  this  time  the  Lords  have  tacitly 
yndoncd  all  pretensions  to  an  original  jurisdiction  in  civil  suits.     The 
HoQses  also  came  into  collision  on  account  of  what  was  deemed  a  breach  of 
JJ^ilege  in  the  citation  of  members  of  the  Commons  to  appear  before 
Je  Lords  as  respondents  in  Chancery  appeals.     The  most  celebrated  case  is 
"**tppcal  of  Shirlev  against  Sir  John  Fagg,  in  1675,  which  gave  rise  to   Shirley  v.  Fagg^ 
J^  intemperate  behaviour  on  both  sides,  and  induced  the  Commons  to  vote 
^  there  lies  no  appeal  to  the  judicature  of  the  Lords  in  Parliament  from 
^'wts  of  equity.    The  dispute  was  at  length  only  put  an  end  to  by  the  long 
U*option  from  November,  1675,  to  February,  1677.    The  particular  appeal 
pShirlcy  was  never  revived;  but  the  Lords  continued  without  objection 
y^  exercise  their  general  jurisdiction  over  appeals  from  courts  pf  eauity. 
^odcr  Charles  if,  also,  the  Conmions,  in  167 1,  successfully  resisted  the 
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3.  The  complete  and  definitive  ascendency  of  Pro- 
testantism in  England  was  assured ;  but  the  position  of 
the  National  Church  after  the  Restoration  was  no  longer 
precisely  the   same   as  before  the   Rebellion.       Down 
to  the  time   of  the  Commonwealth  the   Church  had 
never  ceased,  in  legal  theory  and  to  a  great  extent  in 
actual  fact,  to  be  co-extensive  with  the  nation.     At  its 
deliberate  and  formal  re-establishment  by  Charles  II, 
and  his  Parliament,  it  was  patently  the  Church  not  of 
the  whole  nation  but  of  a  majority  onlj-,   Thcnceforn-ard, 
as  the  other  religious  communities  ha\'c  ^adually  at- 
tained first  to  toleration  and  then  to  civil  equality  with 
the  members  of  the  National  Church,  tlic  ecclesiastical 
constitution,  whilst  still  in  theory  national,  has  gradually 
come  to  be  r^arded   not  so   much    as  the   National 
Church  (which  in  legal  theory  it  still  continues  to  be)  as 
the  '  Established '  Church,  using  the  word  '  established ' 
in  its  modem  signification,  as  denoting  a  religious  body 
standing  in  a  special  relation  to  the  State  in  contradis- 
tinction from  all  other  religious  bodies.' 

4,  Another   important    result   of    the    revolution  17 
crisis   through   which   the   nation   had  passed  was  iJk 
development  of  an  intense  national  antipathy  to  a  stand- 
ing  army,   and   of  a   wide-spread   distrust  of  men  t^      j 
extreme  views. 

tiRht  of  the  Lords  to  amend  money  bills  (tn/m,  p.  543).    Hillio,  Ci«* 
;  and  Freeman,   DitesUbliiko*''  *»" 


CHAPTER  XV. 

FROM  THE  RESTORATION  TO  THE   PASSING  OF  THE 

BILL  OF  RIGHTS. 

(A.D.  1 660- 1 689.) 

The  reign  of  Charles  11.^  has  been  described  as  the  Charles  II. 
*era  of  good  laws  and  bad  government ;'  *  but  whilst  the  ^^'  '       '    ^' 
bad  government  was  continuous,  the  good  laws  appeared 
only  at  intervals  amidst  many  others  of  a  violent  and  Chief  constitu- 
questionable   character.     We  shall  briefly  consider  the  Ms°rii|!^^"'''' °^ 
principal  statutes  of  constitutional  importance. 

During  the  Commonwealth  the  vexatious  emoluments  Abolition  of 

derived  from  the  military  tenures  had  been  suspended,  "''^'^^'^  ^^""''^^* 

and  at  the  Restoration  the  feeling  was  unanimous  in 

favour  of  abolishing  those  intolerable  feudal  burthens, 

which  had  so  long  survived  their  original  raison  d'etre.  By 

fte  12  Car.  II.  c  24,  it  was  enacted  that  the  Court  of  Wards 

and  Liveries,  and  all  wardships,  liveries,  primer  seisins, 

and  ousterlemains,  values  and  forfeitures  of  marriage,  by 

''eason  of  any  tenure  of  the  King's  Majesty,  or  of  any 

^ther,  by  knight  service,  and  all  other  gifts,  grants,  or 

^^harges  incident  or  arising  therefrom,  be  totally  taken 

^M^y,  from  the   24th  of  February,    1645  (the  date  of 

^c  intermission  of  the  Court  of  Wards  by  the  Long 

-Parliament)  :  And  that  all  fines  for  alienation,  tenures  by 

'homage,  knight  service,  and  cscClage,  and  also  aids  for 

'^nying  the  king's  daughter  or  knighting  his  son,  and 

By  a  legal  fiction  the  first  year  of  Charles  II.  *s  reign  was  called  the 
^clfth:  king  de  jure,  on  the  death  of  Charles  I.,  30th  January,  1648-49  ; 
^^  facto,  at  the  Restoration,  29th  May,  1660. 
^ox.  Reign  of  James  II.  p.  22. 


i^ 


Henditaiy 
in  cxcbuige. 


purveyance  and  pre-emption  were  als( 
'  This  Act  may  be  said  to  have  wroi 
change  in  the  spirit  of  our  constitu 
what  is  .emphatically  called  the  p 
Crown,  and  which,  by  its  practical  e 
two  vexatious  exercises  of  power,  war 
ance,  kept  up  in  the  minds  of  the  peo] 
perception,  as  well  as  more  awe  of  t 
could  be  felt  in  later  periods,  when  i 
were,  merged  in  the  common  course  o 
with  the  very  complex  mechanism  of 
In  consideration  of  the  surrender  of 
leges  by  the  Crown,  the  Parliament  re 
the  royal  revenue  to  the  annual  sum  < 
the  landed  gentry  were  the  great  gaine 
they  ought,  in  justice,  to  have  been 
compensator}-  tax  :  and  a  proposal  wa 
manent  tax  should  be  laid  on  lands 
which,  as  distinguished  from  those  hi 
been  alone  liable  to  the  feudal  bui 
powerful  in  Parliament  the  landowner 
only  by  the  small  majority  of  two^ 
hereditary  excise  on  beer  and  some 
transferring  their  own  particular  burth< 
at  large.' 
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By  the  13  Car.  II.  c.  5,  it  was  enacted  that  no  petition  Act  against 
to  the  king  or  either  House  of  Parliament,  for  alteration  jUjuSonTng. 
of  matters  established  by  law  in  Church  or  State  (unless 
the  contents  thereof  had  been  previously  approved,  in 
the  country  by  three  justices  or  the  grand  jury  of  the 
county,  and  in  London  by  the  Lord  Mayor,  Aldermen, 
and  Common  Council),  should  be  signed  by  more  than 
twenty  names  or  delivered  by  more  than  ten  persons, 
under  penalty,  in  either  case,  of  ;£^ioo  fine  and  three 
months'  imprisonment. 

The  right  of  petitioning  the  Crown  and  Parliament  is  Right  of  the 
one  of  the  most  valuable  possessed  by  the  subject,  tion^thVcrown 
and  seems  to  have  been  exercised   from   the   earliest  and  Parliament. 
times.      But    for    many    centuries    it    was    practically  j^'s  histoncal 

^  *  -^    development. 

restricted  to  petitions  for  redress  of  private  and  local 
grievances,  and  the    remedies    prayed  for  were  such 
as  have  since  been  provided  by  Courts  of  Equity  and  by 
private  Acts  of  Parliament.     The  practice  of  petitioning 
on  political  subjects  came  into  vogue  during  the  period 
of  the    Great   Rebellion,    many    petitions,  signed   by 
large  bodies  of  people,  being  presented  both  to  Charles  I. 
and  the  Long   Parliament ;   and   it  was  probably  the 
recollection  of  the  intimidation  exercised  by  numerous 
bodies  of  petitioners  in  the  early  days  of  the  Long  Par- 
liament which  prompted  this  restraining  Act  of  Charles 
n.    In  December,  1679,  in  consequence  of  the  dissatis- 
faction of  the  nation  at  the  repeated  prorogations,  great 
exertions  were    made   to  get  up    numerously  signed 
petitions  to  the  king  for  the  assemWing  of  Parliament. 
A  royal  proclamation  was  thereupon  issued,  forbidding 
^  persons  to  sign  such  petitions  under  pain  of  punish- 
inent  This,  though  it  checked,  did  not  entirely  prevent  the 
presentation  of  these  petitions.     Counter  addresses  were 
therefore  sent  up  to  the  throne  from  grand  juries,  magis- 
^tes,  and  many  corporations,  expressing  their  abhorrence 
of  the  petitions  for  the  assembling  of  Parliament,  whence 
the  two  principal  parties  in  the  country  subsequently 
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distinguished   as   Whigs  and   Tories,    obtained  for  the 
time  the  names  of  Petitioners  and  Abhorrers.      By  the 
Bill  of  Rights  the  right  of  the  subject  to  petition  the 
king   was    expressly  sanctioned ;    but    the    House  of 
Commons  for  a  long  time  showed   itself  intoleraat  of 
a  free  expression  of  opinion,  and  extremely  jealous  of 
any  semblance  of  interference  with  its  functions.  In  1701 
the  Commons  imprisoned  five  of  the  Kentish  Petitioners 
until  the  end  of  the  session,  for  praying  the  House  to 
attend  to  the  voice  of  the  people  and  turn  its  loyal 
addresses  into  bills  of  supply.     Any  petition  exprc^ng 
opinions  of  which  the  majority  of  the   House  did  not   I 
approve  was  liable   to   summary   rejection.      In   1772,    | 
a   most   temperate   petition    signed   by   about   250  cX 
the  clergy  and  by  se\'eral   members  of  the  profession* 
of  law  and  physic,  praying  for  relief  from  subscription     j 
to  the   Thirty-nine  Articles,  was  rejected   by  a  Urge     j 
majority  of  the  Commons.     '  It  was  not  until  i779,'s»J"S    i 
Sir  Erskine  May,  '  that  an  extensive  organization  to  pro-    I 
mote  measures  of  economical  and  Parliamentary  reforai      , 
called   into  activity  a  general  system  of  petitioning,—      j 
commencing  with   the   freeholders    of   Yorkshire,  and      , 
extending  to  many  of  the  most  important  counties  and 
cities  in   the  kingdom.     This  may  be  regarded  as  the 
origin  of  the  modern  system  of  petitioning,  by  whidi 
public  measures,  and  matters  of  general  policy,  have  been 
pressed  upon  the  attention  of  Parhament     Correspond- 
ing committees  being  established  in  various  parts  of  the 
country  were  associated    for   the   purpose  of  effecting 
a  common  object  by  means  of  petitions,  to  be  follo«d 
by  concerted  motions  made  in  Parliament     An  organi- 
zation which  has  since  been  so  often  used  with  suceeB 
was  now  first  introduced  into  our  political  system.    But 
as  yet  the  number  of  petitions  was  comparatively  smsU; 
and  bore  little  proportion  to  the  vast  accumulation  of 
later  times.''      The  great  movement  for  the  abolitiMi  *^ 

'  May,  Consl.  Ilial.  i 
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\  slave  trade,  which  began  with  a  petition  from  the 

akers  in  1782,  affords  the  most  remarkable  example 

the  direct  influence  of  petitions  upon  the  deliberations 

Parliament  But  it  was  not  until  the  latter  part  of  the 

gn  of  George  IV.  that  petitioning  attained  the  develop- 

tnt  which  has  since  distinguished  it  in  all  the  great 

litical  movements.^      Not  only  is  the  right  to  petition 

w  fully  recc^nized,  but  *  the  act  of  petitioning  is  free  to 

,  and  Parliament  will  receive  any  petition  respectfully 

Mrded,  and  complying  with  the  forms  of  the  House, 

lilst  the  statute  of  13  Car.  II.  has  nearly  become  a 

ad  letter,  and  under  ordinary  circumstances  no  one 

earns  of  enforcing  that  Act  (intended  to  prevent  violent 

id  tumultuous  petitioning),  or  of  inquiring,  when  a 

lition  is  presented,  whether  its  conditions  have  been 

implied  with.     However,  on  the  trial  of  Lord  George 

ordon,  Lord  Mansfield  expressly  decided  that  the  said 

itute  had  not  been  repealed,  and  on  the  presentation  of 

?  great  Chartist  petition  in   1848  the  Act  was  cited 

en  the  large  body  of  petitioners  were  prohibited  from 

rching  to  present  it  to  the  House.'* 

11  the  session  of  1665  the  Commons  took  advantage  Appropriation 

he  necessity  under  which  the  king  lay,  of  asking  for  °  "*^^ '"' 

lordinarily  large  grants  for  the  prosecution  of  the 

h  war,  to    establish    the  important   principle    of 

updating  the  supplies  to  specific  purposes.       Sir 

:e  Downing,  one  of  the  tellers  of  the  Exchequer, 

uced  into  the  subsidy  bill  granting  the  sum  of 

),ooo  for    the  war  with  Holland,  a  proviso  that 

leys  raised  by  virtue  of  that  Act  should  be  solely 

ble  to  the  service  of  the  war,  and  should  not  be 

)ut  of  the  Exchequer  except  by  order  or  warrant 

ling  that  they  were  payable  for  such  service. 

the  furious  opposition  of  Clarendon,  who  stigma- 

e  proviso  as  derogatory  to  the  honour  of  the 

*  May,  Const.  Hist.  ii.  64-70. 
'  Broom,  Const.  Law,  512. 
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Crown,  Charles  himself  insisted  upon  this  restraint  on  th€ 
executive  power,  having  been  persuaded  that  the  banken 
would  be  more  easily  induced  to  advance  the  money, 
in  anticipation  of  the  revenue,  upon  this  better  security 
for  speedy  repayment.^     The  principle  of  appropriating 


Croru'th  of  the 
National  Debt, 


Attempts  to 
reduce  it. 


*  The  commencement  of  the  National  Debt  dates  from  the  reijgn  of 
Charles  II.     During  the  civil  war  large  sums  of  money  were  deposited,  for 
safe  custody,  with  some  of  the  most  eminent  London  goldsmiths,  who,  after 
the  Restoration,  continued  to  act  in  their  new  capadty  as  banken,  a&d 
began  to  advance  money  to  the  national  Exchequer  on  the  security  of  aa 
assignment  of  some  branch  of  the  public  revenue.     Down  to  1672  iheK 
loans  were  always  punctually  repaid  ;  but  in  that  year,  at  the  outbreak  of  Ike 
Dutch  war,  Charles  II.  was  persiiaded  by  the  Cabal  administratioa  to  mut 
a  proclamation  forbidding  the  payment  of  any  money  out  of  the  EicheaMi 
due  upon  existing  securities,  but  promising,  instead,  to  add  the  interett  uia 
due  to  the  capitsd  and  to  allow  6  per  cent,  interest  on  this  new  stock.     Br 
this  iniquitous  proceeding,  which  caused  several  bankers  to  fail  and  ledMH 
many  of  their  customers  to  the  deepest  distress,  the  king  acquired  tht 
disposal  of  about  ;f  1,300,000.     Interest  was  paid  down  to  the  year  tSI^ 
when  even  this  was  stopped  ;  and  nothing  was  done  for  the  public  credilw 
until  1699,  when  an  Act  was  passed  (which  was  not  to  take  cfiect  tfl 
December  25,  1705)  charging  the  Excise  with  pajrment,  from  the  latterdrij^ 
of  3  per  cent,  interest  on  the  principal  sum  of  j6  11328,526,  redeemable  dl 
payment  of  a  moiety,  but  no  compensation  was  made  for  the  loss  of  tvcilf* 
two  years*  arrears  of  interest     Five  years  previously,  in  1694,  thesaaof  ^ 
;f  1,200,000,  at  8  per  cent,  interest,  had  been  borrowed  by  the  GovcnuM 
from  a  body  of  merchants  who,  in  return,  received  the  prinlese  of  iocoqMM* 
tion,  by  royal  charter,  as  '  The  Governor  and  Company  cm  the  fimk  of 
England.'    The  charter  was  originally  granted  for  only  eleven  yeanoertn^ 
Parliament  reserving  the  right  to  redeem  the  debt  at  any  time  after  Vf^ 
upon  giving  a  year's  notice  ;  and  with  the  redemption  of  thedebc  tbechirt 
was  to  expire.     But  far  from  paying  off  old  debts,  new  loans  were  iH 
time  to  time  raised  by  the  Government  in  a  similar  manner,  and  the  Btail 
Charter  has  been  prolonged  by  several  renewals.     At  the  end  of  WfliH 
III.'s  reign  the  national  debt  amounted  t0  4>ver;£'i6,ooo,oooo,  under  QiM 
Anne  it  reached  the  sum  of  ;f  54,000^ oca     The  Spanish  War,  which  oott* 
menced  in  1739,  added  ;f  31,300,000 ;  and  in  1763,  after  the  SetcnTflD^ 
War,  the  debt  amounted  to  ;f  146,000,000.     The  American  Wir  of  I■d^ 
pendence  increased  the  debt  by  ;f  121,000,000;   and  ;f  601,000^000  vtf 
added  during  the  great  French  War,  at  the  close  of  which  it  had  TiacM 
the  enormous  total  of  ;f840, 8^0,49 1,  involving  an  annual  expenditurcv  f* 
interest  and  management,  of  ^ 32,038, 191. 

The  apprehensions  excited  by  the  steady  advance  of  the  debt  caused  efaH 
to  be  made  at  an  early  period  for  its  reduction.  Sir  Robert  WaJpok 
instituted  a  sinking  fund,  of  which  great  hopes  were  entertained,  and  ow 
the  operation  of  which  the  capital  amount  had  been  reduced  by  tM 
>^7,ooo,ooo  prior  to  the  outbreak  of  the  Spanish  War  in  17J9.  Scat 
further  slight  reductions  were  made  during  subsequent  intervals  of  pen 
and  in  1786  Mr.  Pitt  established  his  famous  permanent  sinking  W" 
;£*!, 000,000  a  year,  which  was  perseveringly  maintained  for  mtsy  J^ 
even  when  it  was  necessary  to  contract  fre^  loans  for  that  porpoie.  Siitt 
1829  the  absurdity  of  paying  off  the  debt  by  borrowing  has  been  abttdoaei 
and  only  surplus  annual  revenue  has  been  applied  in  the  reduction  of  the  deti 

From  ;£^840,85o,49i,  its  amount  in  181 7,  it  had  been  reduced  ueibeji^ 
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the  supplies  was  by  no  means  a  novelty  in  the  constitu- 
tion, but  it  had  only  been  put  into  practice  occasionally 
and  at  long  intervals.^  The  complete  authority  exercised 
by  the  Commons,  during  the  late  Civil  War  and  the 
Commonwealth,  over  the  whole  receipts  and  expenditure 
of  the  national  treasury  had  '  accustomed  the  House  to 
the   idea  that  they  had  something  more  to  do  than 
simply  to  grant  money;'  the  advantage  to  the   nation 
from  their  control  of  its  finances  was  self-evident ;  and 
from  the  date  of  the  Appropriation  Act  of  Charles  II.  it 
became  *  an  undisputed  principle,  recognized  by  frequent 
and  at  lei^h  constant  practice,  that  supplies  granted  by 
Parliament  are  only  to  be  expended  for  particular  objects 
specified  by  itself*    The  principle  of  appropriation  was 
not,  however,  carried  into  full  effect  till  after  the  Revolu- 
tion.    But  from  the  reign  of  William  III.  it  has  been  the 
invariable  usage.  '  The  Lords  of  the  Treasury,  by  a  clause 
annually  repeated  in  the  Appropriation  Act  of  every 
session,  are  forbidden,  under  severe  penalties,  to  order  by 
Acir  warrant  any  moneys  in  the  Exchequer  so  appro- 
priated from  being  issued  for  any  other  service,  and  the 
officers  of  the  Exchequer  to  obey  any  such  warrant.  This 
has  given  the  House  of  Commons  so  effectual  a  control 
over  the  executive  power,  or,  more  truly  speaking,  has 
rendered  it  so  much  a  participator  in  that  power,  that  no 
administration  t:an  possibly  subsist  without  its  concur- 
fence;  nor  can  the  session  of  Parliament  be  intermitted 
for  an  entire  year,  without  leaving  both  the  naval  and 
military  force  of  the  kingdom  unprovided  for.  ...    It  is 
to  this  transference  of  the  executive  government  (for  the 

of  March,  1873,  *o  ;f  726, 584,423,  making,  together  with  ;i'4,829,ioo 
vninnded  debt,  and  a  sum  of  ;£^53)558,58o,  the  estimated  capital  of  exi:>ting 
teminable  annuities,  a  total  nationsd  debt  of  ;f  784,972, 103,  the  interest  and 
management  of  which  amounted  to  an  annual  charge  of  ;£^26,8o4,853.  See 
£ul  KusseU,  £ng.  Gov.  and  Const.  225  ;  Ilallam,  Const  Hist.  iii.  134, 
S14 ;  Macaulay,  Hist.  L  169 ;  and  the  Statesman's  Vcar'Book  (by  F. 
Martin)  for  1874. 

*  Supra,  pp.  249,  261,  285. 

'  Hallam,  Const  Hist  ii.  357. 
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phrase  is  hardly  too  strong)  from  the  Crown  to  the  two 
Houses  of  Parliament,  and  especially  the  Commons,  that  i 
we  owe  the  proud  attitude  which  England  has  maintained 
since  the  Revolution,  so  extraordinarily  dissimilar,  in  the 
eyes  of  Europe,  to  her  condition  under  the  Stewarts. 
The  supplies,  meted  out  with  niggardly  caution  by  fornier 
Parliaments  to  sovereigns  whom  they  could  not  trust, 
have  flowed  with  redundant  profuseness  when  they 
could  judge  of  their  necessity  and  direct  thdr  applica- 
tion.'' 

In  the  session  of  1666,  the  demand  of  large  additional 
supplies  for  the  Dutch  war,  coupled  with  the  indifferent  ( 
success  which  had  attended  the  military  operations,  pn>*  , 
voked  suspicions  of  the  dishonest  appropriation  of  the 
money  previously  voted.     The   Commons  appointed  a  ; 
committee  to  inspect  the  accounts  of  the  officers  of  the 
navy,  ordnance,  and  stores,  and  subsequently  sent  up  a  j 
bill   appointing    commissioners    to   inspect  the  public  | 
accounts,  with  full  powers  to  inquire  and  report  as  to  such  ' 
persons  as  they  should  find  to  have  broken  their  trust    , 
While  this  measure  was  impending,  the  king  proro^cd    < 
Parliament,  but  promised  to  issue  a  royal  commission  for 
the  examination  of  the  accounts.  In  the  following  session, 
1667   (Lord  Clarendon   having  fallen  in  the   intcrvali 
the  Commons  re-introduced  their  bill,  which  passed  a* 
'  An  Act  for  taking  the  accounts  of  the  several  sum* 
therein  mentioned.''  Commissioners  (who  were  to  rqwrt 
from  time  to  time  to  the  king  and  both  Houses  of  Parii»- 
ment)  were  nominated  in  the  Act  and  invested  with  raotf 
extensive   powers,   not   only   for   auditing    the   public 
accounts,  but  for  investigating  frauds  in  the  expenditure 
of  money    and    employment    of  stores.      They  "*" 
authorized  to  examine  upon  oath,  to  summon  inqwA 
to  commit  to  prison  without  bail  all  persons  disobej'iBf 
their  orders,  and  to  determine  finally  on  the  cha^**^ 

'  llollam,  Consl.  Hist.  UL  117.  *  19  Cu.  IL  c  «l 
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discharge  of  all  accountants;  and  upon  a  certificate  of 
their  judgment  the  barons  of  the  Exchequer  were 
directed  to  issue  process  for  recovering  money  to  the 
king's  use,  as  if  there  had  been  an  immediate  judgment 
of  their  own  court^  The  passing  of  this  statute  marked  a 
further  step  in  that  transfer  of  the  control  of  the  execu- 
tive administration  from  the  Crown  to  the  House  of 
Commons  which,  throughout  the  long  existence  of  the 
•Pensionary'  Parliament  of  Charles  II.,  was  quietly  but 
steadily  proceeding. 

Of  all  the  statutes  passed  in  the  reign  of  Charles  II.  Habeas  Corpus 
periiaps  the  most  celebrated  is  the  Habeas  Corpus  Act.  ^^^  ^^'  ^°7^* 
But  although  this  statute  afforded   to   the  subject  a 
prompt  and  efficacious  remedy  in  many  cases  of  illegal 
imprisonment,  it  is  a  mistake  to  suppose  that  it  intro- 
duced any  new  principle  or  conferred  any  new  right. 

The  right  of  personal  liberty — the  most  precious  of  all  Ancient 
'lights— is  as  old  as  the  constitution  itself.  It  rests  upon  [5™^"}'"^  ^""^ 
the  common  law,  which  was  merely  defined  and  declared  detention. 
b^  Magna  Charta  and  the  stream  of  statutes  which 
aflfam  that  enactment.  The  subject  was  therefore  always 
i^Uyfree  from  detention  except  upon  a  criminal  charge 
or  conviction,  or  for  a  civil  debt.  Besides  the  ancient 
Writs  De  odio  et  atid  and  De  homine  rcplegiando  (which 
available  only  in  particular  cases),^  any  freeman  im- 
was  entitled  at  common  law  to  demand  of  the 
Court  of  King's  Bench  a  writ  of  habeas  corptiSy  or  corptis 
Cttur  causa  as  it  was  called,  directed  to  the  keeper  of  the 
prison,  and  commanding  him  to  bring  up  the  body  of  the 
prisoner,  with  the  cause  of  the  caption  and  detention,  in 
order  that  the  court  might  judge  of  its  suflficiency,  and 
^ther  remand  the  prisoner,  admit  him  to  bail,  or  dis- 

.  ^  HaHam,  Const.  Hist.  iL  360.  A  great  deal  of  abuse  and  misapplica- 
^"^  of  the  public  revenues  were  brought  to  light  by  the  commission  ;  and  at 
*^  next  meeting  of  Parliament,  in  October,  1669,  Sir  George  Carteret, 
Jic^sarer  of  the  navy,  was  expcUed  the  House  for  issuing  money  without 
■*R*1  warrant. — Ibid, 

Supra^  pp.  H7^-«6: 

7 


SUCH  as  stinting  ttie  prisoner  aoout  ir 
were  sometimes  adopted  in  order  t 
2.  It  was  doubtful  whether  the  Coui 
could  issue  this  writ ;  and  the  C 
seems  never  to  have  done  so.  It 
whether  a  single  judge  of  the  Con 
could  issue  it  during  the  vacation. 

These  defects  caused  much  delay  it 
but  a  more  serious  matter  was  the  al 
Crown  to  defeat  the  right  altogether, 
the  '  special  command  of  the  king '  w 
cause  to  justify  the  commitment  and 
ject  This  vitally  important  point  w 
elaborately  argued  in  court  and  in 
great  case  of  the  five  knights  (Darnel 
was  intended  to  have  been  settled 
R^ht  which  declared  against  if  Th 
Sir  John  Eliot,  Selden,  and  other  men: 
tion  of  Parliament  in  1629,  and  the  att 
the  words  of  the  Petition  erf*  Right  1^ 
warrant  and  in  the  return  to  the  kai 
able  cause  of  committnent,  '  notablt 
king  and  govemmeat  and  atirriog  up 
enactment  of  the  remedial  clauses  oa 
habeas  corpus  contained  in  the  Act  ' 
Star  Chamber.' 
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imprisoned  in   distant   and   unknown    places    directed 
public  attention  to  the  necessity  for  a  more  speedy  and 
effective   process  of   enforcing   the    subject's  right  to 
personal  liberty.*     In  April,  1668,  a  bill  to  prevent  the  Abortive 
refusal  of  the  writ  of  habeas  corpus  was  introduced  in  the  ai^c^^P^*  *^ 

^  a  remedy. 

House  of  Commons,  but  did  not  pass  through  committee. 
In  March,   1669-70,  another  bill  to  the  same  effect  was 
sent  up  to  the  Lords,  but  fell  through.    In  the  session  of 
1673-74,  the  Commons  passed  two  bills — one  to  prevent 
imprisonment  in  gaols  beyond  the  seas,  the  other  to  give 
a  more  expeditious  use  of  the  writ  of  habeas  corpus  in 
criminal  matters.    These  appear  to  have  failed  in  the 
Upper  House,  as  similar  bills  were  sent  up  to  the  Lords 
in  1675,  and  with  a  like  result      In  1676  the  delay  and 
difficulty  in  procuring  a  habeas  corpus  were  forcibly  exem- 
plified in  the  case  of  Francis  Jenkes,  a  citizen  of  London.  Jenkes's  case. 
He  had  delivered  a  speech  at  the  Guildhall  urging  that  *  ^  ' 
t  common  council  should  speedily  be  held  to  petition 
die  king,  in  the  name  of  the  City,  to  call  a  new  Parlia- 
nent     For  this  he  was  summoned   before  the   Privy 
Council  and  committed   to  prison.     Various  attempts 
Were  unsuccessfully  made   to  obtain  his  enlargement. 
The  Court  of  Quarter  Session  for  Westminster  refused  to 
admit  him  to  bail,  on  the  plea  that  he  had  been  com- 
mitted by  a  superior  court;  or  to  try  him,  because  he 
Was  not  entered  in  the  calendar  of  prisoners.     The  Lord 
Chancellor,   on  being  applied  to   for  a  habeas  corpus, 
itfused  to  issue  it  during  the  vacation ;  and  the  Chief 
Justice  of  the  King's  Bench,  to  whom  in  the  next  place 
recourse  was  had,  made  so  many  difficulties  that  Jenkes 
lay  in  prison   many  weeks   before  he  was   eventually 
enlarged  on  bail.    At  length,  in  1679,  three  years  after 
the  proceedings  in  Jenkes's  case,  the   famous   Habeas 
Corpus  Act  was  passed.     It  is  intituled  '  An  Act  for  the   (? ) 
better  securing   the  liberty    of   the    subject,   and    for 


*  Supra,  p.  497. 
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prevention   of  imprisonments  beyond  the  seas/^   and  is 

restricted  to  the  case  of  persons   imprisoned  (before 

sentence)  for  '  criminal  or  supposed  criminal  matters.' 

Provisions  of       ^^  enacts : — '  I.  That  on  complaint  and  request  in  writii^ 

the  Habeas         by  or  on  behalf  of  any  person  committed  and  charged 

1679.        '        with    any    crime    (unless    committed    for    treason  or 

felony  expressed  in  the  warrant ;  or  as  accessory  or  on 
suspicion  of  being  accessory  before  the  fact  to  any  petit 
treason  or  felony ;  or  upon  suspicion  of  such  petit  treason 
plainly  expressed  in  the  warrant ;  or  unless  he  is  con- 
victed or  charged  in  execution  by  legal  process)  the  Lord 
Chancellor  or  any  of  the  judges  in  vacation,  upon  view- 
ing a  copy  of  the  warrant,  or  affidavit  that  a  copy 
is  denied,  shall  (unless  the  party  has  neglected  for  two 
terms  to  apply  to  any  court  for  his  enlargement)  award  a 
Itabeas  corpus  for  such  prisoner,  returnable  immediately 
before  himself  or  any  other  of  the  judges ;  and  upon  the 
return  made  shall  discharge  the  party,  if  bailable,  upon 
giving  security  to  appear  and  answer  to  the  accusatioo 
in  the  proper  course  of  judicature.  2.  That  such  im\s 
shall  be  endorsed  as  granted  in  pursuance  of  this  Ad» 
and  signed  by  the  person  awarding  them.  3.  That  the 
writ  shall  be  returned,  and  the  prisoner  brought  o])^ 
within  a  limited  time  according  to  the  distance,  not 
exceeding  in  any  case  twenty  days.  4.  That  officeis 
and  keepers  neglecting  to  make  due  returns,  or  not 
delivering  to  the  prisoner  or  his  agent  within  six  hours 
after  demand  a  copy  of  the  warrant  of  commitment, 
or  shifting  the  custody  of  the  prisoner  from  one  to 
another  without  sufficient  reason  or  authority  (specified 
in  the  Act),  shall  for  the  first  offence  forfeit  £\^ 
and  for  the  second  offence  £^QO  to  the  party  grieved 
and  be  disabled  to  hold  his  office.  5.  That  no  person 
once  delivered  by  fiabeas  corpus  shall  be  re-committed  for 
the  same  offence,  on  penalty  of  £$00.    6.  That  e\*efy 

*  31  Car.  II.  c  2. 
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person   committed  for  treason   or  felony,  shall,  if  he 
requires  it,  the  first  week  of  the  next  term,  or  the  first 
day  of  the  next  session  of  oyer  and  terminer^  be  indicted 
in  that  term  or  session,  or  else  admitted  to  bail,  unless 
the  king's  witnesses  cannot  be  produced  at  that  time ; 
and  if  acquitted,  or  not  indicted  and  tried  in  the  second 
term  or  session,  he  shall  be  discharged  from  his  im- 
prisonment for  such  imputed  offence  ;  but  that  no  person 
after  the  assizes  shall  be  open  for  the  county  in  which  he 
is  detained,  shall  be  removed  by  habeas  corpus  till  after 
the  assizes  are  ended,  but  shall  be  left  to  the  justice 
of  the  judges  of  assize.    7.  That  any  such  prisoner  may 
move  for  and  obtain  his  habeas  corpus  as  well  out  of  the 
Chancery   or   Exchequer  as  out  of  the   King's  Bench 
or  Common  Pleas  ;  and  the  Lord  Chancellor  or  judges 
denying  the  same,  on  sight  of  the  warrant  or  oath  that 
the  same  is  refused,  forfeits  severally  to  the  party  grieved 
the  sum  of  ;f  500.     8.  That  this  writ  of  habeas  corpus 
shall  run  into  the  Counties  Palatine,  Cinque  Ports,  and 
other  privileged  places,  and  the  islands  of  Jersey  and 
Guernsey.      9.  That  no  inhabitant  of  England  (except 
persons  contracting,  or  convicts  praying,  to  be  trans- 
ported, or  having  committed  some  capital  offence  in  the 
place  to   which  they  are  sent)  shall  be   sent   prisoner 
to  Scotland,   Ireland,  Jersey,  Guernsey,  or  any  places 
beyond  the  seas  within  or  without  the  king's  dominions, 
on  pain  that  the  party  committing,  his  advisers,  aiders, 
and  assistants,  shall  forfeit  to  the  party  aggrieved  a  sum 
not  less  than  £SOO,  to  be  recovered  with  treble  costs  ; 
shall  be  disabled  to  bear  any  office  of  trust  or  profit ; 
shall  incur  the  penalties  of  praemunire ;  and  shall   be 
incapable  of  the  king's  pardon.*  ^ 

Such   is  the  substance  of  this  great  and   important  Its  defects, 
statute.      It    was    subject,  however,   to  three   defects. 
(i.)  It  fixed  no  limit  on  the  amount  of  bail  which  might 


^  Stephen,  Com.  iv.  25. 
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be  demanded.  (2.)  It  only  ap 
criminal  or  supposed  criminal  ( 
unjust  imprisonment  being  lei 
common  law  as  it  subsisted 
(3.)  It  did  not  guard  against  fa 

The  first  of  these  defects  was 
Bill  of  Rights,  which  declared  ' 
not  to  be  required.'  The  oth( 
serious  attempt  in  1757  to  • 
at  common  law  more  efficieni 
year  1816,  when  they  were  at 
Act  for  more  effectually  sec 
subject,'  (56  Geo.  III.  c  loa) 
to  various  minor  but  impoi 
statutable  remedy  wa^  extend 
ment  on  non-criminal  charg 
empowered  to  examine  and  d 
facts  set  forth  in  the  return,  an 
bail  the  prisoner. 

The  legislation  in  r^ard  to 
terminates  with  the  Act  25  & 
consequence  of  the  decision  < 
Bench  in  Anderson's  case,*  whei 
Upper  Canada)  which  provides 
corpus  shall  issue  out  of  Engl, 
judge  or  court  of  justice  thei 
foreign  dominion  of  the  Crown 
lawfully  established  court  or 
authority  to  grant  and  issue  th( 
the  due  execution  thereof  thr 
dominion.' 

In  contrast  with  the  benefii 
have  been  considering,  is  the  se 
the  Nonconformists  passed  by 
ment  of  Charles  II.   This  Parlii 
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May  8th,  1661,  to  January  24th,  1679)  was,  during  the 
first  few  years  of  its  existence, '  more  zealous  for  royalty 
than  the  king,  more  zealous  for  episcopacy  than  the 
bishops.'  ^  As  the  terror  from  the  late  civil  war  abated,  it 
gradually  threw  off  its  exuberant  loyalty,  and  though  its 
leaders  were  corrupt,  they  were  too  much  alive  to  their 
own  interests  ever  to  sacrifice  any  Parliamentary  power. 
But  the  devoted  attachment  to  the  Church  and  the 
hatred  of  sectaries,  which  distinguished  its  earlier  sessions, 
continued  unabated  to  the  last. 

By  the  '  Act  for  the  well-governing  and  regulating  of  Corporation 
Corporations'  (13  Car.  II.  st.  2,  c.   i.)  a  religious  test  ^^^'  *^'- 
was  combined  with  a  political  test.  All  corporate  magis- 
trates and   office-bearers  were    obliged    to  take   *  the 
Sacrament  of  the  Lord  s  Supper,  according  to  the  rites 
of  the  Church  of  England/  to  renounce  the  solemn 
league  and  covenant,  and  to  swear  that  they  believed  it 
unlawful,  on  any  pretence  whatever,  to  take  arms  against 
the  king,  and  that  they  abhorred  the  'traitorous  position' 
of  bearing  arms  by  his  authority  against  his  person  or 
his  officers.     'These  provisions,'  says  Hallam,  'struck  at 
the  heart  of  the  Presbyterian  party,  whose  strength  lay 
in  the  little  oligarchies  of  corporate  towns,  which  directly 
or  indirectly  returned  to  Parliament  a  very  large  propor- 
tion of  its  members.'*   But  they  equally  affected  all  other 
Nonconformists,  and  established  an  inequality  of  civil 
rights  between  Churchmen  and  Dissenters  which   con- 
tmued  down  to  our  own  day.     The  political  test  con- 
tained in  the  corporation  oath  of  non-resistance,  having 
been    practically    renounced    at    the   Revolution,   was 
abolished  shortly  after  the  accession  of  the  House  of 
Hanover    by   the   'Act  for  quieting  and  establishing 
corporations'  (5  Geo.  i.  c.  6,  s.  2.).    The  religious  test 
was  not  repealed  till  the  reign  of  George  IV.* 
The  famous  Test  Act  (25  Car.  II.  c.  2.)  was. passed  in  Test  Act,  1673. 

*  Macaulay,  Hist,  i.  138.         '  Hallam,  Const.  Hist.  ii.  330. 

•  6  Geo.  IV.  c.  17. 
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1673  '  for  preventing  dangers  which  may  happen  from 
Popish  recusants.'     It  was  provoked  by  the  '  Declaration 
of  Indulgence  *  recently  issued  by  the  king,  dispensing 
with  the  laws   against  nonconformity.     This  Declara- 
tion, though  apparently  a  concession  to  the  Protestant 
dissenters,   was  really  intended  as  a  step  towards  the 
re-establishment   of  the    Roman   Catholic  religion,   in 
which  the  Duke  of  York  was  an  avowed,  Charles  a 
secret  believer.     By  the  secret  treaty  of  Dover,  in  1670, 
the  king,  his  brother,  and  Louis  XIV.  of  France,  had 
entered  into  a  royal  conspiracy  against  the  Protestant 
faith  and  civil  liberties  of  England.      The  precise  terms 
of  this  treaty  were  not  then  indeed  authentically  known, 
'  but  there  can  be  no  doubt,'  says  Hallam, '  that  those  who 
from  this  time  displayed  an  insuperable  jealousy  of  one 
brother,  and  a  determined  enmity  to  the  other,  had  proofs 
enough  for  moral  conviction   of  their  deep  conspiracy 
with  France  against  religion  and  liberty.    This  suspicion 
is  implied  in  all  the  conduct  of  that  parliamentary  oppo- 
sition, and  is  the  apology  of  much  that  seems  violence 
and  faction,  especially  in  the  business  of  the  Popish  plot 
and  the  bill  of  exclusion.*     The  secret  treaty  of  Doi'er 
'  may  be  reckoned  the  first  act  of  a  drama  which  ended 
in  the  Revolution.'^     The  kings  declaration  of  indul- 
gence united  in  opposition  to  it   not  only  the  zealous 
Churchmen,  who  were  disgusted  at  the  favour  shown 
to  both  Papists  and  Dissenters,  but  also  the  Dissenters 
themselves,  whose  hatred  of  popery  outweighed  their 
gratification  at  their  own  toleration,  as  well  as  all  kvers 
of  liberty  and  law,  who  could  not  but  regard  the  king's 
pretension,   in   explicit   terms,  to  suspend  a  body  of 
statutes,  and  a  command  to  magistrates  not  to  put  thcffl 
in  execution,  as  an  assertion  of  despotic  power  iU^  ^ 
itself,  and  capable  of  most  dangerous  extension.    The 
House  of  Commons  voted  *  that  penal  statutes  in  matters 

'  Hallam,  Const  Hist.  ii.  5S6. 
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ecclesiastical  cannot  be  suspended  but  by  Act  of  Parlia- 
ment,* and  addressed  the  king  to  recall  his  Declaration. 
In  his  answer   the  king  lamented  that   the  Commons 
should  question  his  ecclesiastical  power,  which  had  never, 
he  said,  been  done  before.     To  which  they  replied  that 
they  'humbly  considered  that  his   Majesty  had   been 
very  much  misinformed  :  since  no  such  power  was  ever 
claimed  or  exercised  by  any  of  his  predecessors ;  and,  if 
it  should  be  admitted,  might  tend  to  the  interruption  of 
the  free  course  of  the  laws,  and  altering  of  the  legislative 
power,  which  had  always  been  acknowledged  to  reside  in 
the  king  and  the  two  Houses  of  Parliament.'^  At  length 
the  king  was  obliged  to  give  way,  and  cancelled  the 
Declaration.      But  the  Commons,  not  satisfied  with  this 
concession,  extorted  his  assent  to  the  Test  Act,  as  a 
measure   of  security   against    popish    counsellors    and 
officials.      The  Act,  however,  was  so  framed  as  to  affect 
with  equal  disqualification  nearly  all  classes  of  Protestant 
dissenters.     It  provided   that   all   persons  holding  any 
office  or  place  of  trust,  civil  or  military,  or  admitted 
of  the  king's  or  the  Duke  of  York's  household,  should 
publicly  receive  the  sacrament  according  to  the  rites  of 
the  Church  of  England,  and  also  take  the  oath  of  supre- 
macy, and  subscribe  a  declaration  against  transubstan- 
tiation.    The  immediate  effect  of  the  Act  was  to  compel 
Lord  Clifford  to  resign  his  office  of  Treasurer,  and  the 
Duke  of  York  to  quit  the  post  of  Lord  High  Admiral. 

Five  years  later,  in    1678,  a  Parliametitary  Test  was  Parliamentary 
imposed  which,   for  the   first   time,   excluded    Roman    '^^^  ^*^»  '^^8. 
Catholic  peers  from  Parliament.     This  was  mainly  due 
to  the  alarm   excited  in   the  nation   by  the  discovery 
of  the  supposed  Popish  plot*     By  the  'Act  for  the  more 


*  Cobbett's  Pari.  Hist.  iv.  551. 
.  '  'It  is  to  be  remembered  that  there  was  really  and  truly  a  Popish  plot 
in  being,  though  not  that  which  Titus  Oates  and  his  associates  pretended 
*<^/ev«l — not  merely  in  the  sense  of  Hume,  who,  arguing  from  the  general 
*Pini  of  proselytism  in  that  religion,  says  there  is  a  perpetual  conspiracy 
^S^^  ail  governments,  Protestant,  Mahometan,  and  Pagan,  but  one  alert. 
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effectual  preserving  the  king's  person  and  government,  by 
disabling  Papists  from  sitting  in  either  House  of  Parlia- 
ment' (30  Car.  II,  St.  2.  c.  1),  it  was  provided  that  no 
peer,  or  member  of  the  House  of  Commons,  should  sit  or 
vote  without  taking  the  oaths  of  allegiance  and  supre- 
macy, and  a  declaration  repudiating  the  doctrine  of 
transubstantiation,  the  adoration  of  the  virgin,  and 
the  sacrifice  of  the  mass.  Peers  and  members  offending 
were  to  be  deemed  and  judged  Popish  recusants  convict, 
and  forfeit  j^ 500.  besides  suffering  numerous  disabilities. 
While  the  bill  was  in  the  Lords'  House,  the  Duke  of 
York  moved  that  an  exception  might  be  admitted  in  tus 
favour,  and  this  was  agreed  to,  but  only  by  a  majority  of 
two.' 

The  provisions  of  the  Act  of  Uniformity  (13  &  14 
Car.  II.  c,  4-),  maybe  divided  into  two  classes :  (i.)Clau.tc5 
which  continue  in  force  at  the  present  day,  viz.,  those 
which  legalize  the  Book  of  Common  Prayer  as  then  J 
recently  revised  in  Convocation,  with  a  direction  for  its  " 
use  in  every  parish  church  and  other  plact:s  of  public 
worship;  and  which  require  episcopal  ordination  of  ^' 
persons  holding  ecclesiastical  preferment,  together  o'illi * 

cntcrprisinei  effective,  in  direct  operation  agaioit  the  c^lBblisbed  Rsli^i'' 
religion  in  Kngland.  In  this  plot  the  king,  the  Duke  of  Vori,  «a J  tk  W 
of  Fraiwe  were  chief  con!piralon  ;  the  Komisli  priest*,  mhI  f*P<^JlJ 
Jesuits,  were  es^er  co-o[ienilors.  Thcii  machinjtitinsand  lheirW^'''j 
suspected,  and  in  a  general  setise  kuo»ii,  were  di™lced  bj  tbexiW'^ 
puljlication  of  Coltman's  lettecs.  ""'We  bare  here,  he  say*,  i"  '■J^ 
them,  "  3  mighty  work  upon  onr  hands — no  less  (tuui  the  ojo «'*'''' r™! 
three  king'loms,  and  by  that,  perhaps,  the  utter  subduiuE  of  i  f^^Sj 
heresy  which  has  a  long  time  domiDeercd  over  this  nanhem  ■orld.  7"*: 
were  ncTcr  such  hofws  siuce  the  death  of  out  Queen  Mary  a  no*  jVj 
days.  Cod  hath  given  us  a  prince  who  is  become  (I  nuy  saybT  ""^ 
zealous  of  being  the  a.uthoi  and  instrument  of  v>  glorioos  a  wort: ; '''? 
opposition  we  are  sure  to  meet  with  is  also  like  to  be  C>5*t>  * ''''  *i| 
ports  us  to  get  all  the  aid  and  assistance  we  can."  Tlie»  l*"*?^ 
addressed  to  Father  La  Chaise,  confessor  of  Louis  XIV.,  and  d»^^  ^ 
intimate  connexion  with  Fiance  (or  the  gieal  purpose  of  Ritatilg  H"!"' 
— Ilallara,  ConsL  Hist,  ii,  4*3.  __, 

'  From  the  time  of  F.liiabeth  the  oath  of  snprenucy  tnd  bc«  M^ 
from  members  of  the  House  of  Commons  but  not  (rooi  the  Lndi  1^* 


p.  418).     Roman  Catholic  Lords  were  now  (or  the  fira  ll 

their  seats;   and  until  the  reign  of  George  IV.  (10  Cec>  IV.  e.T)°* 
Houses  were  eSecIuolly  dosed  lathe  mcmben  of  thai  If "-'- 
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declaration  from  all  such  persons  of  unfeigned  assent 

and  consent  to  the  contents  of  the  Book  of  Common 

Prayer.        (2.)     Certain     persecuting    clauses    directed 

against  Dissenters,  which  have  since  been  repealed.     By 

the  34th  section  the  Uniformity  Act  of  the  ist  Eliz.  c.  2. 

was  re-enacted  ;  and  as  this  incorporates  by  reference 

penal  clauses  in  the  earlier  Uniformity  Act  of  S  &  6 

Edw.  VI.  c.  I.,  which  again  incorporates  similar  clauses 

in  the  Uniformity  Act  2  &  3  Edw.  VI.  c  i.,  the  statute 

of  Charles  II.,  revived  and  confirmed,  {a)  the  offences  of 

'declaring  or    speaking    anything    in   the   derogation, 

depraving,  or  despising  of  the  Book  of  Common  Prayer, 

or  of  anything  therein  contained,  or  any  part  thereof,' 

and  of  '  willingly  and  wittingly  hearing  or  being  present 

at  any  other  manner  or  form  of  Common  Prayer  than  is 

mentioned  and  set  forth  in  the  Book  of  Common  Prayer,' 

(the  punishment  in  each  case  being,  for  the  third  offence, 

imprisonment   for  life) ;  and   also   (J?)   the   compulsory 

attendance  at  parish  churches.     These  provisions  were 

not  repealed  till  the  reign  of  her  present  Majesty.^ 

The  14th  sec.  of  the  Act  of  Charles  II.  declared  '  that 
no  person  should  presume  to  administer  the  holy  sacra- 
ment of  the  Lord's  Supper '  until  he  should  be  ordained 
priest  by  episcopal  ordination,  under  the  penalty  of  ;{^  100 
for  such  offence.  This  penalty  was  repealed  by  the 
Toleration  Act  of  William  and  Mary.* 

By  the  9th  sec,  not  only  all  persons  in  holy  orders,  but 
all  schoolmasters  and  persons  instructing  youth,  were 
required  to  subscribe  a  declaration  of  non-resistance,  and 
that  they  would  conform  to  the  liturgy  of  the  Church  of 
England  as  by  law  established.  Schoolmasters  and 
private  tutors  were  also  subjected  to  the  penalty  of  three 
months*  imprisonment  if  they  should  presume  to  exercise 
their  calling  without  previous  licence  from  the  bishop  of 
the  diocese.     That  part  of  the  declaration  which  related 


*  7  &  8  Vict  c  102  ;  9  &  10  Vict  c  59. 

*  I  Will,  and  Mar.  st.  i.  c.  18. 
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Conventicle 
Act,  1664. 


Five-Mile  Act, 
1665. 


to  non-resistance  was  abolished  at  the   Revolution 
statute   I   Will.  &  Mar.  c.  8  ;  but  the  licence  of  priv; 
tutors,  though  in  later  times  practically  obsolete,  was  1 
repealed  till  the  9  &  10  Vict  c.  59.^ 

The  immediate  result  of  the  new  Act  of  Uniform; 
was  to  eject  from  the  Established  Church  about  20 
ministers,  who  further  recruited  the  ranks  of  Protesta 
Nonconformists.  But  these  were  not  allowed  to  worsh 
among  themselves  in  peace.  By  the  monstrous  Co 
venticle  Act  (16  Car.  II.  c.  4.)  every  person  above  sixte 
years  of  age  present  at  a  conventicle  (defined  as  *  a 
meeting  for  religious  worship  at  which  five  perse 
were  present  besides  the  household  ')  was  subjected 
the  penalty  of  three  months'  imprisonment  for  the  fi: 
offence,  of  six  for  the  second,  and  for  the  third  to  sev 
years*  transportation.  A  single  justice  of  the  peace  w 
empowered  to  convict  for  the  first  and  second  offeno 
(a  provision  which,  Burnet  tells  us,  *  was  thought  a  gre 
breach  on  the  security  of  the  English  Constitution '),  bi 
transportation  for  the  third  offence  could  only  \ 
awarded  on  conviction  by  a  jury.  Return  before  tb 
expiration  of  the  term  of  banishment,  or  escape  aftc 
conviction,  was  made  felony  punishable  with  death.* 

This  enactment  was  followed,  in  the  next  session,  b> 
*  An  Act  for  restraining  Nonconformists  from  inhabiting 
in  corporations*  (17  Car.  II.  c.  2.)  By  this  'Five-Mile 
Act,'  as  it  is  usually  termed,  (i)  a  new  test  oath  of  non- 
resistance  was  imposed  upon  the  clergy ;  (2)  ever}'  Non- 
conformist minister  was  prohibited,  under  the  penalt}'  of 
£dp  for  each  offence,  from  coming  within  five  miles  of 


'  On  the  Uniformity,  Test,  and  Corporation  Acts,  sec  A.  Aiws 
*  English  Constitution  in  the  Reign  of  Charles  II.,*  pp.  87,  135, 

^  The  Conventicle  Act  was  limited  in  duration  to  three  years,  aoj 
expired  in  1667.  In  1670  it  was  renewed,  with  some  mitigation  ^j 
penalties,  but  with  an  extraordinary  proviso  which  reversed  the  csublisi*J 
legal  principle  of  construing  penal  Acts, — *  That  all  clauses  in  the  ActsIwoM 
be  construed  most  largely  and  beneficially  for  suppressing  conventicles,  v» 
for  the  justification  and  encouragement  of  all  persons  to  be  employed  in  ^ 
execution  thereof. '--22  Car.  II.  c  i. 
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any  corporate  town,  or  of  any  parish,  town,  or  place 
wherein  he  had  been  parson,  vicar,  curate,  stipendiary,  or 
lecturer,  or  had  taken  upon  him  to  preach  in  unlawful  •  , 
assembly  or  conventicle  ;  and  (3)  all  Nonconformists, 
whether  lay  or  clerical,  were  restrained  from  teaching  in 
any  public  or  private  school,  under  the  penalty  of  £dfO 
fine  and  six  months*  imprisonment 

The  provisions  of  these  merciless  statutes  were  not  Persecution  of 

<■•  1  ,  .         J      J  1   ^^  < 'T^i.         !•    •  A  Nonconformists. 

allowed  to  remam  a  dead  letter.  '  The  religious  pefsccu- 
tion  was  not  only  far  more  severe  than  it  was  ever  during 
the  Commonwealth,  but  perhaps  more  extensively  felt 
than  under  Charles  I.*^  No  less  than  8000  Protestants 
are  said  to  have  been  imprisoned  during  this  reign,  in 
addition  to  a  large  number  of  Roman  Catholics.  Of 
1500  Quakers  who  were  confined,  350  died  in  prison.^ 

In  1661  at  the  Savoy  Conference,  in  1669  under  the  Attempts  at 
Cabal  ministry,  and  again  in  1674  through  the  exertions  ^^'"^P''^^^*-"^^^"- 
ofTillotson  andStillingfleet,  attempts  were  indeed  made 
to  bring  about  a  reconciliation  between  the  Church  and 
the  Protestant  Nonconformists  ;  but  the  real  difficulty  of 
effecting  a  compromise,  and  the  unyielding  temper  of 
both  parties,  caused  every  effort  at  comprehension  to 
&1. 

It  was  in  the  year  1679,  during  the  intense  public  Origin  of  the 
agitation  caused  by  the  introduction  of  a  bill  to  exclude  ^rties!"""*  ^*"^ 
the  Duke  of  York  from  the  throne,  on  the  ground  of  his 
professed  Romanism,  that  the  now  familiar  names  of 
^g  and  Tory  were  first  applied  to  the  two  great 
political  parties  in  the  State.  The  king,  having  dissolved 
Parliament  on  the  27th  May,  in  order  to  quash  the 
exclusion  project,  numerous  petitions  were  sent  up  from 
^U  parts  of  the  country  praying  for  the  speedy  meeting 
^^a  new  Parliament.  These  were  met  by  others  from 
"^c  adherents  of  the  court  party,  expressing  abhorrence  at 

J  Hallam,  Const.  Hist  ii.  353. 
^j.    Ncal,  Hist  of  the  Puritans,  v.  17  ;  Delaune,  Plea  for  Nonconformists; 
^'^ort's  Hist  559. 
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the  attempt  to  coerce  the  king  to  summon  ParUamco^  i 
as  an  encroachment  on  the  royal  prert^ative.     The  rival 
parties  were  termed  in  consequence  '  Petitioners' awl 
'  Abhorrers,'  names  ^vhich  were  soon  afterwards  chatted. 
for  '  Whig,'  and  '  Tory.'  ' 
e       '  It  is  acurious  circumstance,'  observes  Lord  ^kcaula]'', 
'  that  one  of  these  nicknames  was  of  Scotch  and  the 
other  of  Irish  origin.     Both  in  Scotland  and  in  IrelMd 
misgovernment    had    called    into    existence    banil*  of 
desperate  men  whose  ferocity  was  heightened  by  ffr 
ligious  enthusiasm.     In  Scotland,  some  of  the  persecuted 
Covenanters,  driven  mad  by  oppression,  had  lately  mu^ 
dered  the  primate,  had  taken  arms  against  tlie  Govern- 
ment, had  obtained  some  advantages  against  the  king'* 
forces,  and  had  not  been  put  down  til!  Monmouth.at  the 
head  of  some  troops  from  England,  had  routed  themst 
Bothwcll   Bridge.     These  zealots  were  most  numenxB 
among,  the   rustics  of  the  western  lowlands,  who  ifo* 
vulgarly  called  Whigs.     Thus  the  appellation  of  \Vhtg 
was  fastened  on  the  Presbyterian    zealots  of  Scotlatnl. 
and   was    transferred   to  those   English   politicians  who 
showed  a  disposition  to  oppose  the  court,  and  tiitrnt 
Protestant  Nonconformists  with  indulgence.     The  bog* 
of  Ireland  at  the  same  time  afforded  a  refuge  to  Popish 
outlaws,  much  resembling   those   who  wert  afterwani' 
known  as   Wliiteboys.     These   men  were   then  callw 
Tories.      The  name  of  Tory   was    therefore  given  W 
Englishmen    who    refused    to    concur   in  excluding  » 
Roman  Catholic  prince  from  the  throne.'  -    But  although 
the  Wliigs  and  Tories  were  first  so  designated  at  t« 
time  of  the  Exclusion  Bill,  the  germs  of  the  two  partW 
may   be   discerned   in    the   opposition  of  the   PuHtM 
members  of  the  Lower  House  to  the  upholders  oft** 
royal  prerogative  under  Elizabeth,  and  their  corpon'f 
existence  may  be  carried  back  at  least  to  the  schi*"!  * 
the  constitutional  party  in  theCommons  which  manifott" 

'  Sufra.  p.  S8l 
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itself  during  the  debates  on  the  Grand  Remonstrance  in 
1641.^ 

Both  Whigs  and  Tories,  it  is  to  be  observed,  agreed  in  Difference 
maintaining  the  system  of  government  by  King,  Lords,  JJ^tween?hc 
and  Commons,  and  all  the  ancient   and   fundamental  two  parties. 
institutions  of  the  English  constitution.     But  there  was, 
nevertheless,  a   wide   and    irreconcilable  difference    of 
opinion  between  them.     The  Tories  looked  towards  the 
Crown,  and  thought    that    the    public   good  was  best 
subserved  by  the  exaltation  of  the  royal  prerogative  ;  the 
Whigs  looked  towards  the  people,  whose  welfare  they 
regarded  as  the  end   and    object  of  all   governments. 
'They  differed,'  says  Hallam,  '  mainly  in  this  :  that  to  a 
Tory  the  constitution,  inasmuch  as  it  was  the  constitu- 
tion, was   an   ultimate  point,  beyond  which    he  never 
looked,  and  from  which  he  thought  it  altogether  im- 
possible to  swerve ;  whereas  a  Whig  deemed  all  forms 
of  government    subordinate   to    the  public  good,  and 
therefore  liable  to  change  when  they  should  cease  to 
promote  that  object.     Within  those  bounds  which  he,  as 
well  as   his   antagonist,  meant  not  to  transgress,  and 
rejecting  all  unnecessary  innovation,  the  Whig  had  a 
natural  tendency  to  political  improvement,  the  Tory  an 
aversion  to  it.     The  one  loved  to  descant  on  liberty  and 
the  rights  of  mankind,  the  other  on   the  mischiefs  of 
sedition  and  the  rights  of  kings.    Though  both,  as  I  have 
said,  admitted  a  common  principle,  the  maintenance  of 
the  constitution,  yet  this  made  the  privileges  of   the 
subject,  that  the  Crown's  prerogative,  its  peculiar  care. 
Hence  it  seemed  likely  that,  through  passion  and  cir- 
cumstance, the  Tory  might  aid  in  establishing  despotism, 
or  the  Whig  in  subverting  monarchy.     The  former  was 
generally  hostile  to  the  liberty  of  the  press,  and  to  free- 
dom of  inquiry,  especially  in  religion ;  the  latter  their 
friend.     The  principle  of  the  one,  in  short,  was  ameliora- 
^on,  of  the  other,  conservation.'  ^ 

*  Supra,  p.  555.  '  Ilallam,  Const.  Hist.  iii.  199. 
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Fnilore  or  the         The  failure  of  the  Exclusioa  Bill  and  the  excesses  of 
Md  prosiration    ^hc  opposition  were  followed  by  a  violent  reaction  iq 
of  the  Whigs,     public  opinion,  which  laid  the  Whig  party  prostrate,  and 
enabled  Charles  11.  to  enjoy,  during  the  last  years  of  hil 
Dcsjmtic  power   reigti,  that  despotic  power  for  which  he  had  long  bee* 
during  the  last     languidly  scheming.    '  It  is  difficult  to  say,'  Lord  Russell 
years  of  hii         j^g  remarked,   '  for  what  reason  Charles,  a  wiKj-  audi 
heartless  man  of  pleasure,  embarked   in  the  vast  under- 
taking of  making  himself  absolute.     Perhaps  his  easy- 
temper  made  him  yield  to  the  suggestions  of  his  brother; 
perhaps  he    merely   consented    to    the    advice   of  bi»' 
courtiers.     The  ready  way  of  accomplishing  this  desigi^' 
once  adopted,  was,  as  he  conceived,   to  obtain  mone/' 
and  troops  from  France.     And  as  his  father's  throne  had ' 
been  overturned  by  religious  fanaticism,  he  proposed  to 
lay  the  foundation  of  his  own   upon  a  religion  of  bliotf 
obedience.     The  scheme  not  running  on  smoothly,  hoiF- 
ever,  he  gave  it  up,  partly  from  laziness  and  partly  frwo  I 
prudence,  contenting  himself  with  charitable  donatioM  | 
from  France  from  time  to  time.     The  virulent  opposition 
of  Shaftesbury,  and  the  attempt  to  exclude  his  brother 
from  the  throne,  again  roused  him  to  exertion ;  and  tiw 
discovery  of  the  Rye  House  plot  afforded  him  a  tolerable 
pretext  for  ridding  himself  of  all  his  considerable  eneoii* 
Thus,  without  activityor  anxiety,  by  merely  taking  aii van- 
tage of  events  as  they  arose,  he  procured  for  himself  anau- 
thority  which  those  of  his  family  who  made  kingcraft  tJieif 
occupation  never  possessed.    He  subdued  the  libcrtie*« 
England,  because  it  gave  him  less  trouble  than  to  mainUin 
them.    But  still,  though  unsuccessful,  the  men  who  couW 
propose  and  carry  through  the  House  of  Commons  a  W 
for  the  exclusion  of  the  next  heir  to  the  throne  ev-incoo 
a  spirit  of  honesty  and  freedom  which  no  hazard  cdoM 
quell.     The  Bill  of  Exclusion  was  the  l^al  warning* 
the  Revolution.' ' 

'  Earl  Rui^sell,  Eng.  Gov.  utd  Coari.  f.  tl> 
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HI 
I.  ascended  the  throne  in   1685,  with  a  fixed  James  II. 

,     ,  ,  ,         A.D.  1685-1688. 

make  himself  an  absolute  monarch,  and  to  His  despotic 

:  established  Protestant  faith.  designs. 

T  respects  circumstances  appeared  peculiarly  Circumstancef 

to  his  despotic  aims.     The  popular  party  were  ^^m!^     ^° 

e  completely  crushed.     The  determination  of 

's  last  Parliament,  in  1681,  to  accept  of  no- 

the  Exclusion  Bill  had  been  punished  by  a 

solution,  after  a  session  of  only  one  week  ;  and 

1  of  the  plain  letter  of  the  law,  which  required 

iger  interval  than  three  years  should  elapse 

le  dissolution  of  one  Parliament  and  the  as- 

>f  another,  no  writs  had  since  been  issued  for 

n.     The  High  Church  and  Tory  party  were 

leir  advocacy  of  hereditary  despotism    as   a 

'dained  institution,  and  the  University  of  Ox- 

>ut  recently  (July,   1683)  published  a  decree 

the  necessity  of  passive  obedience,  and  con- 

:he  works   of  Milton,   Buchanan,  and  others, 

:  contrary  propositions,  to  be  publicly  burnt. 

d  be  found  necessary  or  expedient  to  summon 

ent,  steps  had    been   taken    to    render   that 

as  subservient  to  the  Crown   as    its   prede- 

ad    been    under    Henry  VHI.      In    1683  an 

n  quo  warranto  had  been  filed  in  the  King's 

linst  the  Corporation  of  London,  which,  on 

i  of  some  alleged  irregularities,  was  adjudged 

rfeited  its  charters.     The  corporation  was  then 

d  in  such  a  manner  as  to  render  it  a  mere  tool 

rt.     The  same  policy  was  pursued  during  the 

^ears  against  several  other  obnoxious  corpora- 

ny  others  were  intimidated  into  making  quasi 

surrenders,  receiving  in  return  new  charters, 

a  far  more  oligarchical  model,  and  reserving 

g  the  right  of  appointing  the  first  members ;  * 


ii 


flfreys,  on  the  northern  drcuit,  in  1684,  is  said  to  have  '  made 


Tli£  Siciuart  Period. 


[C* 


and  the  general  result  was  to  confine  the  power  of 
returning  a  large  proportion  of  the  members  of  the 
House  of  Commons  to  nominees  of  the  Crown.  In 
addition,  Louis  XIV.  of  France  was  ready  and  anxiota 
to  aid  the  designs  of  his  brother  monarch  with  moafj 
and  men. 

James  began  his  reign  by  an  illegal  prodamalfon 
ordering  the  continued  payment  of  the  customs  duties 
which  had  been  granted  only  for  the  late  king's  life. 
With  much  misgiving,  the  king  yielded  to  the  advice  of 
his  ministersand  summoned  a  Parliament.'  '  Thoscwho 
look,' says  Hallam,  'at  the  debates  and  votes  of  this 
assembl}',  tiieir  large  grant  of  a  permanent  revenue  to 
the  annual  amount  of  two  millions,  rendering  i 
frugal  prince,  in  time  of  peace,  entirely  out  of  all  de- 
pendence on  his  people  ;  their  timid  departure  from  a 
resolution  taken  to  address  the  king  on  the  only  matter 
for  which  they  were  really  solicitous — the  enforcement  j 
of  the  penal  laws — on  a  suggestion  of  his  displeasure;  ( 
their  bill  entitled,  "  For  the  prescr\'ation  of  his  Majc^t/' 
person,"  full  of  dangerous  innovations  in  the  law  of 
treason,  especially  one  most  unconstitutional  clause,  tlut 


alt  the  charlets,  like  the  walls  of  Jericho,  Tall  down  bcfon  hio.  ""^ 
returned  Uden  with  surrenders,  the  spoils  at  (owns.* — Noflb^i  EiwA 
bif>,  cilei!  in  Hallam,  Const.  Hist.  ii.  45J. 

'  James  "was  painfiilly  aniioui  to  exculpate  himself  from  the  S"*/! 
haying  acted  undutiftilly  and  disirspectfully  towardx  Fnnoe.  m  "" 
Ii:uiUoii  into  a  private  room,  and  there  apologized  fur  haiioE  dutd  la  l*^ 
so  important  a  step  without  the  previous  sanction  of  Lotus.  "Amn  f^ 
master, "  ^d  James,  "  of  my  gratitude  and  attachment.  1  know  itnt  rib* 
out  his  protection  I  can  do  nothing.  I  know  whai  troubles  wtI"*^ 
brought  on  bimsclT  by  not  adhering  steadily  to  Fnnce.  I  wilt  like  p" 
care  not  to  let  the  Houses  meddle  with  foreign  alUJiin.  U  I  err  k)  0^ 
any  disposition  to  make  mischief,  I  will  send  them  abonll  thrit 
Explain  this  to  my  good  brotlier.  1  hope  that  he  will  not  Hh 
that  1  have  acted  without  consulting  him.  He  has  a  right  to  bci 
nnd  it  is  my  wbh  to  consult  him  about  erciything.  ~  " '  "* 
delay,  even  of  a  wccli,  mi^l  have  produttdsenoBseo..-,.  _ 
following  maming  Rochester  proceeded  to  auk.  BatiUoa  far 
will  be  well  laid  out,"  he  said ;  "  your  maMe  cannot 
belter.  Represent  to  him  strongly  how  impoitaat  U 
England  should  be  dependent  not  on  his  own  people 
of  France  alone," '—Muaulay,  HiaL  i.  356. 
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anyone  moving  in  either  House  of  Parliament  to  change 
the  descent  of  the  crown  should   incur  the  penalties  of 
that  offence  ;  their  supply  of  ^^700,000,  after  the  suppres- 
sion of  Monmouth's  rebellion,  for  the  support  of  a  stand- 
ing army ;  will  be  inclined  to  believe  that,  had  James 
been  as  zealous  for  the  Church  of  England  as  his  father, 
he  would  have  succeeded  in   establishing  a  power  so 
nearly  despotic  that  neither  the  privileges  of  Parliament 
nor  much  less  those  of  private  men  would  have  stood  in 
his  way.     Nothing  less  than  a  motive  more  universally 
operating  than  the  interests  of  civil  freedom  would  have 
stayed  the  compliant  spirit  of  this  unworthy  Parliament, 
or  rallied,  for  a  time  at  least,  the  supporters  of  indefinite 
prerogative  under  a  banner  they  abhorred.     We  know 
that  the  king's  intention  was  to  obtain  the  repeal  of  the 
Habeas  Corpus  Act,  a  law  which  he  reckoned  as  de- 
structive of  monarchy  as  the  Test  was  of  the  Catholic 
religion.     And  I  see  no  reason  to  suppose  that  he  would 
have  failed  of  this,  had  he  not  given  alarm  to  his  high- 
church  Parliament  by  a  premature  manifestation  of  his 
design  to  fill  the  civil  and  military  employments  with 
the  professors  of  his  own  mode  of  faith.'  ^ 

The  opposition  shown  by  the  Parliament  to  the  king's  its  opposition  to 
avowed    intention    of   keeping   Romish  oflficers  in  his  tj»c.k^"g's 

^     **  design  to  over- 

service,  contrary  to  the  provisions  of  the  Test  Act,  was  throw  the  Test 
punished  by  a  hasty  prorogation  ;  and  although  Parlia-  by  proro^tion 
ment  was  continued  in  existence  by  further  prorogations  anci  ultimate 
for  about  eighteen  months  before  being  dissolved,  it  was 
never  again  assembled  during  James's  reign. 

Taking  advantage  of  Monmouth's  late  insurrection,  increase  of  the 
the  kijig  increased  the  number  of  regular  troops  in  standing  army. 
England  from  6,000  to  about  30,000 ;  *   and  as  these 


\  Const.  Hist  iii.  50. 

■  Standing  Army. — The  military  force  in  England  had  long  consist e<l  Standing  Amiy, 

^f  two  kinds  of  troops,  which  may  be  classified  as  constitutional  and  7 wo  kinds  oj 

'^xicoQstitutionaL  troops,  consti- 

(I)  The  constitutional  forces,  consisting  of  (<f)  the  feudal  militia,  bound  tutional  and  un* 

"y  the  tenure  of  their  lands  to  serve  the  king  both  at  home  and  abra-id  constitutional. 


were  largely  officered  by 
that  he  had  rendered  him 


(summoned  (or  the  last  lime  to  re 
of  Chailes  L  against  the  Scots 
iz  Cat.  II.  c  24,  abolishing  the  1 
national  militia,  bound  excTusivel' 
described  (lufra,  pp.  58,  59,  88,  i 
(1)  The  unconstitutional  forces 
more  or  less  permanent  charadei 
sovereign  {supra,  p.  333)  and  thej 
tained  in  a  few  forliiied  places— Ih 
Tilbury,  and,  before  the  union  ol 
places  on  the  Scottish  border  ;  (1 
comprising  the  iH'tndiary  troops,  ' 
employed  by  English  kings  for  ih 
levies  raised  by  eompulsory  conscn 
several  occasions  had  recourse  to 
clearly  illegal ;  and  accordingly  th 
a  statute  (I  Edw.  HI.  c.  5)  '  Tt 
charged  to  arm  himself  otherwise  t 
prt^enilors  ;  and  that  no  man  be  ci 
necessity  requirelh  and  sudden  con 
and  then  it  shall  be  done  as  hath  h 
the  realm.'  This  statute  Edward  1 
individuals,  but  on  the  counties  »ni 
The  Parliament  met  this  new  demo 
viding  '  That  no  man  shall  be  cons 
archers,  other  than  those  who  hold 
consent  and  grant  in  Parliament,' 
the  fourth  year  of  Henry  IV.  {c.  i; 
foreign  K-arfare  were  discontinued, 
rank  and  influence  10  raise  troops  a 
as  the  great  cost  of  stipendiary  troo 
soon  as  the  particular  necessity  fon 
country  escaped  the  danger  of  a  sta 

Under  the  despotic  sway  of  the 
for  military  service  out  of  the  king 
exercise  by  Charles  I,  called  forth, 
against  impressment  of  the  iGlh  yi 
great  object  of  Charles  and  of  S 
but  the  popular  paity  in  Parliameal 
Continent  had  been  turned  into  des 
a  determined  opposition.  The  out! 
upon  the  question  who  should  come 
the  civil  war  that  the  system  ofslan 
By  the  *  Instrument  of  Government, 
the  title  of  '  His  Highness  the  Lord 
support  of  a  n^lar  army  of  3Ci,0(X 
which  Cromwell  held  the  country  e: 
antipathy  to  a  standing  army.  At 
for  the  disbandment  of  the  army  of  t 
somewhat  reluctantly  assented.  G« 
stream)  and  one  other  of  hoise  wer 
vice  ;  another  was  formed  out  of  trc 
amounting  in  1663  to  5000  men,  foi 
nucleus  of  the  present  r^ular  army. 
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:ion.     Throwing  off  all  disguise,  he  soon  made  it  The  ^»"g^  „ 

,  .,,,_.-  ,  .     throws  on  all 

nt  that,  with  a  bench  of  judges  to  pronounce  his  disguise 

Is  the  end  of  Charles  II.  *s  reign  the  garrison  of  Tangier  (consisting    Grtnvth  of  stand- 
|[iinent  of  horse  and  two  of  foot)  was  recalled  to  England,  and    ing  army  umUr 

numbers  of  the  regular  force  to  about  7000  foot  and  1700  cavalry    Charles  11.  and 
>on$.     James  II.  endeavoured  to  make  himself  absolute  by  means   Janus  If. 

standing  army.     Taking  advantage  of  Monmouth*s  insurrection, 

large  additions  to  the  military  force  left  by  his  brother,  and 
p  their  numbers  to  about  30,cxx>  men.  He  formed  a  vast  camp 
low  for  the  purpose  of  overawing  London,  and  induced  the  judges 
nee  sentence  of  death  on  deserters  contrary  to  both  the  letter  and 
(le  law.  But  under  both  Charles  II.  and  James  II.  the  Parliament  Parliamentary 
Y  opportunity  of  opposing  the  permanent  retention  of  the  troojys  opposition  to  it, 
jre  necessarily  rais€?d  from  time  to  time  for  special  purposes. 

1667,  12,000  fresh  troops  were  hastily  levied  for  the  Dutch  war, 
ions  at  once  came  to  an  unanimous  resolution  to  request  the  king 

I  them  immediately  upon  the  conclusion  of  peace.  Similarly,  in 
cr  fresh  levies  had  been  raised  for  the  second  Dutch  war,  the 
(  resolved  *  that  the  continuing  of  any  standing  forces  in  this 
her  than  the  militia,  is  a  great  grievance  and  vexation  to  the 
and  when,  in  1678,  Charles  II.  suddenly  levied  20,000  men,  on  the 
a  war  with  France,  the  Commons  only  consented  to  vote  supplies 

ion  that  these  troops  should  be  disbanded.     One  of  the  principal 

'  Clarendon's  impeachment  was  that  he  had  advised  *  the  raising 

ling  army  and  to  govern  the  kingdom  thereby '  {supra,  p.  497).        Declared  illepai 

^ality  of  raising  or  keeping  a  standing  army  within  the  kingdom    l     n^t    r    ^ 

[peace,  except  with  consent  of  Parliament,  is  expressly  declared    b.p^/t 

II  of  Rights.     This  declaration  has  been  regularly  repeated  in  the 

Vet  (passed  for  the  first  time  in   1688,  for  one  year  only,  and    TAe  Mutiny 

renewed  ever  since),  together  with  the  further  declaration  *  that  no    ytct. 

be  forejudged  of  life  or  lirab,  or  subjected  in  time  of  peace  to  any 

unishment  within  this  realm  by  martial  law,  or  in  any  other  manner 

ndgment  of  his  peers  and  according  to  the  known  and  established 

lis  realm.'     Then  follow  provisions  for  embodying  an  army  for  the 

the  kingdom  and  its  dependencies,  and  authorizing  the  Sovereign 

articles  of  war  for  the  government  of  the  troops  by  martial  law. 

gh  the  maintenance  of  a  military  force  has  been  absolutely  dependent.    Continued  pre- 

Revolution,  upon  the  will  of  Parliament,  so  strong  was  the  national  jmiicg  against 

under  William  III.  against  a  standing  army,  that  in    1697,  after   standing  army 
e  of  Ryswick,  the  Commons  insisted  upon  the  dismissal  of  the   ^f^^  ff^g  Reixh 
Itch  guards  and  on  the  re<luclion  of  the  numl>cr  of  troops  to  7000  i^tiQfi 
ds  increased  to  10,000)  for  the  defence  of  England,  and  12,000  for 
The  great  victories  of  Marllx)rough  reconciled  the  nation  some- 
he  idea  of  a  standing  army  ;  and  it  was,  moreover,  necessar}*,  during 

the  Pretender,  in  order  to  prevent  the  Scotch  and  oth«r  adherents  of 
1  Stewarts  from  rising  in  rebellion  ;  yet,  under  George  I.  and  down 
ose  of  the  eighteenth  centwry,   the  ordinary  peace  establishment, 

of  the  troops  in  Ireland,  but  including  the  garrisons  of  Minorca 
altar,  but  slightly  exceeded  17,000  men.  In  1 73 1,  Parliament 
xi  its  jealousy  of  the  military  power  by  passing  an  Act  (8  Geo.  II. 
bidding  any  troops  to  come  within  two  miles  of  any  place,  except 
&1  or  a  garrison  town,  during  an  election.  In  the  same  spirit,  the 
s  resolved,  in  1 741,  consequent  upon  the  military  havmg  been 
to  quell  some  riotous  proceedings  at  a  Westminster  election,  *  that 
nee  of  a  regular  body  of  armed  soldiers  at  an  election  of  members 
n  Parliament  is  a  high  infringement  of  the  liberties  of  the  subject, 
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commands,  and  an  army  to  enforce  them,  coo 
limitations  would  no  longer  be  suffered  to  sta 
way  of  his  despotic  designs.' 

His  first  step  was  to  procure  a  judicial  d 
favour  of  his  assumed  prerogative  of  dispen 
the  observance  of  the  laws.'  Having  carefully  f 
from  the  bench  such  of  the  judges  as  would  no 
to  decide  according  to  his  wishes,'  and  having  : 
others  in   their  stead,  a  collusive  action  was 


Earl  Ritssiiri 
rtmarks  on  a 
itamiing  army 


m  «.««  ^         ^  Ttc  French  K.rf.lton  .nd  Ih,  P„™1„  W,,  ,„t  „„l,  t«l 

tenaUd lea  the  nation  lo  a  standing  army,   but  cscited  a  desire  in    many- 

Oandine  army      Eentlemen  espedally— for  a  xery  large  permanent  force.      I 

afltr  I&  PcHin-     ""■  '*'"  peace  cslablishment  of  the  United   Kinedom,  in  iS 

ttdar  War  °^  5^°'^  '"^^  ('"  addition  to  100,000  to  be  distributed  among 

reliefs.    Fiance,   and   India),   the   Ministers  of  the  Cnmn  I 

rendered    necessary,    first    on    account  of   the  incraue  ^ 

establishments  of  continental  states,  and  (he  necessity  of  pn 

station  among  the  Powers  of  Europe ;    and,   secondly,   be< 

increase  of  population,  and  the  military  services  required  in  ci 

revenue  and  executing  the  laws.'  'Those rca,Miiis,'  observe*  Eirl  I 

Lonsl.  181 1,  'may  serve  as  a  guidt  (o  leacb  the  pev'ple  of  tngJ 

purposes  an  army  ought  uat  to  l>c  ki'[il  up.     I'hcy  alTonJ  a  limi 

fur  the  amount  of  our  military  furvc.      As  long  as  the  numbers 

can  be  proved  to  be  indispensable  for  maintaining  garrisons 

E laces  and  prcser^'ing  a  nucleus  for  war,  the  nation  may  con.- 
arangues  against  a  standing  army  as  puerilt  declamnlion  ;  bu 
hear  it  urgi-d  that  it  is  necessary  to  assiniibtc  our  [■>vatc  0!Wl 
thai  of  iht  Continental  rowcrt,  ami  ibal  a  large  army  is  render 
by  the  increase  of  our  population,  then  it  is  lime  for  them  to 
selves  and  ahake  off,  before  it  is  too  Into,  the  Inirtben  of  a  uiili 
ment.'  The  vast  scale  upon  which  warfare  has  been  conducli 
years  has,  of  course,  rendered  it  necessary  that  the  '  nucleu 
purely  defcn^vc  purposes,  should  be  much  larger  than  former 
standing  army,  see  Larl  Russell,  Eng.  Con-^t.  269- zSl ;  Hallam 
i.  266,  iti.  45,  46,  Const  Hi^t.  iii.  105-107,  259-163  ;  Mac 
Kni;.  (Woths,  «1.  1SO6),  i.  94-97,  227-233,  525,  526,  iv.  33I- 
'  llallam,  Const.  Hist,  iii,  p.  60. 

-  On  the  ^iispeniling  and  dispensing  power,  see  sufra,  p.  28< 
»  •  I  am  determined,'  said  the  king  loChicf  Justice  Jones,  of  t 
Fleas,  '  to  hare  twelve  judges  who  will  be  all  of  my  mir>d  as  to 
'Vour  Majesty,' answered  the  Chief  Justice,  'may  find  twelve  in 
mind,  but  hardlylwclvelawyers.'  He«-as  thenplainly  told  ihathi 
give  up  Ills  opinion  or  Ins  place.  '  For  my  place,'  he  answer 
hltle.  1  am  old  and  worn  out  in  the  Service  of  the  Crown 
mortified  to  lind  that  your  Majesty  thinks  me  capable  of  giYinc 
which  none  but  an  ignorant  or  a  dishonest  man  could  E''^'  ' 
missed,  together  willi  Montague,  Chief  Baron  of  the  &cbcqat 
puisne  judges,  Neville,  and  Charlton.  — Macaulay,  HhL  i.  jl^ 
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against  Sir  Edward  Hales,  a  recent  convert  to  Romanism,  //»/«'  case, 
for  the  penalty  incurred  by  accepting  a  military  command 
without  taking  the  oath  and  making  the  subscription 
required  by  the  Test  Act.  The  defendant  having 
pleaded,  in  answer  to  the  Act,  a  dispensation  from  the 
Crown,  eleven  out  of  the  twelve  judges  decided  in  favour 
of  the  prerogative ;  grounding  their  decision  upon 
slavish  maxims  of  absolute  power  which  were  capable  of 
extension  far  beyond  the  immediate  case.^ 

The  dispensing  power,  which  the  courts  of  law  had 
thus  solemnly  recognized,  was    now    vigorously    and 
systematically  exercised.     Four  Roman  Catholic  peers, 
Powis,  Bellasyse,  Arundell,  and    Dover,   with    Father 
Pctre,  a  Jesuit,  were  sworn  of  the  Privy  Council.    Several 
clergymen  who  had   apostatized    to    Romanism    were 
authorized  to  hold  benefices  without  complying  with  the 
requirements  of  the  Act  of  Uniformity  ;  the  Vice-Chan-  Deprivation  of 
ceUor  of  Cambridge  was  deprived  of  his  office  for  declin-  ^u<^  of  (^. 
ing  to  confer,  at  the  king's  request,  an  academical  degree  bridge. 
upon  Alban   Francis,    a   Benedictine   monk ;   and  the 
fellows  of  Magdalen  College,  Oxford,  were  expelled  for  Expulsion  of 
irfbsing  to  elect  as  their  president  a  Roman  Catholic  M^Jd^te^  ""^ 
nominee  of  the  Crown.     These  last  two  acts  of  tyranny  College,  Oxford, 
were  accomplished  under  the  summary  and  arbitrary  New  High 
jurisdiction  of  a  new  '  court  of  Commissioners  for  Ec-  cowl  ****^ 
desiastical  Causes,'  which  the  king  had  recently  estab- 
lished in  direct  defiance  of  the  Act  of  the  Long  Parlia- 
ment (i6  Car.  I.  c.  ii)  abolishing  the  High-Commission 
Court,  and  of  the  more  recent  statute,  13  Car.  II.  c.  12, 
which,  while  reinstating  the  clergy  in  the  ecclesiastical 
power,  had  expressly  forbidden  the  creation  by  commis- 
sion of  any  similar  court^ 


'  Godden  t.  HaUs^  ii  State  Trials,  1166 ;  Hallam,  Const.  Hist.  iii.  62. 
^ '  The  whole  government  of  the  Church  was  entrusted  to  seven  commis- 
■oners  (three  clerics  and  four  laymen),  of  whom  the  Chancellor  Jeffreys 
*«s  the  chief.  *  The  words  in  which  the  jurisdiction  of  these  officers  was 
^iescrihed  were  loose,  and  might  be  stretched  to  almost  any  extent.  All 
colleges  and   grammar  schools,  even  those  which  had  been  founded  by 


xt  xt  *» 


It  is  generally 

resisted  by  the 

NoQcon- 

foimisls. 


The  S 

In  April,  1687,  James 
for  Liberty  of  Conscie 
will  and  pleasure  that  : 
all  and  all  manner  of  p< 
for  not  coming  to  chun 
or  for  any  other  non-c 
lished,  or  for  or  by  re 
any  manner  whatsoevei 
the  further  execution  o 
of  them,  is  hereby  susp 

'  The  motive  of  this  < 
*  was  not  so  much  to  re 
penal  and  incapacitatin 
accession  and  the  jut 
Bench  in  favour  of  Ha 
by  extending  to  the  Pr 
measure  of  toleration, 
arbitrary  power  those 
and  steadiest  adversarii 
ever,  for  the  most  part  1 

the  liberality  of  private  bcnefac 
new  board.  All  who  depended 
ncnilcmicnl  institutions  ^i"^^^  l 
fronillie  Vice-Chancellors  ofO: 
pcdnfioguc  who  tnuglit  Coiileriu 
if  any  one  of  those  many  Ihoiisi 
thing  distasteful  to  the  Goven 
before  them.  In  their  mode  of 
rule.  They  were  themselves  at 
party  was  to  be  furnished  witl 
eKamined  and  cross-examined. 
was  liable  to  be  Hispended  from 
nuuncul  incapable  of  holding;  ai 
macious,  he  niighl  be  exconimu 
all  civil  rights  and  imprisoned  fi 
the  court,  be  loaded  with  all  thi 
been  reduced  to  be(3;ary.  No  a 
directed  lo  execute  their  olTice  n 
might  seem  to  lie,  inconsistent 
person  Fihould  doubt  that  it  was 
which  the  Long  P.irliamcnt  liaii 
directeil  lo  use  a  seal  bearing  ex 
n  with  tlie  seal  of  the  ol 
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of  the  king,  and,  against  their  own  immediate  interests, 

joined  the  Church  in  resisting  a  measure  which  they 

well  knew  had  for  its  ultimate  object  the  restoration  of 

Romanism.     It  is  to  be  observed  that  this  declaration 

went  much  further  than  the  prerogative  recognized  in 

Hales'  case,  of  dispensing  with  prohibitory  statutes  in  the 

case  of  particular  individuals,  sweeping  away,  as  it  did  in 

effect,  a  whole  series  of  laws  made  for  the  security  of  the 

established  religion.     It  amounted,  in  the  words  of  Mr. 

Justice  Powell,  *  to  an  abrogation  and  utter  repeal  of  all 

the  laws  ;  for  I  can  see  no  difference,  nor  know  any,  in 

law,  between  the  king's  power  to  dispense  with  laws 

ecclesiastical  and  his  power  to  dispense  with  any  other 

laws  whatsoever.     If  this  be  once  allowed  of,  there  will 

need  no  Parliament.    All  the  legislature  will  be  in  the 

king'  1 

After  a  year's  interval,  during  which  the  king  had  Second  DecU- 
xnade   rapid   and  open   advances    towards   Romanism,  diligence. 
the  Declaration  of  Indulgence  was  published  a  second 
time,  followed  by  an  order  in  council  directing  it  to  be  Ordered  to  be 
read  in  all  churches,  and  for  that  purpose  to  be  sent  and  churches, 
distributed  throughout  their   several    dioceses    by  the 
bishops.    A  humble  petition  of  the  primate  and  six  other 
I^lates  *  against  this  order,  presented  to  the  king  in  his 
Own  closet,  was  pronounced  a  seditious  libel ;  and  the 
Seven  bbhops  were  sent  to  the  Tower,  and  soon  after-  imprisonment 
Wards  brought  to  trial  before  the  Court  of  King's  Bench,  ot  th'/^cn'''' 
Amidst  the  enthusiastic  rejoicings  of  the  whole  nation,  Bishops, 
fte  jury  returned  a  verdict  of  acquittal  (30  June,  1688). 
*  The  prosecution  of  the  bishops,'  says  Macaulay,  *  is  an 
^ent  which  stands  by  itself  in  our  history.     It  was  the 
first  and   last  occasion  on  which  two  feelings  of  tre- 
mendous potency — two  feelings  which   have  generally 

^  *  Judgment  of  Mr.  Justice  Powell  in  the  *  Case  of  the*  Seven  Bishops,' 
^Jfoom,  Const.  Law,  p.  490. 

*  Their  names  were  Bancroft,  Archbishop  of  Canterbury  ;  Lloyd,  Bishop 
^  St  Asaph  ;  Ken,  of  Bath  and  Wells ;  Trelawney,  of  Bristol ;  Lake,  of 
^^chestcr ;  Turner,  of  Ely ;  and  White,  of  Peterborough. 
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been  opposed  to  each  other,  and  either  of  which,  wbei 
strongly  excited,  has  sufficed  to  convulse  the  State — wer 
united  in  perfect  harmony.     Those  feelings  were,  lovi 
of   the   Church  and  love  of  freedom.      During    manj 
generations  eveiy  violent  outbreak  of  High-Church  fed' 
ing,  with  one  exception,  has  been  uiifa\'ourab)e  to  ciWi 
liberty ;  every  violent  outbreak  of  zeal  for  liberty-,  with 
one  exception,  has  been  unfavourable  to  the  authoriiy 
and  influence  of  the  prelacy  and  the  priestliood.     Id 
1688  the  cause  of  the  hierarchy  was  for  a  moment  that 
of   the    popular   party.      More    than     nine    thomaad 
clei^ymen,   with   the   primate    and   his    most  respect- 
able  suffragans   at   their    head,  offered   thtmsclvis  w 
endure  bonds  and  the  spoiling  of  their  goods  for  the 
great   fundamental   principle  of  our  free  constitutioa 
The  effect  was  a  coalition  which  included  the  most 
zealous  Cavaliers,  the  most  zealous  Republicans,  and  al' 
the  intermediate  sections  of  the  community.     The  spirit 
which  had  supported  Hampden  in  the  preceding  gtitcra- 
tion,  the  spirit  which,  in  the  succeeding  generation,  sup* 
ported  Sacheverell,'  combined  to  support  the  archbiibopF 
who  was  Hampden  and  Sachevercll  in  one.    .    ,   .  Tn* 
names  of  Whig  and  Tory  were  for  a  moment  forgotK"- 
The  old  Hxclusionist  took  the  old  Abhorrcr  by  the  hand- 
Episcopalians,    Presbyterians,    Independents,    Bapn^'* 
forgot  their    long   feud,    and    remembered   only  then 
common  I'rotcstantism  and  their  common  danger.'' 

On  the  day  on  which  the  vurdict  of  not  guilty  *" 
returned  in  the  case  of  the  stven  bisliops,  the  cclcbRl*  , 
invitatitui,  signed   by  the  carls  of  Danby.  Dcvonslii'*  ] 
and  Shrewsbury,    Lord    Lumley,  Compton,    Bidiop  *« 
London,  Admiral  Edward  Russell,  and  Henr>- Sydne/"  , 
was    despatched    to    William,   Prince  of    Orange,  »"• 
Stadthoiiier  of  the  Dutch  Commonwealth.    James  iK* 
endeavoured  to  retrace   his  steps,  but  it  was  too  W* 
to  regain  the  confidence   of  his  people     Lows  Xf*- 


'  S«fa.  p.  501. 
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bestirred  himself  to  assist  his  royal  brother.  He  gave  Efforts  of 
notice  to  the  States-General  that  he  was  strictly  his^Uhali: 
bound  in  friendship  and  alliance  with  his  Britannic 
Majesty,  and  that  any  attack  on  England  would  be  con- 
sidered as  a  declaration  of  war  against  France.  But 
James,  who  appeared  bent  on  his  own  ruin,  formally  dis- 
owned the  existence  of  any  such  alliance  between  France 
and  England  ;  and  Lx)uis,  in  disgust,  withdrew  his  troops 
from  the  Netherlands  and  poured  them  into  Germany, 
thus  removing  from  before  William  one  of  his  greatest 
obstacles. 

On    the   Sth    November,    1688,   William    landed   at  Landing  of  the 
Torbay,  in  Devonshire.     It  is  unnecessary  to  enter  at  Orange. 
length  into  the  details  of  a  revolution  which  the  elo- 
quent pages  of  Macaulay  have  rendered  generally  familiar. 

After  the  second  flight  of  James  (23rd  December),  an  Flight  of  James. 
assembly  composed  of  the  lords  spiritual  and  temporal 
then  in  London  (about  70  in  number),  and  of  all  persons  William  is 
who  had  been  members  of  the  House  of  Commons  in  the  llSume^he° 
reign  of  Charles  II.,  together  with  the  lord  mayor,  alder-  provisional 
men,  and  fifty  of  the  common  council  of  London,  re- 
quested the  Prince  of  Orange  to  assume  the  provisional 
government  of  the  country,  and  to  summon  all  the  con- 
stituent bodies  of  the  kingdom  to  send  up  represen- 
tatives to  Westminster,  to  a  Convention  Parliament  for 
the  settlement  of  the  affairs  of  the  nation. 

The  Convention  Parliament  met  on  the  22nd  January    The  Convention 
1688-9.     The  nation  was  at  this  time  divided  into  six  Parliament. 
parties,  of  which  two — the  blind  enthusiasts  for  James  II.,   Parties  in  the 
who  wished  to  recall  him  without  stipulations,  and  the  '^*^°'^- 
Ultra-Republicans,  who  wished  to  set  up  a  Common- 
wealth— were  too  small  and  insignificant  to  exercise  any 
appreciable  influence.     The  bulk  of  the  nation  and  of 
the  Convention  was  divided  among  the  remaining  four 
parties,  three  being  Tories  of  varying  shades,  and  the 
fourth  and  largest  the  Whig  party.     Of  the  Tories,  (i) 
Sherlock's  party,  which  was  especially  strong  among  the 
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clergy,  wished  that  a  negotiation  should  be  opened  with 
James  for  his  restoration,  on   such  conditions  as  might 
fully  secure  the  civil  and  ecclesiastical  constitution  of  the 
realm.     (2)  Bancroft's  party  maintained  that  tlic  king's 
stupidity,  pcrvcrsencss,    and    superstition,   entitled    the 
nation  to  treat  him  as  though  he  were  insane :  they 
wbhed,  therefore,  to  hand  over  the  administration  of  the 
kingdom  to  a  Regent  named  by  the  Estates  of  the  Rcabn, 
while  continuing  the  title  of  James  as  nominal   king. 
(3)  Danby's  party  held  that  tlie  king,  by  his  flight,  had 
abdicated  his  power  and  dignity.     But  as  llic  throne  of 
England  could  not  be  vacant  for  one  moment,  the  crown 
had  legally  devolved  on  the  next   heir,  who  was  the 
Princess  of  Orange.     For  as  to  James's  infant  son,  his 
birth,  they  said,  had  been  attended  by  such  suspicious 
circumstances  that  it  was  impossible  to  admit  his  claim 
without  inquiry  ;  *  and  as  those  who  called  themselves  his 
parents  had  removed  him  to  France,  together  with  all 
those  French  and  Italian  women  of  the  bedchamber  wIk^ 
if  there  had  been  foul  play,  must  have  been  privy  to  it, 
inquiry  had  been  rendered  impossible.     It  only  rcmaineJ 
then  to  proclaim  the  Princessof  Orange,  who  was  actually 
queen-regent.  (4)  The  Whigs  maintained  that  James,  hav- 
ing, by  the  gross  abuse  of  his  power,  broken  the  mutual 
contract  between  king  and  people — expressed  on  one  siJ^ 
by  the  coronation  oath  and  on  the  other  by  the  oath  0' 
allegiance — had  forfeited  the  crown  ;  that  the  throne  "^^ 
therefore  vacant ;  and  that  it  was  the  right  of  the  nation 
to  elect  a  new  king,  and  to  impose  upon  him  such  cond'" 
tions  as  might  ensure  the  country  against  mis-governnient. 
In  the  Ui^per  House  the  Tories,  who  for  the  most  part 
favoured  the  sdicnic  of  a  Regency,  were  in  a  majority- 
in  the  Commons  the  Whigs  greatly  predominated. 
Resolutions  of         Oil  the  2Sth  January  the  Commons  passed  their  ceI^ 
(i')Th!nam«    '^'^'*^''   resolutions:    (i,)   That  King  James  II.  having 
iw  admitled  by  haiociKWi  M  ■ 
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endeavoured  to  subvert  the  constitution  of  the  kinc{duni,    ^^-  ^'-'^'^  ''^'^*^'- 

.  .  ,  t-'^t^-'l  the 

by  breaking  the  original  contract  between  king  and  pco-   -oscrmiu-nt, 
pie,  and  havine,  by  the  advice  of  Jesuits  and  other  wicked  f'"*  ^^'*^^  ^'*^' 

*^     *  &»     ^  -/  ^  throne  was 

persons,  violated  the  fundamental  laws,  and  withdrawn  thereby  ▼acant. 
himself  out  of  the  kingdom,  has  abdicated  the  govern- 
ment, and  that  the  throne  is  thereby  vacant/     (2.)  *  That  (ii.)  That 
it  hath  been  found  by  experience  inconsistent  with  the  f^PoSi^*^*  ^ 
safety  and  welfare  of  this   Protestant  kingdom   to  be  prince  was  in- 

J  t_  T»      •  r         •  »  consistent  with 

governed  by  a  Popish  prmce.  the  safety  of  the 

To  the  second  resolution,  though  obviously  irrecon-  icingdom. 
cilable  with  the  doctrine  of  indefeasible  hereditary  the^Lords!*  *** 
right,  the  Lords  at  once  gave  their  unanimous  assent ; 
but  the  first,  which  was  debated  clause  by  clause,  en- 
countered much  opposition  in  the  Upper  House.  The 
first  division  took  place  on  the  question  whether  or  not 
tiiere  should  be  a  Regency  ;  and  a  Regency  was  nega- 
tived by  fifty-one  votes  against  forty-nine.  The  Lords 
tben  voted,  by  fifty-three  to  forty-six,  that  there  was  an 
[  Original  contract  between  the  king  and  the  people. 
They  agreed,  without  a  dissentient  voice,  to  the  Com- 
■Xions*  statement  as  to  the  mis-government  of  James,  but 
Substituted  the  word  *  deserted '  for  *  abdicated,*  and 
'^ected  the  final  and  most  important  clause  *  that  the 
ttirone  was  thereby  vacant,'  by  a  majority  of  fifty-five  to 
*orty-one. 

William  had  shown  his  wisdom  and  tact  by  leaving  William 
^  *He  nation  to  settle  itself  But  a  crisis  had  now  arrived  iiJientk«S 
^  ^^hen  it  became  necessary  for  him  to  explain  his  views. 
J  Sending  for  Halifax,  Danby,  Shrewsbury,  and  some 
^^tter  political  leaders  of  note,  he  disclaimed  any  right  or 
ish  to  dictate  to  the  Convention,  but  gave  them  clearly 
understand  that  he  would  not  accept  the  position  of 
"*vcgent,  nor  yet  that  of  King  Consort  with  only  such  a 
J^re  in  the  administration  as  his  wife,  as  Queen,  might 
pleased  to  allow  him.  If  the  Estates  offered  him  the 
own  for  life,  he  would  accept  it ;  if  not,  he  would 
^tum  to  his  native  country.    It  was  only  reasonable,  he 
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added,  that  the  Lady  Anne  and  her  descendants  should 
be  preferred  in  the  succession  to  any  children  whom  h< 
might  have  by  any  other  wife  than  the  Ladj'  Mary.' 

After  a  pre-conlerence  between  the  two  Houses  in 
which  the  questions  between  them  were  fully  argued  on 
both  sides,  the  Lords  at  length  gave  way.  They  resolved 
not  to  insist  on  their  amendment  to  the  original  vote  of 
the  Commons ;  and  proposed  and  carried,  without  a 
division,  that  the  Prince  and  Princess  of  Orange  should 
be  declared  King  and  Queen  of  England. 

It  was  still  to  be  decided  upon  what  conditions  Wil- 
liam   and  Mary  should  be  made  King  and  Queen.    A 
committee  of  the  Commons  appointed  to  consider  what 
steps  it  might  be  advisable  to  take  in  order  to  secure 
law  and  liberty  against  the  aggressions  of  future  sove- 
reigns, reported  (i)  that  the  great  principles  of  thccoo- 
stitutioii  which  had  been  violated  by  the  detlironcd  king 
should  be  solemnly  asserted,  and  (2)  that  a   long  and 
varied  list  of  new  laws  which  they  enumerated  should 
be  enacted  in  restraint  of  the  prerogative  and   for  the 
purer  administration  of  justice.     It  was  proposed  that 
the  militia  should  be  re-modelled  ;  that  the  duration  of 
Parliaments  should  be  limited,  and  the  royal  prerogative 
of  prorogation  and  dissolution  restricted  ;  that  the  rojaJ 
pardon  should  not  be  pleadable  to  a  Parliamentary  im- 
peachment ;  that  toleration  should  be  granted  to  Pro- 
testant dissenters ;  that  the  crime  of  treason  should  be 
more  precisely  defined,  and  State  trials  be  conducted  in 
a  manner  more  favourable  to  innocence ;  that  the  judges 
should  hold  their  offices  for  life  ;  that  juries  should  be 
nominated  in  such  a  way  as  to  exclude  partiality  and 
corruption ;    with  many    other  salutary   reforms,  a  re- 
markable omission,  however,  being  the  absence  of  WX 
provision  in  favour  of  the  liberty  of  the  press.    In  • 
debate  on  the  report  it  was  ui^ed  that  l^islation  oo )" 
many  and  important  subjects  would  delay  the  settlecWt 

'  Macaulay,  HisL  iL  383. 
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of  the  nation.    The  list  of  reforms  was  either  too  long 

if  it  referred  only  to  what  ought  to  be  accomplished 

before  the  throne  was  filled ;  too  short,  if  intended  to 

include  all  reforms  which  the  legislature  would  do  well 

to  make  in  proper  season.      It  was  finally  decided  to  Postponement 

postpone  all  reforms  until  after  the  settlement  of  the  °  f«<>"^ 

government  on  its  ancient  constitutional  basis  had  been 

accomplished,  but  to  set  forth  in  the  instrument   by 

which  the  Prince  and  Princess  of  Orange  were  called  to 

the  throne,  and  the  order  of  succession  settled,  a  distinct 

and  solemn  assertion  of  the  fundamental  principles  of  the 

constitution  and  of  the  ancient  franchises  of  the  English 

nation,  so  that  the  right  of  the  king  to  his  crown  and  of 

the  people  to  their  liberties  might  rest  upon  one  and  the 

same  title  deed.    The  Declaration  of  Right  was  accord-  Declaration  of 

ingly  drawn  up.     It  contains:   (i)  a  recital  of  all  the     ^  ^' 

illegal  and  arbitrary  acts  committed  by  James  II.;  of  his 

abdication,  and  of  the  consequent  vacancy  of  the  throne  ; 

(2)  an  emphatic  assertion,  nearly  following  the  words  of 

the  previous  recital,  that  all  such  enumerated  acts  are 

ill^al  V  and  (3)  a  resolution  that  the  crown  should  be 

settled  on  William  and  Mary  for  their  joint  and  separate 

lives,  but  with  the  administration  of  the  government, 

during  their  joint  lives,  in  William  alone;  and  after  the 

decease  of  the  survivor,  on  the  descendants  of  Mary, 

then  on  Anne  and  her  issue,  and  lastly  on  the  issue  of 

William.     On  the  13th  of  February,  1688-9,  a  tender  of  Tender  and 

the  crown,  on  the  conditions   set  forth  in   the   Decla-  JheTrown! 

ration,  was  made  by  the  Marquis  of  Halifax  in  the  name 

of  all  the  Estates  of  the  realm.^  '  We  thankfully  accept,' 

*  The  Scottish  Estates,  which  met  a  month  later,  passed  resolutions, 
framed,  as  far  as  possible,  in  conformity  with  those  recently  passed  at 
Westminster.  There  was,  however,  one  important  deviation  from  the 
original.  The  English  Convention,  by  voting  a  constructive  abdication  of 
the  throne,  had,  while  actually  deposing  a  bad  king,  endeavoured  to  evade 
the  question  whether  subjects  may  lawfully  perform  such  an  act.  The 
Scottish  Convention  did  not  shrink  from  using  the  bolder  word  '  forfeited.* 
They  resolved  *That  Tames  VII.,  being  a  professed  Papist,  did  assume  the 
royal  power  and  acted  as  king,  without  ever  taking  the  oath  required  by 
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replied  William,  speaking  for  himself  and  his  wife,  '  what 
you  have  offered  us.' 
S>liitai7 con-  Thus  was  accomplished  the  '  Glorious  Revolution'  of 

^'Rn^aUon.  1688,  of  all  revolutions  the  least  violent  and  the  most 
beneticent.  'It  finally  decided,"  says  Macaulay,  'the 
great  question  whether  the  popular  element  which  had, 
ever  since  the  age  of  Fitzwalter  and  De  Montfort,  been 
found  in  the  English  ixility,  should  be  destroyed  by  tbc 
monarchical  element^  or  should  be  suiTered  to  dcvelope 
itself  freely,  and  to  become  dominant.  The  strife  be- 
tween the  two  principles  had  been  long,  fierce,  and 
doubtful.  It  had  tasted  through  four  reigns.  It  had 
produced  seditions,  impeachments,  rebellions,  battles, 
sieges,  proscriptions,  judicial  massacres,  Somctioics 
liberty,  sometimes  roj-alty,  hid  seemed  to  be  on  the 
point  of  perishing.  During  many  years  one  half  <A  the 
cnei^  of  England  had  been  employed  in  counteracting 
the  other  half.  The  executive  power  and  the  l^islative 
power  had  so  effectually  impeded  each  other  that  the 
State  had  been  of  no  account  in  Europe.  The  king-at- 
arms  who  proclaimed  William  and  Mary  before  White- 
hall Gate,  did  in  truth  announce  that  this  great  struggle 
was  over ;  that  there  was  entire  union  between  the 
throne  and  the  Parliament ;  and  that  England,  long 
dependent  and  degraded,  was  again  a  power  of  the  first 
rank ;  that  the  ancient  laws  by  which  the  prerogative 
was  bounded  would  thenceforth  be  held  as  sacred  as  the 
prerogative  itself,  and  would  be  followed  out  to  ail  their 
consequences  ;  that  the  executive  administration  woulJ 

Ijw,  aiii]  lia.l,  liy  tlie  advice  of  evil  ami  wicked  counsellori,  inv»d«i  the 
fundamental  coinlilution  of  the  kingdom,  and  allereU  il  froni  a  le^al  lioutcJ 
monarcliy  to  an  abilrary  dei|>otic  power,  and  hath  exerted  the  &aiiie  la  iIk 
subversion  of  Ihe  Piotestanl  religion  and  the  violation  of  the  la«  ind 
liiiCTties  of  tlie  kingdom,  whereby  he  hath /i//jh//a/ [forfeited]  Lis  figlit  lo 
Iho  crown,  aixl  the  llirone  has  lijcomc  vacant.'  They  also  votcil  Pip"*! 
incn[>abEc  of  wearing  the  crown,  aiioti^^hcd  episcopacy,  mmde  ■  daiP>  ^ 
rights,  and  liestowed  the  crown  on  William  and  Maiv,  to  daccnd  ■fterwif'li 
in  conformity  with  the  limiutions  already  marked  oat  by  tbe  Ei^ 
^^^^  Convention.— Macaulay,  Hist.  iii.  30;  IlallatD,  Contt.  HiM.  iu.  JJi. 
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be  conducted  in  conformity  with  the  sense  of  the  repre- 
sentatives of  the  nation ;  and  that  no  reform,  which  the  two 
Houses  should,  after  mature  deliberation,  propose,  would 
be  obstinately  withstood  by  the  sovereign.  The  Declara- 
tion of  Right,  though  it  made  nothing  law  which  had 
not  been  law  before,  contained  the  germ  of  every  good 
law  which  has  been  passed  during  more  than  a  century 
and  a  half,  of  every  good  law  which  may  hereafter,  in  the 
course  of  ages,  be  found  necessary  to  promote  the  public 
weal,  and  to  satisfy  the  demands  of  public  opinion.'  ^ 

In  the  second  session  of  the  Convention  Parliament  The  Bill  of 
which  re-assembled  in  October,  1689,  the  Declaration  of     *^  ^ 
Right  was  embodied  and  confirmed,  with  some  slight 
but  important  amendments,  in  a  regular  Act  of  the  legis- 
lature.    The  text  of  the  Bill  of  Rights,  the  third  great 

charter  of  English  liberty  and  the  coping-stone  of  the 

constitutional  building,  is  as  follows  : — 


BILL  OF  RIGHTS. 

I  Will  and  Mar.,  Sess.  2.  c.  2.  (a.d.  1689.) 

An  Act  for  Declaring  the  Rights  and  Liberties  of  the  Subject^ 
and  Settling  the  Succession  of  the  Crown, 

Whereas  the  Lords  Spiritual  and  Temporal,  and  Commons,  Recitals, 
assembled  at  Westminster,  lawfully,  fully,  and  freely  repre- 
senting all  the  Estates  of  the  people  of  this  realm,  did,  Presentation  of 
upon  the  thirteenth  day  of  Febmary,  in  the  year  of  our  Declaration  of 
Lord  One  thousand  six  hundred  and  eighty-eight,  present  -^'^^'• 
unto   their  Majesties,   then  called  and  known   by  the 
names  and  style  of  William  and  Mary,  Prince  and  Princess 
of  Orange,  being  present  in  their  proper  persons,  a  certain 
Declaration  in  writing,   made  by  the  said   Lords  and  ^^ contents: 
Commons,  in  the  words  following,  viz : — 
Whereas  the  late  King  James  IL  by  the  advice  of  divers  Illegal  and 
^vil  counsellors,  judges,  and  ministers  employed  by  him,  did  ^^^^rary  acts 

^  Macaulay,  Hist.  ii.  396. 
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eemmiiiaihy    ,  endeavour  to  subvert  and  extirpate  the  Protestant  religion,  ux 

ihf  lait  A'nf       ti,e  ia,ys  ijin]  liberties  of  this  kingdom : — 

jaaui  II.  j_  gy  assuming  and  exercising  a  power  of  dispensing  witJ 

and  suspending  of  laws,  and  the  execution  of  laws,  wiihou 

consent  of  FarliamenL 

3.  By  committing  and  prosecuting  divers  worthy  prelates 

for  humbly  petitioning  to  be  excused  from  concurring  to  itu 

same  assumed  power. 

3.  By  issuing  and  causing  to  be  executed  a  commlssiof 
under  tiie  Great  Seal  for  erecting  a  court,  called  the  Court  o 
Commissioners  for  Ecclesiastical  Causes. 

4,  By  levying  money  for  and  to  the  use  of  the  Crown,  b] 
pretence  of  prerogative,  for  other  time,  and  in  other  muma 
than  the  same  was  granted  by  Parliament. 

g.  By  raising  and  keeping  a  standing  army  within  thi 
kingdom  in  time  of  peace,  without  consent  of  Parliament,  aw 
quartering  soldiers  contrary  to  law. 

6.  By  causing  several  good  subjects,  being  Protestants,  ti 
be  disarmed,  at  the  same  time  when  Papists  were  both  annet 
and  employed  contrary  to  law. 

7.  By  violating  the  freedom  of  election  of  members  lo  servi 
in  Pailiament 

8.  By  prosecutions  in  the  Court  of  King's  Bench,  fa 
matters  and  causes  cognizable  only  in  Parliament ;  and  b] 
divers  other  arbitrary  and  illegal  coutses. 

9.  And  whereas  of  late  years,  partial,  corrupt,  and  unquali' 
fied  persons  have  been  returned  and  served  on  juries  in  trials 
and  particularly  divers  jurors  in  trials  for  high  treason,  whicl 
were  not  freeholders. 

10.  And  excessive  bail  hath  been  required  of  persons  com- 
mitted in  criminal  cases,  to  elude  the  benefit  of  the  laws  made 
for  the  liberty  of  the  subjects. 

1 1.  And  excessive  fines  have  been  imposed  ;  and  illegal  and 
cruel  punishments  inflicted. 

12.  And  several  grants  and  promises  made  of  fines  and  for- 
feitures, before  any  conviction  or  judgment  against  the  pcrs<M« 
upon  whom  the  same  were  to  be  levied. 

All  which  are  utterly  and  directly  contrary  to  the  known 

laws  and  statutes,  and  freedom  of  this  realm. 

AbdU<ttioit  and         And  whereas  the  said  late  fCing  James  II.  havine  abdicated 

coHieqiient  (j^g  government,    and  the  throne    being  thereby  ',  .I'.ant.  iu* 

iwowj'  oj    '       Highness  the  Prince  of  Orange  (whom  it  hath  please^  1  Aimigii7 

God    to   make   the    glorious    instrument    of    deliieting  tto 

SumniP'u  0/         kingdom  from  Popery  and  arbitrary  power)  did  {by  ihe  uhw 

'p.iflZmf"!!""      °f  ^^'^  Lords  Spiritual  and  Temporal,   and  divers  prrocv'' 

persons  of  the  Commons)  cause  letters  to  be  written  to  ** 

Lords  Spiritual  and  Temporal,  being  Protestants,  and  OCb* 
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letters  to  the  several  counties,  cities,  universities,  boroughs,  and 
Cinque  Ports,  for  the  choosing  of  such  persons  as  represent 
them,  as  were  of  right  to  be  sent  to  Parliament,  to  meet  and 
sit  at  Westminster  upon  the  two-and-twentieth  day  of  January, 
in  this  year  One  thousand  six  hundred  eighty  and  eight,  in 
order  to  such  an  establishment,  as  that  their  religion,  laws  and 
liberties  might  not  again  be  in  danger  of  being  subverted ;  upon 
which  letters  elections  have  been  accordingly  made. 

And  thereupon  the  said  Lords  Spiritual  and  Temporal,  and  Declaration 
Commons,  pursuant  to  their  respective  letters  and  elections,  that  the  acts 
being  now  assembled  in  a  full  and  free  representation  of  this  prevUmsly 
nation,  taking  into  their  most  serious  consideration  the  best  ^«^^^^^ 
means  for  attaining  the  ends  aforesaid,  do  in  the  first  place  (as  ^^  * 

their  ancestors  in  like  case  have  usually  done)  for  the  vm- 
cticating  and  asserting  their  ancient  rights  and  liberties, 
declare  : — 

1.  That  the  pretended  power  of  suspending  of  laws,  or  the 
execution  of  laws,  by  regal  authority,  without  consent  of  Par- 
liament is  illegal 

2.  That  the  pretended  power  of  dispensing  with  laws,  or 
the  execution  of  laws,  by  regal  authority,  as  it  hath  been 
assumed  and  exercised  of  late,  is  illegal.^ 

3.  That  the  commission  for  erecting  the  late  Court  of  Com- 
missioners for  Ecclesiastical  Causes,  and  all  other  commissions 
and  courts  of  like  nature,  are  illegal  and  pernicious. 

4.  That  levying  money  for  or  to  the  use  of  the  Crown,  by 
pretence  of  prerogative,  without  grant  of  Parliament,  for 
longer  time  or  in  other  manner  than  the  same  is  or  shall  be 
granted,  is  illegal. 

5.  That  it  is  the  right  of  the  subject  to  petition  the  king, 
and  all  commitments  and  prosecutions  for  such  petitioning  are 
illegal^ 

6.  That  the  raising  or  keeping  a  standing  army  within  the 
kingdom  in  time  of  peace,  unless  it  be  with  consent  of  Parlia- 
ment, is  against  law.' 

7.  That  the  subjects  which  are  Protestants  may  have  arms 

*  Supra,  p.  289.  In  drawing  up  the  Declaration  of  Right  the  Lords  were 
unwilling  ansolutely  to  condemn  the  dispensing  power,  and  therefore  in- 
serted the  qualifying  words,  '  as  it  hath  been  assumed  and  exercised  of  late  ;  ^ 
the  eflfcct  of  which  is  to  reserve  to  the  Crown  the  prerogative  of  pardoning 
criminals  or  commuting  their  sentences.  By  sec.  xii.  of  the  Bill  of  Rights 
(infra^  p.  62)$.)  the  dispensing  power  was  absolutely  abolished,  except  in 
such  cases  as  should  be  specialty  provided  for  by  a  bill  to  be  passed  during 
the  then  present  session.     No  such  bill  was,  however,  passed. 

'  On  tnc  right  of  petitioning  see  mffra,  p.  583.  The  Act  13  Car.  II. 
c  5,  against  tumultuous  petitioning  was  not  affected  by  this  clause  of  the 
Bill  of  Rights. 

»  Supra,  p.  607. 
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for  their  defence  suitable  to  their  conditions,  and  as  allowed  by 
law.* 

8.  That  elections  of  members  of  Parliament  ought  to  be 
free. 

9.  That  the  freedom  of  speech,  and  debates  or  proceedings 
in  Parliament,  ought  not  to  be  impeached  or  questioned  in  any 
court  or  place  out  of  Parliament 

10.  That  excessive  bail  ought  not  to  be  required,  nor 
excessive  fines  imposed ;  nor  cruel  and  unusual  punishment 
inflicted. 

11.  That  jurors  ought  to  be  duly  impanelled  and  returned, 
and  jurors  which  pass  upon  men  in  trials  for  high  treason  ought 
to  be  freeholders, 

1 2.  That  all  grants  and  promises  of  fines  and  forfeitures  di 
particular  persons  before  conviction,  are  illegal  and  void. 

13.  And  that  for  redress  of  all  grievances,  and  for  the 
amending,  strengthening,  and  preserving  of  the  laws,  Pariia^ 
ment  ought  to  be  held  ft'equently. 

And  they  do  claim,  demand,  and  insist  upon  all  and  singular 
the  premises,  as  their  undoubted  rights  and  liberties  ;  and  tint 
no  declarations,  judgments,  doings  or  proceedings,  to  the  pi^ 
judice  of  the  people  in  any  of  the  said  premises,  ought  in 
anywise  to  be  drawn  hereafter  into  consequence  or  example. 

To  which  demand  of  their  rights  they  are  particulari/ 
encouraged  by  the  declaration  of  his  Highness  the  Prince  of 
Orange,  as  being  the  only  means  for  obtaining  a  full  redress 
and  remedy  therein. 

Having  therefore  an  entire  confidence  that  his  said  Highness 
the  Prince  of  Orange  will  perfect  the  deliverance  so  iar 
advanced  by  him,  and  will  still  preserve  them  fi*om  the 
violation  of'^their  rights,  which  they  have  here  asserted,  and 
from  all  other  attempts  upon  their  religion,  rights,  and  liberties: 

II.  The  said  Lords  Spiritual  and  Temporal,  and  Commons, 
assembled  at  Westminster,  do  resolve,  that  William  and  Maiy, 
Prince  and  Princess  of  Orange,  be,  and  be  declared.  King  and 


*  This  declaration  (says  Blackstone)  of  th^  right  of  the  subject  to  any 
arms  proper  for  his  defence  *  is  a  public  allowance,  under  due  rcstrictic«» 
of  the  natural  right  of  resistance  and  self-preservation,  when  the  sanctioB  01 
society  and  laws  are  found  insufficient  to  restrain  the  violence  of  oppnesacB. 
There  is  an  ancient  enactment,  however  (2  Edw.  III.  c.  3),  against  ping 
armed  under  such  circumstances  as  may  *  tend  to  terrify  the  peopfc**  * 
indicate  an  intention  of  disturbing  the  public  peace  ;  and  by  a  modeit 
statute  (60  Geo.  III.  c.  I)  the  training  of  persons,  without  hiwfm  autbonty; 
to  the  use  of  arms,  is  prohibited  ;  and  any  justice  of  the  peace  is  autlwniB^ 
to  disperse  such  assemblies  of  persons  as  he  may  find  engaged  is  that  occi* 
pation,  and  to  arrest  any  of  the  persons  present. — Stepl^n,  Commrtttnei 
1.  154,  and  (as  to  the  authority  under  which  the  Volunteer  Rifle  Coipi«* 
trainetl)  ii.  610  (5th  ed.). 


• 
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Queen  of  England,  France  and    Ireland,  and  the  dominions  ^fary^  aaord 
thereunto  belonging,  to  hold  the  Crown  and  royal  dignity  of  the  '"f  ^^J^^^'^^^f^*'^ 
said  kingdoms  and  dominions  to  them  the  said  Prince  and  Prin-  '"*'' '''"'  ' 
cess  during  their  lives,  and  the  life  of  the  survivor  of  them ;  and 
that  the  sole  and  full  exercise  of  the  regal  power  be  only  in,  and 
executed  by,  the  said  Prince  of  Orange,  in  the  names  of  the  said 
Prince  and  Princess,  during  their  joint  lives ;  and  after  their 
deceases,  the  said  Crown  and  royal  dignity  of  the  said  king- 
doms and  dominions,  to  be  to  the  heirs  of  the  body  of  the  said 
Princess;  and  for  default  of  such  issue  to  the  Princess  Anne  of 
Denmark,  and  the  heirs  of  her  body ;  and  for  default  of  such 
issue  to  the  heirs  of  the  body  of  the  said  Prince  of  Orange. 
And  the  Lords  Spiritual  and  Temporal,  and  Commons,  do  pray 
the  said  Prince  and  Princess  to  accept  the  same  accordingly. 

III.  And  that  the  oaths  hereafter  mentioned  be  taken  by  all  Xrw  oatAs  in 
persons  of  whom  the  oaths  of  allegiance  and  supremacy  might  ''*''  ^'f  the  old 
be  required  by  law,  instead  of  them  ;  and  that  the  said  oaths  ^!^^^  ^^faiic- 

r    II     •  J  1        i_      ^    J  iTuuue  and 

of  allegunce  and  supremacy  be  abrogated.  supremacy. 

I,  A.B.,  do  sincerely  promise  and  swear,  That  I  will  be  faith- 
ful and  bear  true  allegiance  to  their  Majesties  King  William  and 
Queen  Mary : 

So  help  me  God. 

I,  A.B.,  do  swear.  That  I  do  from  my  heart  abhor,  detest, 
^d  abjure  as  impious  and  heretical,  that  damnable  doctrine 
And  position,  that  Princes  excommunicated  or  deprived  by  the 
I^ope,  or  any  authority  of  tlie  See  of  Rome,  may  be  deposed 
or  murdered  by  their  subjects,  or  any  other  whatsoever.  And 
I  do  declare.  That  no  foreign  prince,  person,  prelate,  state,  or 
potentate  hath,  or  ought  to  have,  any  jurisdiction,  power, 
>vperiority,  pre-eminence,  or  authority  ecclesiastical  or  spiritual, 
within  this  realm : 

So  help  me  God. 

IV.  Upon  which  their  said  Majesties  did  accept  the  Crown  Acceptance  of 
and  royal  dignity  of  the  kingdonis  of  England,  France,  and  the  Crown  by 
Ireland,  and  the  dominions  thereunto  belonging,  according  to  j^^f'f"  ^'"' 
the  resolution  and  desire  of  the  said  Lords  and  Commons  con-       '''* 
tained  in  the  said  declaration. 

V.  And  thereupon  their  Majesties  were  pleased,  that  the  said  A^rectncnt 
Lords  Spiritual  and  Temporal,  and  Commons,  being  the  two  bctweett  theh: 
Houses  of  Parliament,  should  continue  to  sit,  and  iiith  their  ^l^^r^^\ "T-^ 
Majesties'  royal  concurrence  make  effectual  provision  for  the  ^;j^^ t^htter' 
settlement  of  the  religion,  laws,  and  hberties  of  this  kingdom,  Uin^thetwo 
so  that  the  same  for  the  fiiture  might  not  be  in  danger  again  of  Houses  of  Par- 
being  subverted;    to   which    the    said   Lords  Spiritual  and  ^(J','^^^; J^ ^^^^ 
Temporal,   and   Commons,    did  agree  and    proceed    to  act  '^^ " 

•i^/*/ww1i  m  nrl  «r 
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ratijiea-  VI,  Now  in  pursuance  of  the  premises,  the  said  Lotd 
Spiritual  and  Temporal,  and  Commons,  in  PaiUament  a; 
sembled,  for  the  ratifying,  confirming,  and  establishing  the  sai 
declaration)  and  the  articles,  clauses,  matters,  and  thing 
iherdiii  contained,  by  the  force  of  a  law  made  in  due  form  b 
authority  of  Parliament,  do  pray  that  it  may  be  declared  i» 
enacted,  That  all  and  singular  the  rights  and  liberties  asserto 
and  claimed  in  the  said  declaration,  arc  the  true,  ancient,  ani 
indubitable  rights  and  liberties  of  the  people  of  this  kingdont 
and  so  shall  be  esteemed,  allon-ed,  adjudged,  dctmcd,  anc 
taken  to  be,  and  that  all  and  every  the  particulars  aforesaid 
shall  be  firmly  and  strictly  holden  and  observed,  as  they  an 
expressed  in  the  said  declaration ;  and  all  officers  and  minisWH 
whatsoever  shall  serve  their  Majesties  and  their  successon 
according  to  the  same  in  all  times  lo  come. 
/IftogHiiioH  and  ^11-  And  the  said  Lords  Spiritual  and  Temporal,  and 
dalaraliiin  ef  Commons,  seriously  considering  how  it  hath  pleased  Almighg' 
^IHl!" .^t^''''^  Cod,  in  his  marvellous  providence,  and  merciful  goodness ro 
this  nation,  to  provide  and  preseri-e  their  said  Majesties'  royiJ 
persons  most  happily  to  reign  over  us  upon  the  throne  of  their 
ancestors,  for  which  they  render  unto  Him  from  the  boKoa  of 
their  hearts  their  humblest  thanks  and  praises,  do  truly,  linnljr, 
assuredly,  and  in  the  sincerity  of  their  hearts,  lliink,  uA  I 
Maagin^.  do   hereby  recognize,  acknowledge,  and   declare,   thai  Krit 

James  11.  having  abdicated  the  government,  and  their  Ma j«!JO 
having  accepted  the  Crovvn  and  royal  dignity  aforesaid,  rii« 
said  Majesties  did  become,  were,  are,  and  of  right  ought  to  bft 
by  the  laws  of  this  realm,  our  sovereign  liege  Lord  and  U'lv. 
King  and  Queen  of  England,  France,  and  Ireland,  an'l  '^ 
dominions  thereunto  belonging,  in  and  lo  whose  princttj' 
persons  the  royal  State,  Crown,  and  dignity  of  the  same  nsto*- 
with  all  honours,  styles,  titles,  regalities,  prerogalii,-es,  posw'' 
jurisdictions  and  authorities  to  the  same  belonging  and  app* 
taining,  are  most  fully,  rightfully,  and  entirely  invested  "" 
incorporated,  unitecj,  and  annexed. 
S^ilem/Hi ef  \\l\.  And  for  preventing  all  questions  and  divisions  in  lliii 

limiiaHeHi^"/  r<^3'™i  ^y  reason  of  any  pretended  titles  lo  the  Crown,  and  fw 
the staettsioH.  preserving  a  certainty  in  the  succession  thereof,  inanduT'* 
which  the  unity,  peace,  tranquillity,  and  safely  of  this  nitw 
doth,  under  God,  wholly  consist  and  depend,  the  said  L«* 
Spiritual  and  Temporal,  and  Commons,  do  beseech  I*** 
Majesties  that  it  may  be  enacted,  established,  and  ilecbltA 
ihat  the  Crown  and  regal  government  of  the  said  kingd* 
and  dominions,  with  all  and  singular  the  premises  tlitfe** 
belonging  and  appertaining,  shall  be  and  contmuc  to  theitw' 
Majesties,  and  the  survivor  of  them,  during  their  li*'*^  »^ 
life  of  the  survivor  of  them.     And  that  the  eatir^  \ 
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full  exercise  of  the  regal  power  and  government  be  only  in,  and 
executed  by,  his  Majesty,  in  the  names  of  both  their  Majesties 
during  their  joint  lives ;  and  after  their  deceases  the  said  Crown 
and  premises  shall  be  and  remain  to  the  heirs  of  the  body  of 
her  Majesty;  and  for  default  of  such  issue,  to  her  Royal  High- 
ness the  Princess  Anne  of  Denmark,  and  the  heirs  of  her 
body ;  and  for  default  of  such  issue,  to  the  heirs  of  the  body 
of  his  said  Majesty :  and  thereunto  the  said  I^rds  Spiritual  and 
Temporal,  and  Commons,  do,  in  the  name  of  all  the  people 
aforesaid,  most  humbly  and  faithfully  submit  themselves,  their 
heirs  and  posterities,  for  ever :  and  do  faithfully  promise,  Hiat 
they  will  stand  to,  maintain,  and  defend  their  said  Majesties, 
and  also  the  limitation  and  succession  of  the  Crown  herein 
specified  and  contained,  to  the  utmost  of  their  powers,  with 
their  lives  and  estates,  against  all  persons  whatsoever  that  shall 
attempt  anything  to  the  contrary. 

IX.  And  whereas  it  hath  been  found  by  experience,  that  it  Exchuion  from 
is  inconsistent  with  the  safety  and  welfare  of  this  Protestant  ^^^  sudyssion 
kingdom,  to  be  governed  by  a  Popish  prince,  or  by  any  king  or  %^}!j^!JljJ^"'^ 
queen  marrying  a  Papist,  the  said  lx)rds  Spiritual  and  Temporal,  w;,,,!./,/ !• 
and  Commons,  do  further  pray  that  it  may  be  enacted,  That  all  /'.///I/.-.  ' 
and  every  person  and  persons  that  is,  are,  or  shall  be  reconcileJ 

to,  or  shall  hold  communion  with,  the  See  or  Church  of  Rome, 
or  shall  profess  the  Popish  religion,  or  shall  marry  a  Papist, 
shall  be  excluded,  and  be  for  ever  incapable  to  inherit,  possess, 
or  enjoy  the  Crown  and  government  of  this  realm,  and  Ireland, 
and  the  dominions  thereunto  belonging,  or  any  part  of  the 
Same,  or  to  have,  use,  or  exercise  any  regal  power,  authorit}*, 
or  jurisdiction  within  the  same ;  and  in  all  and  every  such  case 
or  cases  the  people  of  these  realms  shall  be  and  are  hereby 
absolved  of  their  allegiance,  and  the  said  Cro\\Ti  and  govern - 
tnent  shall  from  time  to  time  descend  to,  and  be  enjoyed  by, 
^cb  person  or  persons,  being  Protestants,  as  should  have  in- 
herited and  enjoyed  the  same,  in  case  the  said  person  or 
persons  so  reconciled,  holding  communion,  or  professing  or 
iQanying  as  aforesaid,  were  naturally  dead.^ 

X.  Aixd  that  every  king  and  queen  of  this  realm,  who  at  Declarathm  to 
any  time  hereafter  shall  come  to  and  succeed  in  the  Imperial  ^^  '"'"j^;  h' 
Crown  of  this  kingdom,  sliall,  on  the  first  day  of  the  meeting  ^^jl^^i/l'/;^^^^^ 
of  the  first  Parliament,  next  after  his  or  her  coming  to  the  succeJht^q' to 
CiD^Ti,  sitting  in  his  or  her  throne  in  the  House  of  Peers,  in  t/w  rro:o/r, 

the  presence  of  the  Lords  and  Commons  therein  assembled, 
or  at  his  or  her  coronation,  before  such  person  or  persons  who 


'  This  provision,  although  not  included  in  the  Declaration  of  Right,  wn^ 
•n  accordance  with  the  previous  resolution  of  the  (^'onvcntion,  tliat  it  wa«s 
contrary  to  the  intercuts  of  the  king<lom  to  Ijc  governed  by  a  Papist. 

s  s  2 


Exff/'li.'n  ii 


Kittinj;  in  cillicr  House  of  Parliament.'  1 
that  Rucli  king  or  queen,  upon  his  or  '. 
Crown  of  this  realm,  shall  be  under  the 
then  every  such  king  or  queen  shall  i 
audibly  repeat  the  said  declaration  at  his 
the  first  day  of  meeting  of  the  first  Pai 
which  shall  first  happen  after  such  king 
nttntned  the  said  age  of  twelve  years.' 

XI.  All  which  their  Majesties  are  a 
shall  ho  declared,  enacted,  and  cstablishe 
present  Parliament,  and  shall  stand,  rem; 
this  realm  for  ever  ;  and  the  same  are  b; 
by  iinil  with  the  advice  and  consent  of  tl 
'IVmporal,  and  Commons,  in  Parliament  i 
authority  uf  the  same,  declared,  eau 
accordingly. 

XII.  And  be  it  further  declared  i 
iiiitborily  aforesaid.  That  from  and  after 
I'arlianicnt,  no  dispensation  by  nan  n 
staiiite,  or  any  part  thereof,  sliall  be  alio* 
shall  be  held  void  and  of  no  effect,  exc 
allon-cd  of  in  such  statute,  and  except  in 
spc(.-ially  provided  for  by  one  or  more  bil 
during  this  present  session  of  Parliament 

XIII.  Provided  that  no  charter,  orgn 
before  the  three^nd-twenticth  day  of  O 

'  our  Lord  one  thousand  six  hundred  < 
any  w.iys  im|)eached  or  invalidated  by  i 
same  shall  be  and  remain  of  the  same  f 
and  no  other,  than  as  if  this  Act  ha 

ISf.ifuf,-r  ,'f  ihi-  pM/m.  vi.  T.ia  \ 


CHAPTER   XVI. 

PRCKJRESS  OF  THE  CONSTITUTION   SINCE  THE 

REVOLUTION. 


The  Revolution  of  1688  marks  at  once  a  resting  place  The  legal  code 
and  a  fresh  point  of  departure  in  the  history  of  the  J^ution.^^*^^^" 
English  Constitution.  The  Bill  of  Rights  was  the 
summing  up,  as  it  were,  and  final  establishment  of  the 
legal  bases  of  the  Constitution.  With  Magna  Charta 
and  the  Petition  of  Right  it  forms  the  legal  constitutional 
code,  to  which  no  additions  of  equal  importance  (except 
the  provisions  of  the  Act  of  Settlement  to  be  presently 
noticed)  have  since  been  made  by  legislative  enactment. 
Political  progress  has  indeed,  from  time  to  time,  left  its 
mark  on  the  statute-book,  in  laws  the  importance  of 
which  can  hardly  be  exaggerated.  But  even  the  greatest 
of  these  enactments — the  Reform  Act  of  1832,  sup- 
plemented by  the  Act  of  1867 — have  been  of  the  nature 
of  amendments  to  the  machinery  of  the  Constitution, 
supplying  defects  and  correcting  abuses,  rather  than 
alterations  in  the  great  constitutional  principles  finally 
established  by  the  Revolution. 

As  might  be  expected   in  a  living  organism,   the  Growth  of  the 

/^        . ..    , .  *  ,  •      J      .    .  •  J     •  unwritten  or 

Constitution    has    not   remained  stationary   during   a  customary 
period  of  nearly  two  centuries.    But  its  greatest  changes  constitution, 
have  been   brought    about    not    by  legislative   enact- 
ment.    Whilst  the  legal   code  has  remained   substan- 
tially unaltered,  there   has    grown   up  by  its  side  a 
purely  unwritten  and  conventional  code,^  which,  firmly 

*  See  Freeman,  Growth  of  Eng.  Const,  p.  112. 
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established  as  a  part  of  the  Constitution  though  still 
unknown  to  the  law,  has  so  completely  modified  the 
practical  working  of  the  legal  code  as  to  form  a  present 
constitution  which  would  be  scarcly  recognizable,  except 
in  its  fundamental  principles,  by  the  authors  of  the  Bill 
of  Rights.  The  doctrines  of  Divine  hereditar>-  right, 
of  absolute  royal  power,  of  the  passive  obedience  of  the 
subject,  were  negatived  once  and  for  ever  by  the  Revo- 
lution, and  the  rule  of  Parliament  was  definitively  estab- 
lished; but  the  mode  of  exercising  that  rule  has  since 
become  something  wholly  different  to  what  it  then  was, 
and  in  its  present  form  of  Parliamentary  government 
through  a  Cabinet  ministry,  forms  the  main  characteristic 
of  our  constitutional  s>'stem. 
Ati  of  Settle-  The  history  of  this  remarkable  development  has  now 

to  be  briefly  considered,  but  before  doing  so  the  consti- 
tutional clauses  of  the  Act  of  Settlement,  which  were  to 
take  effect  from  the  accession  of  the  House  of  Hanover, 
claim  attention.     It  is  provided  : — 

r.  That  whosoever  shall  hereafter  come  to  the  pos- 
session of  this  Crown,  shall  join  in  communion  with  tlie 
Church  of  England  as  by  law  established. 

2.  That  in  case  the  Crown  and  imperial  dignity  c/tte 
realm  shall  hereafter  come  to  any  person,  not  being  > 
native  of  this  kingdom  of  England,  this  nation  be  w* 
obliged  to  engage  in  any  war  for  defence  of  anydomioio''' 
or  territories  which  do  not  belong  to  the  Crown  <* 
England,  without  the  consent  of  Parliament. 

3-  [That  no  person  \\\\o  shall  hereafter  come  to  tb* 
possession  of  this  Crown  shall  go  out  of  the  domiiwH'' 
of  England,  Scotland,  or  Ireland,  witliout  consent  o' 
Parliament.]' 

4.  [That  from  and  after  the  time  that  the  further  linfr 
tation  by  this  Act  shall  take  effect,  all  matters  and  thinp 
relating  to  the  well-governing  of  this  kingdom.  1^^ 


'  This  cIrum  wu  repealed  by  1  Ce&  L  e.  51. 
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are  properly  cognizable  in  the  Privy  Council  by  the  laws 
and  customs  of  this  realm,  shall  be  transacted  there,  and 
all  resolutions  taken  thereupon  shall  be  signed  by  such 
of  the  Privy  Council  as  shall  advise  and  consent  to  the 
same.]^ 

5.  That  after  the  limitation  shall  take  effect  as  afore- 
said, no  person  bom  out  of  the  dominions  of  England, 
Scotland,  or  Ireland,  or  the  dominions  thereunto  belong- 
ing (although  he  be  naturalized  or  made  a  denizen),  ex- 
cept such  as  are  born  of  English  parents,  shall  be  capable 
to  be  of  the  Privy  Council,  or  a  member  of  either  House 
of  Parliament,  or  to  enjoy  any  office  or  place  of  trust, 
either  civil  or  military,  or  to  have  any  grant  of  lands  or 
tenements  or  hereditaments  from  the  Crown  to  himself, 
or  to  any  others  in  trust  for  him.^ 

][  Repealed  by  4  Anne,  c.  8,  s.  24. 

-  This  clause  (founded,  like  the  2nd  and  3rd,  on  a  very  reasonable   Aliens. 
jealousy    of  a   foreign    king    and    foreign    favourites)    was    confirmed 
bv  statute  i  Geo.  I.  st.  2,  c.  4,  which,  '  for  the  better  preserving  the  said 
clause  in  the  said  Act  entire  and  inviolate,'  provided  that  no  Bill  for  the 
naturalization  of  any  person  should  be  received  without  a  clause  disqualify- 
ing him  from  sitting  in  Parliament  or  enjoying  the  prohibited  offices  or 
places  of  trust    Je^ousy  of  aliens  was  at  this  time  specially  strong  in 
consequence  of  the  conduct  of  Will  III.  in  appointing  foreigners  who 
accompanied  him  from  Holland  to  high  positions  in  the  English  State,  but    Their  disabili- 
the  fiMling  had  always  existed  more  or  less.    By  the  common  Taw  aliens  were   ^^^  ^^  common 
incapacitated  from  holding  land  or  any  public  office,  and  even  from  exercising   ^^^  ^ 
any  civil  rights.  Magna  Charta  {supra,  p.  131)  granted  certain  privileges  to  *        rh    f 

foreign  merchants,  but  all  aliens  dwelling  in  England  long  remained  sub-    ^^^^"^^  Lharta. 
ject  to  higher  taxation  and  to  many  vexatious  restrictions,  more  particularly 
as  to  retail  trade.     By  stat.  32  Hen.  VHI.  c.  16,  they  were  further  pro-    ^^^       yy-^^^ 
hibited  from  taking  any  shop  or  dwelling-house  on  lease,  and  they  were  at    y///\  jg 
all  times  liable  to  be  ordered  by  the  Crown  to  quit  the  realm.     The  last 
occasion  on  which  this  right  of  expulsion  was  exercised  occurred  in  1575 
under  Elizabeth.     An  alien  might  become,  to  a  certain  extent,  an  English 
subject,  either  \jy  denization  under  the  king's  letters  patent,  or  by  naturaii-    Denization  and 
sation  by  Act  of  Parliament,  the  latter  mode  not  merely  enabling  him  to    uaturalization, 
hold  land,  but  to  inherit  it  from  others  and  to  transmit  it  by  inheritance  to 
his  diUdren,  whether  bom  before  or  after  hb  naturalization.     By  stat.  7    i^f^f^  tj  j^jc,  /. 
Jac  I.  c.  2,  it  was,  however,  enacted  that  no  person  should  be  naturalized  c,  2. 
unless  be  should  first  tsdce  the  oaths  of  allegiance  and  supremacy  in  the 
presence  of  the  Parliament  and  also  take  the  sacrament     But  as  it  was 
impossible  to  limit  the  action  of  future  Parliaments,  these  provisions,  as 
irdl  as  those  of  the  I  Geo.  i.  st.  2,  c.  4,  for  insuring  the  observance  of  the  5th   ^^^^   j  ^^^  /^ 
danse  of  the  Act  of  Settlement,  were  occasionally  dispensed  with  by  special  ^^  ^  ^  ^ 
Acts  of  Parliament  passed  previously  to  the  introduction  of  bills  for  the      *    »   * 
naturalization  of  particular  individuals.     In  1708  one  general  Act  was 
|>assed  (7  Anne,  c  5)  for  the  naturalization  of  all  foreign  Protestants,  but 
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6.  [That  no  person  who  has  an  office  or  place  of  profit 
under  the  king,  or  receives  a  pension  from  the  Crown, 


s  repealed  tlirce  years  aflciwBtdfl.     In   1753,  ihe  famous  Jew  Bi 
■  ■   '    -        "  -'  .  .■        '      ;gn  Jew     ■      ■ 


was  piused  (36  Ceo.  1!.  c.  36)  emiblini;  foreign  Jcw^  lo  be  natataliud 
without  taking  the  aacntment  as  required  by  the  7  Inc.  L  c  1  ;  bat  the 
popidar  dislike  excited  by  Ibis  measure  was  so  great  that  it  sas  repcaJed  u. 
the  fbllowitieMiskin  of  Parliament.  At  lenetb,  in  1S25,  by  6  Geo.  IV.  c 
67,  Itw  pr^iainaiy  sacnuneutal  test  imposed  by  the  7  Jac  I.  c  a,  « 
aboli^ea  in  all  cases)  and  in  iS44ihe  provision  of  I  Geo.  I.  sL  a,  c~4,utu 
nAtaraliation  bills  was  also  repeated  by  7  &  8  \'icL  c.  66,  *,  ;.  Whik 
in  the  Interest,  or  supplied  interest,  of  the  Engliib  pc«ple,  aliens  w« 
subjected  10  ceclain  disabililin  and  ei-en  to  liability  to  expnlsioa  when  lb 
sxitvf  of  the  Stale  should  require  It,  their  nght  of  asylum  igaiosi  iarofi 
Eovemments  was  ever  mainlined  inviolate.      But  iii  1793  the  tr— ^"^ 

thai  SI         "  ■■■ "■"''   -'' ■■ ' ■    ■- 

the   ti 

associatious  in  England  L 
(/™  A,i  HOI     "■*  V^'^  °f  ""  Alien  Act  133   Geo.   III.  c  4)  placing   all  fcmei 
MtitH  ^(1,  im-   „„j„  strict  surveillance,  and  empowering  the  Secretary  of  SuK  " 

move  any  who  were  suspected  out  of  the  realm.     The  Alien  Act.  "'"^ 

was  passed  for  one  year  only,  was   renewed  from  time  to  time,  tnt  dt 

more  stringent  provisions  were  relaxed  as  soon  as  peace  wa*  Itopon' 

rily  restored  in  iSol.      In  tlmt  year  the  arrogant  demand   of  NipoK*; 

First  Consul  of  the  French  Republic,  that   we  should  '  rcnion  «"  " 

the  British  dominion*  all  the  French   princes  and  their  adherenl><  '4Fj 

ther  with  the  l»shopi  and  other  udrndnals  whose  political  prindpto  ^, 

conduct  most  necessarily  occasion  great  jealousy  to  the  French  GownK*'' 

ivai  firmly  refused,  except  in   th«  .linfle  iiihlsnrc  of  M.  Geore&  "*^ 

Imving  been  concerned  in  circulating  papers  hostile  to  the  GoreW™ 

in  France,  was  removed  from  our  European  dominions.     On  the  rtonv^ 

lion  of  the  war  the  Alien  Act  was  again  rene«-ed  in  its  integrity  ;  aflff " 

jieacc  of  1814,  its  provisions  were  again  relaxed  ;  and  from  1816  iu  '•' 

enactment,  even  in  a  modified  form,  was  strongly  opposed  in  PjtUm'W'' 

'fsiiimlhii  0/      ""'*'  ''^  ''''^'  abandonment  in  1S26.     The  registration  of  ahens  ns  ^ 

A«.t   1K16  however,  insisted  on,  and  fresh  provisions  for  this  purpose  were  eoA^* 

'      ■*  1836  by  the  6  &   7  Wia  IV.  c.   tl  ;  but  their  execution  has  gr«*^ 

fallen  into  disuse.     During  the  political  disturbances  of  184S  tbc  Eif'^ 

Executive  tt"ere  empowered  by  Parliament  (11   Sc   11  Vict,  c  Ml,  d"  '" 

space  of  one  year,  to  remove  from  the  kingdom  any  foreigners  who  ito«M 

be  considered  dangerous  to  its  peace,  but  this  power  was  ncvrr  ciercoe"- 

In  the  meantime,  in  lti44,   the  natural iiation  of  :ih.  ' 

Ir.  Hull's  facilitated  by  Mr.  Hull's  Act,  7  &  8  Vict.  c.  66,  wtn.!,  .■,.::., 

t'aluralitalioii      obtaining  a  certificate  from  the  Home  Scctctatyand  takmg  the  ^iboi  ui^i' 

Irf,  1844.  ancc,  to  acquire  all  the  rights  and  capaciliesof  natural-bom  Britiih  5«h|B>* 

etcepl  tbccapacityof  becominga  mcii]l-et  of  either  IloDse  of  PailivDeUi' 

of  Ihc  Privy  Council,  or  any  other  riglil-  and  capacities  specially eioe(<rf* 

\'aluiaUuilivn     the  ci-itificile.     Tliis  Act  lias  since  K-en  repealed  by  the  NalsjiWB* 

(./,  1870.  Act  of  1870  (33  &  34  Vicl.  c.   14,  amended  by  35  &  36  Vkt,  (-  JJ^ 

which  has  completely  altered  the  status  of  alient  and  naturalised  •■li*^ 

upsetting  the  ancient  maxim,  "u.-biv  palriam  in  juj  MatM  nl  atffi.^ 

ligMHliae  deiiliiin  ijiirare,  peltil,"  and  rendering  mudi  iii  the  katW^'*'' 

nU^ance  and  aliens  contained  in  the  famous  Cah'hi'i  ciat  (iv/rav  t-  ^^ 

and  in  subsequent  cases,  now  only  hi>i<  >ric;^Uy  ininesiing,   t.'iuleTilMcni'C 

*'  n  may  take,  acquire,  h^lii,  .^inl  dispose  of  real  juid  pcncalp 


r\ 


periy  in  the  United  Kingdom,  of  evtry  description  (except  BritWi  ■£ 
m  the  same  manner  in  all  respects  n«  n  utlntil-bara  Sm^^iiA" 
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shall  be  capable  of  serving  as  a  member  of  the  House  of 
Commons.]  * 

7.  That  after  the  limitations  shall  take  effect  as 
aforesaid,  judges'  commissions  be  made  quamdiu  se  bene 
gesserint  and  their  salaries  ascertained  and  established  ; 
but  upon  the  address  of  both  Houses  of  Parliament,  it 
may  be  lawful  to  remove  them.^ 

8.  That  no  pardon  under  the  Great  Seal  of  England 
be  pleadable  to  an  impeachnient  by  the  Commons  in 
Parliament' 

The  Act  of  Settlement,— characterized  by  Hallam  as 
'  the  seal  of  our  constitutional  laws,  the  complement  of 
the  Revolution  itself  and  the  Bill  of  Rights,  and  the  last 
great  statute  which  restrains  the  power  of  the  Crown,'* — 
concludes  with  a  general  confirmation  of  the  rights  and 
liberties  of  the  people : — 

*  And  whereas  the  laws  of  England  are  the  birthright 
of  the  people  thereof,  and  all  the  kings  and  queens  who 
shall  ascend  the  throne  of  this  realm  ought  to  administer 
the  government  of  the  same  according  to  the  said  laws, 
and  all  their  officers  and  ministers  ought  to  serve  them 
respectively  according  to  the  same;  the  said  Lords 
Spiritual  and  Temporal,  and  Commons,  do  therefore 
further  humbly  pray,  That  all  the  laws  and  statutes  of 
this  realm  for  securing  the  established  religion,  and  the 
rights  and  liberties  of  the  people  thereof,  and  all  other 

withoot  the  right  to  any  office  or  franchise,  municipal,  parliamentary,  or 
oUier ;  and  on  obtaining  a  certificate  of  naturalization  from  one  of  Her 
Majerty's  Principal  Secretaries  of  State,  he  becomes  entitled,  in  the  United 
Kiqgdom,  to  apolitical  and  other  rights  and  privileges,  and  subject  to  all 
the  obligations  of  a  natural-bom  subject.  It  is  also  provided  that  a  natural- 
boni  stmject  may  become  a  "  statutory  alien  "  by  being  volimtarily  natu- 
ralized in  a  Foreign  State,  and  may  again  acquire  Bntish  nationality  by 
permission  of  a  Secretary  of  State. 

^  Repealed  by  4  Anne,  c  8,  s.  25,  and  other  provisions  enacted  in  lieu 
thereof  oy  6  Anne,  c  7. 

'  This  important  provision,  which  established  the  independence  of  the 
iodidal  bencJi,  and  the  8th  clause  enacting  that  thejroy^y.£ardon  shfluhLnat 
H  F^^^fW^ -" /? I "PpcftchmenC  Had  i^eii'offiiittea  in  the  hiutyand  im- 

_  -.  ^-..    -j^gijjg^    SUp^Qy  pp.  618,  619. 
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^'See  supra^  p.  498. 

«  Hallam,  Cimst.  Hist.  iii.  198. 
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laws  and  statutes  of  the  same  now  in  force,  may  be 
ratified  and  confirmed,  and  the  same  are  by  his  Majesty, 
by  and  with  the  advice  and  consent  of  the  said  Lords 
Spiritual  and  Temporal,  and  Commons,  and  by  authority 
of  the  same,  ratified  and  confirmed  accordingly.' ' 

The  4th  and  6th  of  these  remedial  clauses  of  the  Act 
of  Settlement,  although  repealed  in  Queen  Anne's  reign 
before  they  could  come  into  operation,  call  for  some  de- 
tailed comment,  and  lead  us  to  a  consideration  of  the 
growth  of  Cabinet  government.  The  fourth  clause  was 
intended  to  put  a  stop  to  a  very  remarkable  change 
which  had  been  silently  effected  in  the  executive  func- 
tions of  the  king's  Ordinary  or  Privy  Council :  the  si.\th 
would  Iiave  entirely  severed  the  connexion  between  the 
House  of  Commons  and  the  Executive. 

Of  the  Coticiliitm  Ordinarium  something  has  already 
been  said  in  an  earlier  chapter  of  this  work.'  Consistii^ 
of  the  chief  officers  of  the  court,  of  the  two  archbishops, 
and  of  certain  leading  members  of  the  baronage  selected 
by  the  king,  the  Ordinary  or  Continual  council  was 
originally  a  kind  of  permanent  committee  of  the  'Great 
Council '  or  '  Common  Council '  of  the  realm,  sitting  fo' 
the  despatch  of  executive  business  during  the  intervals 
between  the  meetings  of  the  larger  assembly,  but  becom- 
ing merged  in  that  assembly  whenever  it  was  convened. 
Gradually,  however,  the  nature  both  of  the  Coninioi' 
Council  and  of  the  Ordinary  Council  undcnvent  a 
change.  As  with  the  rise  of  the  House  of  Commons  the 
'  Common  Council '  developed  into  the  National  P4«** 
mcnt,  the  Ordinary  Council  tended  more  and  mocttO 
become  a  strictly  official  body,  distinct  from  the  taf 
assembly  out  of  which  it  had  grown ;  its  meobtf 
ceased  to  be  appointed  exclusively  from  the  rank** 
the  baronage,  clerical  or  lay,  and  commoners  (not  oec* 
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sarily  members  of  the  House  of  Commons)  were  admitted 
to  the  council  board.  In  1404,  under  Henry  IV.,  the 
council  consisted  of  19  members,  of  whom  3  were 
bishops,  9  peers,  and  7  commoners.  They  were  bound 
by  a  special  oath  of  fidelity  and  secrecy,  and  received 
regular  salaries  of  large  amounts.  But  the  council  still 
remained  a  checking  as  well  as  a  ministerial  body.  It 
was  at  once  the  controller  and  the  servant  of  the  Crown  ; 
the  instrument  of  the  king  s  prerogative,  and  the  curb 
placed  by  the  baronage  on  the  arbitrary  exercise  of  his 
will.  The  number  of  councillors  soon  however  appears 
to  have  proved  too  large  for  effective  administration,  and 
about  the  time  of  Henry  VI.  the  more  eminent  and 
assiduous  members  were  formed  into  a  select  or  con-  I'hc  Privy 
fidential  committee,  exercising  alone  all  the  administra- 
tive functions  previously  shared  with  the  other  members 
of  the  Ordinary  Council,  and  distinguished  from  these 
latter  by  the  title  of  Privy  Councillors.  The  oath 
of  secrecy  was  now  only  exacted  from  the  Privy  Coun- 
cillors, the  ordinary  councillors  being  no  longer  consulted 
on  purely  executive  business,  although  they  continued 
to  take  part  in  the  judicial  duties  of  the  Council  in  its 
court  of  Star  Chamber. 

Under  Edward  VI.,  in  1553,  the  Ordinary  Council 
consisted  of  40  members  (22  being  commoners),  and 
was  divided  for  judicial  and  administrative  purposes, 
into  5  commissions  or  committees.  The  most  important 
of  these,  composed  of  eleven  noblemen,  two  bishops,  and 
seven  commoners  (one  half  of  the  whole  number  of 
councillors)  was  styled  the  Committee  '  for  the  State  * 
and  constituted, in  fact, the  Privy  Council.  The  largenum- 
ber  of  commoners,  both  in  the  whole  Council  and  in  the 
Committee  '  for  the  State '  marks  the  change  which  had 
silently  been  effected  in  the  relations  between  the  Council 
and  the  Crown.  The  independence  of  the  Council  had 
I'ested  on  the  presence  of  men  who  could  not  easily  be 
Removed,  great  hereditary  officials  and  powerful  nobles. 
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Under  the  Tudors  the  lai^e  infusion  of  commoners 
changed  the  nature  of  the  Council  from  a  mixed  check- 
ing and  administrative,  into  a  purely  official  body, 
exercising  the  whole  executive  power  of  the  Crown, 
and,  through  the  medium  of  the  Star  Chamber  and  of 
proclamations,  a  very  large  part  of  the  judicial  and  the 
legislative  power  also.  On  the  abolition  of  the  Star 
Chamber  the  judicial  functions  of  the  Council  fell  into 
abeyance,  and  the  reason  for  the  distinction  between 
ordinary  and  Privy  Councillors  having  then  ceased  to 
exist,  all  the  members  of  the  Council,  from  the  date  of 
the  Restoration,  were  sworn  as  Privy  Councillors. 
Cabinet  Council.       The  Privy  Council  continued  to  be  the  constitutional 

body  of  advisers  of  the  king,  whom  he  was  bound  by  the 
laws  and  customs  of  the  realm  to  consult  But  Charles  II. 
hated  the  delays  and  restraints  imposed  upon  his  designs 
by  long  debates  in  Council,  and  having  greatly  augmented 
its  numbers  was  able  to  allege  with  truth   that  'the 
great   number  of  the   Council   made   it   unfit  for  the 
secrecy   and    despatch   which   are   necessary  in  great 
affairs.'     Availing  himself  of  one  of  the  peculiar  charac- 
teristics of  the  Council — its  action  through  committees- 
Charles  formed  a  small  select  committee  or  Cabinet 
Council^  with  whom    he  concerted  all    measures  of 
importance  before  submitting  them,  for  a  merely  formal 
ratification,  to  the  whole  body  of  Privy  Councillors. 

'  Formerly,'  says  Tren  chard,  writing  towards  the  close 
of  the  17th  century,  *  all  matters  of  state  and  discretion 
were  debated  and  resolved  in  the  Privy  Council,  where 
every  man  subscribed  his  opinion  and  was  answcrabk 
for  it.     The  late  King  Charles  [II.]  was  the  first  who 


'  *  The  name  of  a  Cabinet  Council,'  says  Hallam,  'as  distiosiiisbedfi^ 
a  larger  body,  may  be  found  as  hx  back  as  Uie  reign  of  Charies  I.'  (C«* 
Hist.  iii.  184) ;  but  it  occurs  in  the  preceding  reign  in  the  ym!aap<i^ 
Bacon,  who,  in  his  essay  on  the  *  Inconveniences  of  Counsel,  s^  '^ 
wliich  inconveniences,  the  doctrine  of  Italy  and  practice  of  Fraooe,  in  9:0^ 
kings'  times,  hath  introduced  cabinet  coimsels :  a  remedy  wofse  thtf  ^ 
disease.'    Bacon,  Works  (ed.  Spedding,  Ellis  &  Heath,  185S),  n.4'4' 
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broke  this  most  excellent  part  of  our  constitution,  by 
settling  a  Cabal  or  Cabinet  Council,  where  all  matters 
of  consequence  were  debated  and  resolved,  and  then 
brought  to  the  Privy  Council  to  be  confirmed/  *  The 
word  '  cabal/  with  the  meaning  of '  club '  or  '  association 
of  intriguers '  had  been  popularly  applied  to  the  secret 
councillors  of  the  king  even  under  James  I.,  and  the 
accidental  coincidence  that,  in  167 1,' the  Cabinet  con- 
sisted of  the  five  unprincipled  ministers,  Clifford,  Arling-  The  'Cabal ' 

^      ,.      ,  Alt  1-r         1      ««        1      •••ir  ministry,  1671. 

ton,  Buckmgham,  Ashley,  and  Lauderdale,  the  mitials  of 
whose  names  made  up  the  word  Cabal,  caused  the  latter 
designation  to  be  used  for  some  years  as  synonymous 
with  Cabinet,  and  did  much  to  bring  the  cabinet  system  of 
government  into  disrepute.   Moreover,  though  convenient 
and  even  necessary  for  administrative  purposes.  Cabinet 
government,   in    the   form   which   it   assumed    at    this 
period,  was  undoubtedly  fraught  with  great  evils.     It 
deprived  the  Privy  Council  of  all  power  to  check  the 
actions  of  the  king,  and  vested  the  real  government  of 
the  country  in  a  body  of  ministers  practically  irrespon- 
sible to  the  nation.     Accordingly,  in  1679,  ^^  attempt  Temple's 
was  made,  on  the  advice  of  Sir  William   Temple,  to  reorganization 
restore  the  Privy  Council  to  its  former  position.     It  was  Sf  incif^^g 
remodelled  and  its  numbers  reduced  from  50  to  30,  of 
whom  15  were  the  chief  officers  of  state,  and  the  other 
IS  were  made  up  of  10  lords  and  5  commoners.     The 
joint  income  of  the  new  council  was  not  to  fall  below 
;f  300,000,  a  sum  nearly  equal  to  the  estimated  income 
of  the  whole  House  of  Commons.     Temple  hoped  that  a 
body  thus   constituted   of   great   nobles   and   wealthy 
landed  proprietors,  too  numerous  for  a  Cabal  and  yet  not 
too  numerous  for  secret  deliberation,  would  form  at  once 
a  check  upon  the  Crown  and  a  counterbalance  to  the 
influence  of  Parliament.     By  the  advice  of  this  Council 


'  Trenchard,  Short  History  of  Standing  Armies  (published  about  1698), 
p.  9- 
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Tht  Cibinei       of  Thirty,  Charles  II.  pledged  himself  to  be  guided  in  all 
'^  '  affairs  of  State  ;  but  the  pledge  was  quickly  broken,  and 

an  interior  or  Cabinet  Council  was  again  formed  which 
differed  from  the  whole  body  of  the  Privj-  Council,  a^ 
under  Edward  VI.,  the  Committee  *  for  the  Stale,'  and 
under  Henry  VI.,  the  Privy  Council  itself  had  differed 
from  the  Ordinary  Council.' 

This  distinction  of  the  Cabinet  from  the  Pri\'y  Council 
has   ever  since   continued.      The    Privy    Council    still 
remains  the  only  legally  recognized  body,  but  the  Cabinet 
though  altogether  unknown  to  the  law,  and  for  a  long 
^"""S*'"  "^'      time     regarded    as     unconstitutional     and     dangerous, 
chnntctensiics.     has  gradually  drawn  to  itself  the  chief  executive  power, 
and  become,  by  universal  consent  and  usage,  the  essen- 
tial feature  of  our  system  of  Parliamentar>-  government 
\  The  firm  establishment  of  the  Cabinet  system  has,  how- 

ever, only  been  rendered  possible  and  advantageous  by 
a  gradual,  but  long  since  completed,  change  in  its 
essential  characteristics.  Under  the  two  last  Stewarts 
the  Cabinet  «\is,  in  truth,  a  cabal  of  the  king's  servants 
forsustainingtheauthority  of  the  Crown,  not  only  against 
its  legally  authorized  Privy  Counciltor.s,  but  against  the 
wishes  and  power  of  Pariiamcnt.  Since  the  Revolution 
it  has  become  a  ministrj-,^  nominally  appointed  by  the 
.sovereign,  but  in  reality  an  executive  committee  of  the 


'  .An  eiccllent  sketch  of  the  histotv  of  the  Privy  Coimca  ttiU  be  fc^l 
in  Mr.  A.  V.  Dicey's  Arnold  Pri/e  Essay,  OxfonI,  i860,  to  wlttth  1  •• 
imlcbled  for  several  of  Ihe  deUils  in  tlie  leit. 

'  In  171 1  the  Earl  of  Scnrsdsle,  in  (be  Honse  of  Lordt,  having  pn^*^ 
a  rcwlnlian  in  which  the  reiponsiltle  sdvisen  uf  the  Crowa  vnc  mcnf* 
to  as  the  '  Cubinet  Council,  it  was  sngge«led  thai  the  word  '  llinuW 
shoiild  be  subslituted  as  bei^o  belter  known.  Tids  altentioa  the""* 
ultiin.itely  agreed  to ;  but  while  the  point  wai  under  dixcamoo  mMp" 
m.iinlained  Ihat  '  Ministers  '  and  '  Cabinel  Council '  were  lyiibV*'*^ 
ollicrt  that  Ihere  might  be  a  difference,  Lortl  Cowpcr  Ihal  tbej  «"  '" 
term-i  of  an  uncerlain  signirtcation,  and  the  taller  unknown  (o  «•'  V" 
tviiile  Lord  Peterborough  observed  thaE  '  he  had  bean]  ■  ditfiK^ 
between  (he  Cabinet  Council  am!  liie  Privy  Council ;  thai  the  P«>1  *» 
were  thought  to  know  everything,  and  knew  nothing,  ud  tbeM  <^J 
Cabinet  Council  thought  nobody  knew  anylhins  bol  thwr  **"*■'  "^ 
lli<t.  vi.  971,  cited  by  HftUam,  Const.  Hin.  ilL  iSj. 
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two  Houses  of  Parliament,  practically  chosen  by  the  Party  govern- 
majority  of  the  House   of  Commons.     This  result  is 
mainly  due  to  the  division  of  the  English  people,  and 
consequently  of  the  Parliament,  into  two  great  political 
parties  which  have  contended  one  against  the  other 
for  the  control  of  the  executive  power.     It  was  not, 
however,  until  the  accession  of  George  I.  that  govern- 
ment by  party  was  fully  established.     Down    to   the 
year    1693,  William   HI.  distributed   the  chief  offices 
in   the   Government   about   equally  between  the   two 
parties,  a  policy  which  not  only  failed  to  secure  una- 
nimity, but  even  allowed  of  open  hostility  between  the 
various   ministers   of   the  Crown,  as   well   in   the  dis- 
charge of  their  executive  duties  as  in  the  discussions 
in   Parliament.      The    inconvenience  of  this  state   of 
things  was  so  great  that  at  length,  between  1693  and 
1696,  William  HI.,  acting  on  the  advice  of  Robert,  Earl 
of  Sunderland,  abandoned  the  neutral  position  which 
he  had  hitherto  maintained  between  the  two  parties,  and 
entrusted  all    the   chief   administrative   offices  to   the 
Whigs,  who  commanded  a  majority  in  the  House  of 
Commons.     The  close  union  of  the  Whig  leaders,  each 
promptly  defending  his  colleagues  against  every  attack, 
was  so  novel  a  spectacle  that  they  became  popularly 
known  as  'the  Junto.*     But  the  ministerial  system  of  The 'junto.' 
government  in  its  modern  form  was  by  no  means  as  yet 
completely  established.    When,  at  the  general  election 
of  1698,  a  House  of  Commons  was  returned  adverse  to 
the  Junto,  and   Montague,  who,  as  First  Lord  of  the 
Treasury,  had  for  four  years  occupied  the  position  and 
>iiriclded  the  power  of  leader  of  the  House,  ceased  to 
exercise  any  control  over  it,   the  ministry,  instead  of 
resigning  office  to  their  adversaries,  as  statesmen  simi- 
larly situated  would  now  act,  kept  their  places.     Thus 
the  old  want  of  harmony  between  the  servants  of  the 
Crown  and  the  representatives  of  the  people  returned  in 
full  force,  and  continued,  with  some  short  intervals  of 
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coniposedness,  until  the  general  election  of  1705  agaii 
sent  up  a  Whig  majority  to  Parliament' 

It  was  during  this  interval  of  disunion  between  th 
Cabinet  and  the  majority  in  Parliament,  and  while  tb 
possibility  of  still  greater  divergence,  on  the  accessioi 
of  a  foreign  dynasty,  was  present  in  men's  minds,  thai 
an-  attempt  was  made  at  once  to  check  the  personal 
action  of  the  king  and  to  secure  the  responsibility'  ofhii 
ministers  by  providing,  in  the  4th  clause  of  the  Act  ol 
Settlement,  that  after  the  accession  of  the  House  0 
Hanover,  all  matters  relating  to  the  government  o 
the  kingdom  ^vhich  were  cognisable  in  tlic  Priv] 
Council,  should  be  transacted  there  and  authenticaia 
by  the  signatures  of  such  Pri\'y  Councillors  as  shouk 
advise  and  consent  to  the  same.  It  was,  however,  sooi 
perceived  that  this  revival  of  the  ancient  author!  tj*  of  tJM 
Privy  Council  was  an  anachronism,  and  the  clause  wii 
repealed  early  in  Queen  Anne's  reign  before  it  could 
come  into  operation. 

It  was   under  the  first  two  kings  of  the   House  oi 
Hanover,  the  accession  of  whose  dynasty  was  to  haw 
marked  the  extinction  of  the  Cabinet  system,  that  Parlia- 
mentary government  by  means  of  a  ministry — nominally 
the  king's  servants,  but  really  an   executive  committee 
representing  the  wil!  of  the  party  majority  for  the  time 
being  in  the  House  of  Commons — was  fully  and  finally 
established.     This  was  due,  in   a  great  measure,  to  the 
personal  character  of  George   I.  and   George  II.,  "lift 
aiicns  in  blood,  in  language,  and  in  political  sympathiw. 
clung  fondly  to  their  beloved  Hanover,  ands«ni«itP 
regard  the  kingship  of  Great  Britain  as  an  appendag'' 
and  rather  an  irksome  appendage,  to  their  small  Gcrtnan 
Electorate. 

'  The  troublesome   enei^ies  of  Parliament,'  obsenf 
Sir  Erskine  May,  'were  an  enigma  to  them ;  and  tlKJ" 

■  Micaulajr,  Hbt.  Eog.  db  B. 
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heerfully  acquiesced  in  the  ascendency  of  able  ministers 
'ho   had  suppressed    and  crushed  pretenders  to  their 
rown — who  had  triumphed  over  parliamentary  opposi- 
ion,  and  had  borne  all  the  burthen  of  the  Government, 
^ft  to  the  indulgence  of  their  own  personal  tastes — 
ccupied  by  frequent  visits  to  the  land  of  their  birth,  by 
German  court,  favourites  and  mistresses — they  were 
tot  anxious  to  engage  more  than  was  necessary  in  the 
urbulent    contests    of   a    constitutional   government, 
laving   lent  their  name  and   authority  to  competent 
ninisters,  they  acted  upon  their  advice,  and  aided  them 
ly  all  the  means  at  the  disposal  of  the  Court.  *  ^    This  Important 
odifference  of  the  first  two  Georges  to  everything  not  hidiffcrcnce  to 
kffecting  the  interests  of  their  Continental  dominions  English  poUtics. 
^d  most  important  and  beneficial  effects.    It  allowed  the 
English  Constitution  to  develop  freely  under  a  kingship 
from  which  the  element  of  personal  royal  power  was 
for  the  time  practically  eliminated.     George  III.,  who 
gloried^in  the  name  of  Briton  '  without  understanding 
1  what  it  is  that  the  glory  of  a  Briton  consists,  strove 
mi  throughout  his  reign  to  recover  the  ground  lost 
der  his  two  immediate  predecessors  ;  but  the  system 
ministerial  government  with  collective  responsibility 
•he  House  of  Commons  was  too  firmly  established  to 
overthrown,  and  is  now  regarded,  though  still  un- 
sized in  the  written  Constitution,  as  a  part  of  our 
y  almost  as  essential  as    the    Parliament    itself. 
T  this  system,  *  the  Ministry,'  says  Lord  Macaulay,  Macaulay's 
w  fact,  a   committee  of  leading  members  of  the  ^^Srial 
louses.     It  is  nominated  by  the  Crown  ;   but  it  system. 
ts  exclusively  of  statesmen  whose  opinions  on  the 
\  questions  of  the  time  agree  in  the  main  with  the 
s  of  the  majority  of  the  House  of  Commons, 
the  members  of  this  committee  are  distributed 
at   departments   of  the   administration.      Each 


*  May,  Const.  Hist.  I  7. 
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Minister  conducts  the  ordinary  business  of  his  own  ofSce 
without  reference  to  his  colleagues.  But  the  most  im- 
portant business  of  evcrj'  office,  and  especially  such 
business  as  is  likely  to  be  the  subject  of  discussion  in 
Parliament,  is  brought  under  the  consideration  oi  the 
whole  Ministry,  In  ParUament  the  Ministers  are  bound 
to  act  as  one  man  on  all  questions  relating  to  the  execu- 
tive government.  If  one  of  them  di.sscnts  from  the  rest 
on  a  question  too  important  to  admit  of  compromise,  it 
is  his  duty  to  retire.  While  the  Ministers  retain  the 
confidence  of  the  parliamentary  majority,  that  majority 
supports  them  against  opposition,  and  rejects  evciy 
motion  which  reflects  on  them  or  is  likely  to  embarrass 
them.  If  they  forfeit  that  confidence,  if  the  parliamentarj- 
majority  is  dissatisfied  with  the  way  in  which  patronage 
is  distributed,  with  the  way  in  which  llie  prcrt^ativc  of 
mercy  is  used,  with  the  conduct  of  foreign  aflairs,  with 
the  conduct  of  a  war,  the  remedy  is  simple.  .  .  .  ihcy 
have  merely  to  declare  that  they  have  ceased  to  trust 
the  Ministry,  and  to  ask  for  a  Ministry  which  they  can 
trust.'  1 
Increased  Not  the  least  of  the  many  advantages  which  ha»'e 

Crown^^^mlof  accrued  from  the  establishment  of  this  form  of  ParJia- 
ministeri  under  mcntary  government  has  been  the  increased  security  of 
system.  thc  Crown  and  of  its  ministers.     The  old  constitutional 

maxim  that '  the  king  can  do  no  wrong '  is  now  liter.iily 
true,  for  his  acts  arc  really  thc  acts  of  his  ministers ;  and 
his  ministers  are  responsible  to  thc  House  of  Commons 
not  merely,  as  of  old,  for  any  breach  of  thc  law.  but  fw 
thc  general  course  of  their  policy,  which  must  accotJ 
with  thc  opinions  of  the  majority  of  that  House,  orcbt 
in  conformity  with  a  constitutional  usage  practically  »* 
binding  as  a  legal  enactment,  thc  ministers  are  bound  w 


■  Macniihy,  Hist.  Eng,  ch.  x».,  \Vork5  (cd.  iSi:.6.  iv.  44  ;  oAtti^ 
B.necliol's  'English  Constitution'  for  a  spirilt.l  .iri.:l  ible  tk«rb  i^  * 
coiivcntiirtinl  or  unwritten  constitution  as  conU:i-lcJ  K«lh  witli  Ita  •** 
or  legal  constitutiun  and  with  the  Presidential  funii  of  tjoimiJiiW'  ••  * 
United  Slates  of  America. 


XVI.]  si7ice  the  Rcvohition.  643 

resign  office.  Instead  of  a  revolution  or  a  Parliamentary 
impeachment,  a  change  of  ministry  suffices  to  preserve 
harmony  between  the  Crown  and  the  people. 

The  sixth  clause  of  the  Act  of  Settlement,  by  which  Exclusion  of 
all  placemen  and  pensioners  were  excluded  from  Parlia-  ^^^ereTrom 
ment,  was  directly  aimed,  not  at  the  Cabinet  system,  but  |!?®  ^^oM&t  of 
at  the  dangerous  influence  which  the  Crown  had  acquired 
through  the  profuse  distribution  of  offices  and  pensions 
among  the  members  of  the  legislature.  This  means  of 
corrupting  the  representatives  of  the  people  had  been 
extensively  employed  under  the  last  two  Stewarts  ;  and 
William  III.,  amidst  the  difficulties  with  which  he  found 
lumself  surrounded,  adopted  and  even  extended  this 
baneful  expedient  for  controlling  his  Parliaments.  To 
check  this  abuse  the  Commons,  in  1693,  passed  a  bill  to 
prohibit  all -members  thereafter  elected  from  accepting 
any  office  under  the  Crown.  Rejected  by  a  small 
majority  of  the  Lords,  the  bill  was  re-introduced  in  the 
following  year  and  passed  both  Houses  ;  but  William  III. 
refused  the  royal  assent.  A  few  years  later,  however, 
the  principle  of  disqualification  received  a  legislative 
sanction  by  the  express  exclusion  from  the  House  of 
Commons  of  the  newly-appointed  Commissioners  of 
Stamps  and  Excise.^  The  total  exclusion  of  all  servants 
of  the  Crown  from  the  House  of  Commons,  enacted  by 
the  Act  of  Settlement,  was  not  only  far  too  drastic  a 
remedy  for  the  special  evil  which  it  was  intended  to 
meet,  but  would  also, -if  carried  into  practice,  have  brought 
the  ministers  of  the  Crown  into  hopeless  conflict  with  the 
House  of  Commons,  and,  by  preventing  the  fusion  of  the 
legislative  and  executive  powers,  have  effectually  stopped 
the  development  of  the  system  of  Parliamentary  or 
Cabinet  government  which  we  now  enjoy.  The  clause  was, 
however,  as  we  have  seen,  repealed  before  it  could  come 


»  4  &  5  WilL  and  Mary,  c.  21  (Stamps) ;  11  &  12  Will.  III.  c.  2,  s.  V> 
(Excise). 
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into  operation,  in  the  fourth  year  of  Queen  Anne's  re^ ;' 
and  two  years  aftenvards,  by  the  '  Act  for  the  Security  oi 
the  Crown  and  Succession,'  *  more  reasonable  provisions 
were  enacted  for  the  prevention  of  corrupt  influence, 
Every  person  holding  an  office  created  since  the  25th  of 
October,  1705,  or  in  receipt  of  a  pension  during  the  pica- 
sure  of  the  Crown,  was  incapacitated  from  sitting  in  the 
House  of  Commons,  and  every  member  of  that  House 
accepting  any  of  the  previously  existing  offices  under  the 
Crown  (except  a  higher  commission  in  the  army)  was 
obliged  to  vacate  his  seat,  though  still  eligible  for  re- 
election.'    Before  the  system  of  ministerial  govcrnmenti 
with  responsibility  to  the  House  of  Commons,  had  been 
fully  established,  and  while  the  House  of  Commons  itself 
remained  liable  to  corrupt  influences,  and.  under  a  re- 
stricted franchise,  failed  to  represent  the  people,  a  {»««- 
sion  which  compelled  the  acceptance  of  office  by  a  repre- 
sentative to  be  submitted  to  the  approval  of  his  constitu- 
ents, acted  as  a  salutary  check  both  upon  the  Crown  and 
the  leading  members  of  the  Commons.     But  now,  witlia 
reformed  suffrage,  and  under  a  customary  or  unwritten 
constitution  in  which  one  of  the  principal  functions  0^ 
the  members  of  the  Commons  is,  by  an  indirect  process, 
to  choose  the  ministers  of  the  Crown,  the  reasons  for  the 
enactment   have  ceased  to  exist.     Although,  howeven 
several  attempts  have  been  made  to  modify  the  principte 
they  have   been  always  unsuccessful,   with  the  single 
exception  contained  in  the   Reform  Act  of  1867,  dis- 
pensing with  the  requirement  of  6  Anne,  c.  7,  in  the  case 
of  the  removal  of  a  minister  from  one  office  under  the    | 
Crown  to  another.* 
Bm''oM?42  '^^^  exception  from  the  Act  of  6  Anne,  c;,of:»li 

offices  existing  on  the  2Sth  October,  1705,  enabled  the 
Crown  still  to  exercise  extensive  corruption  bymeansw 

'  4  Anne,  c.  8,  s.  2S'  '  6  Anne,  c.  7. 

'  6  Anne,  c  7.     To  check  the  iacrease  of  pUcenwdE^  ccrtiia  mlD'" 

♦  30  &  31  Vict.  c.  102,  s,  52. 
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places ;  and  in  1741  no  less  than  two  hundred  appoint- 
ments were  held  by  members  of  the  House  of  Commons, 
In  the  following  year,  however,  the  Place  Bill,^  which 
had  been  thrice  rejected  by  the  Commons  and  twice  by 
the  Lords,  passed  into  an  Act,  excluding  from  the 
House  a  large  number  of  officials,  chiefly  clerks  and 
other  subordinate  officers  of  the  public  departments. 
In  1782  several  other  offices  which  had  been  generally  Lord  Rocking- 
held  by  members  of  Parliament  were  suppressed  by  i^  Art*^782 
Lord  Rockingham's  Civil  List  Act ;  *  and  the  policy  of 
official  disfranchisement  has  been  since  almost  invariably 
followed  whenever  new  officers  have  been  appointed  by 
Acts  of  Parliament. 

The  incapacity  imposed  by  the  Act  6  Anne,  c  7,  upon 
pensioners  of  the  Crown,  though  extended  at  the  com- 
mencement of  the  next  reign  to  pensioners  for  terms  of 
years,'  was  eluded  by  the  grant  of  secret  pensions  out  of 
the  large  sum  annually  voted  to  the  Crown  as  *  secret 
service  money,'  and  expended  without  any  account ;  but 
by  Lord  Rockingham's  Act  already  referred  to,  the 
power  of  granting  pensions  out  of  the  king's  Civil  List 
was  considerably  limited,  and  secret  pensions  were 
abolished  by  a  provision  that  in  future  all  pensions 
should  be  paid  at  the  public  Exchequer.  In  the  same 
year  a  stop  was  put  to  another  form  of  Parliamentary 
corruption  by  an  Act  disqualifying  contractors  for  the 
public  service  from  sitting  in  the  House.* 

The  common  jaw  judges  had  always  been  disqualified  Exclusion  of 
from  sitting  in  the  House  of  Commons  ;  and  this  exclu-  hou^  of  Com- 
sion  was  extended  to  the  Scotch  judges  under  George  II.,  ™^'*'* 
and  to  the  Irish  judges  under  George  IV.   The  same  rule 


*  15  Geo.  II.  c.  22.        '  22  Geo.  III.  c  82.        "  i  Geo.  I.  c.  56. 

*  22  Geo.  III.  c.  45.  On  Places  and  Pensions  in  the  House  of  Com- 
mons, see  May,  Const.  Hist.  i.  pp.  369^—375.  In  the  first  Parliament  of 
George  I.  there  were  271  members  holding  offices,  pensions,  and  sinecures. 
In  the  first  Parliament  of  George  II.,  257;  in  the  first  Parliament  of 
George  IV.  but  89,  exclusive  of  officers  in  the  Army  and  Navy  ;  and  in 
1833  there  were  only  60  members  holding  civil  offices  and  pensions,  and  83 
holding  navad  and  military  commissions.     Id.  p.  374. 
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was  applied  in  1840  to  the  judge  of  the  Court  of  Admi- 
ralty ;  and  the  holders  of  all  newly-created  judicial  posts 
have  been  disqualified  by  the  Acts  under  which  they  were 
constituted.  The  Master  of  the  Rolls— hitherto  tlie  sole 
judge  who  has  retained  the  capacity  of  sitting  in  the 
Commons — has  been  also  at  length  disqualified  by  the 
clause  of  the  Supreme  Court  of  Judicature  Act,  1873, 
which  declares  that  no  judge  of  the  High  Court  of 
Justice  or  of  the  Court  of  Appeal  shall  be  capable  of 
being  elected  to  or  of  sitting  in  that  House.^ 

Having  discussed  the  Act  of  Settlement  and  the  growA 
of  the  Cabinet  system,  the  further  progress  of  the  Con- 
stitution may  be  conveniently  considered  under  the  five 
following  heads  :{i)  the  Kingship,  (2)  the  House  of 
Lords,  (3)  the  House  of  Commons,  (4)  Religious  Liberty, 
and  (s)  the  Liberty  of  the  Press, 
I,  Kingahip  \.  The  legal  prert^atives  of  the  Crown  were  untouched 

Revolution.         ^X  '^e  Revolution  settlement    It  was  only  the  recent 
innovations  which  were  swept  away,  leaving  to  the  king- 
ship the  legal  character  which  it  had  possessed  prior  to 
Leeal  preroga-     the  usurpations  of  the  Tudors  and  Stewarts.     By  the 
Croivn.'  '  written  constitution  the  king  still   retains  the  supreme 

executive  and  a  co-ordinate  legislative  power.  He 
calls  rarliameiit  together,  prorogues  or  dissolves  it  at 
pleasure,  and  may  refuse  the  royal  assent  to  any  bills 
He  is  the  'fountain  of  justice,'  and  as  such  dispenses 
royal  justice  through  judges  appointed  to  preside,  in  hi* 
name,  over  the  various  courts  of  judicature.  As  suprems 
magistrate  and  conservator  of  the  peace,  he  nominally 
prosecutes  criminals,  and  may  pardon  them  after  convic- 
tion. As  supreme  military  commander,  he  has  the  self 
power  of  raising,  regulating,  and  disbanding  armies  afl<l 
fleets.  As  the  '  fountain  of  honour,*  he  alone  can  crwK 
peers  {a  power  of  the  highest  constitutional  importance) 
and  confer  titles,  dignities  and  offices  of  alt  kiad&    H« 


"X 


[6  &  37  Viet  c.  66,  J.  9. 
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is  the  legal  head  and  supreme  governor  of  the  National 
Church,  and  in  that  capacity  convenes,  prorogues,  regu- 
lates, and  dissolves  all  ecclesiastical  synods  or  convoca- 
tions.i  As  the  representative  of  the  majesty  of  the  State 
in  its  relations  with  foreign  powers,  he  has  the  sole  power 
of  sending  and  receiving  ambassadors,  of  contracting 
treaties  and  alliances,  and  of  making  war  and  peace.^ 

But  in  practice  these  vast  prerogatives  have  now  long  Now  practically 
been  exercised   not  at  the  will  of  the  sovereign,  but  responsible^ 
of    the    responsible    ministers    of    the    Crown,    who  nainisters. 
represent  the    will  of  the  majority   in  the   House  of 
Commons.    '  In  outer  seeming,*  it  has  been  well  observed, 
'  the  Revolution  of  1688  had  only  transferred  the  sove- 
reignty over  EngUnd  from  James  to  William  and  Mary. 
In  actual  fact,  it  was  transferring  the  sovereignty  from 
the  king  to  the  House  of  Commons.     From  the  moment 

*  On  the  early  history  of  Convocation  and  its  relations  to  the  king  and  Coftvacation. 
Parliament  something  has  been  said  j«/rii,  pp.  231,  232.  From  the  passing 
of  the  Act  25  Hen.  VIII.  c.  19  {supra,  p.  396),  Convocation  has  ceased  to 
possess  any  independent  legislative  power,  Church  and  State  being  alike 
subjected  to  the  supreme  power  of  Parliament.  Under  Elizabeth  it  was 
occasionally  consulted  on  questions  affecting  the  national  religion,  and  it 
confirmed,  in  1562-3,  the  xxxix.  Articles.  By  the  king's  licence  Convoca- 
tion established  certain  canons  in  1604  (which,  however,  not  having  been 
confirmed  by  Parliament,  are  not  binding  on  the  laity) ;  and  attempted  to 
make  further  regulations  in  1640  {supra^  pp.  463,  545) ;  but  from  the  year 
1664,  when  the  practice  of  ecclesiastical  taxation  was  discontinued,  even 
discussions  in  Convocation  practically  ceased.  Al)out  the  time  of  the 
Revolution  attempts  were  made  to  resuscitate  the  action  of  Convocation, 
more  especially  by  Atterbury  (afterwards  Bishop  of  Rochester),  who  pub- 
lished a  book  entitled  *  The  Rights  and  Privileges  of  an  English  Convoca- 
tion.* In  1 71 7,  the  religious  ferment  excited  by  the  Bangorian  controversy  Suspended  1 71 7. 
(arising  out  of  the  denunciation  by  the  Lower  House  of  Convocation  of  a  * 

sermon  in  favour  of  rel^ous  liberty  preached  by  Iloadley,  Bishop  of 
Bangor,)  induced  the  ministers  of  George  I.  to  suddenly  prorogue  the  would- 
be  ecclesiastical  Parliament  From  this  time  Convocation,  though  regularly 
summoned,  was  for  more  than  a  century  as  regularly  prorogued  immediately 
after  it  had  assembled.  In  1850  it  was  again  allowed  to  resume  the  dis-  Resumed  i8<0. 
cussion  of  Church  matters ;  and  in  186 1  was  empowered  by  Royal  licence  * 

to  alter  the  29th  Canon  of  1603,  which  prohibited  parents  from  acting  as 
sponsors  to  their  children :  but  it  was  specially  provided  in  the  licence  that 
no  adterations  should  be  of  any  validity  until  confirmed  by  letters  patent 
nnder  the  great  seal.  In  1872,  letters  of  business  were  issued  by  the 
Crown  empowerinfi^  Convocation  to  frame  resolutions  on  the  subject  of 

Eblic  worship,  ana  these  were  afterwards  incorporated  in  an  Act  of  Par- 
ment  (Act  of  Uniformity  Amendment  Act,  35  &  36  Vict.  c.  35).     See 
Hallam,  Const.  Hist.  liL  242-247 ;  Stephen,  Commentaries,  ii.  544-546. 
'  See  Stephen,  Commentaries,  ii  473-547. 
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when  its  sole  right  to  tax  the  nation  was  established  by 
the  Bill  of  Rights,  and  when  its  own  resolve  settled  the 
practice  of  g^ranting  none  but  annual  supplies  to  the 
Crown,  the  House  of  Commons  became  the  supreme 
power  in  the  State.  It  was  impossible  permanently  to 
suspend  its  sittings,  or,  in  the  long  run,  to  oppose  Its 
will,  when  either  course  must  end  in  leaving  the  Govern- 
ment penniless,  in  breaking  up  the  army  and  navy,  and 
in  rendering  the  public  service  impossible.'  ^ 

The  mode  in  which  the  executive  power  of  the  Crowa 
has  gradually  been  transferred  to  what  has  been  aptly 
termed  '  a  board  of  control  chosen  by  the  l^islature,  out 
of  persons  whom  it  trusts  and  knows,  to  rule  the  nation,*  * 
has  been  already  sketched  in  treating  of  the  growth  of 
the  Cabinet     But  though   greatly  weakened  at  the 
Revolution,  the  personal  influence  of  the  sovereign  over 
the  administration  of  affairs  long  continued  to  be  openly 
exercised,  and  is  still  potent,  to  an  extent  which  can  be 
known  only  to  the  parties  themselves,  in  the  confidential 
intercourse  of  ministers  with  the  Head  of  the  State.    In 
early  times  the  king  had  been  accustomed  to  preside  in 
person  at  the  council  board,  and  necessarily  exercised  an 
immense  influence  upon  its  determinations.     Abandoned 
about  the  close  of  the  14th  century,  this  practice  was 
revived  by  the  Tudor  and  Stewart  monarchs,  and  was 
maintained,  after  the  Revolution,  by  William  III.  and 
by  Anne.     William  III.,  a  man  of  consummate  political 
ability,    was   indeed  his  own  prime  minister,  his  o\ni 
foreign    minister,    and    his    own    commander-in-chief. 
Queen  Anne   not   only  regularly  presided  at  Cabinet 
Councils,  but  occasionally  attended  debates  in  the  House 
Reaches  its         of  Lords.      It  was  only  at  the  accession  of  George  L 
under  (S^rge  I.  ^^at  the  king's  ignorance  of  the  English  language  and  his 
and  George  II.    indiflference  to  English  politics  caused  the  introduction 

of  the  practice — which  has  ever  since  been  maintained 


*  J.  R.  Green,  Short  History  of  the  English  People,  p.  6»0l 
'  Bagehot,  Eng.  Const,  p.  13. 
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— of  Cabinet  Councils  being  held,  as  in  the  ante-Tudor 
times  Privy  Councils  had  been  held,  without  the  presence 
of  the  sovereign. 

But  though  firmly,   and,  as  the  event  has  shown.  Long  struggle  of 
permanently,  established  under  the  first  two  Georges,  George  III. 
the    system    of    Parliamentary    government    had    to  ^isterial 
undergo   a   severe   struggle    for  existence  throughout  *y*^®™- 
the  reign  of  George  III.,  who,  not  content  with  reigning, 
was  determined  also  to  govern.     '  For  the  first  and  last 
time,  since  the  accession  of  the  House  of   Hanover, 
England  saw  a  king  who  was  resolved  to  play  a  part  in 
English  politics  ;  and  the  part  which  George  the  Third 
succeeded  in  playing  was  undoubtedly  a  memorable  one. 
In  ten  years  he  reduced  government  to  a  shadow,  and  Disastrous 
turned  the  loyalty  of  his  subjects  into  disaffection.     In  ^^^^  °^  ^^ 
twenty  he  had  forced  the  colonies  of  America  into  revolt 
and  independence,  and  brought  England  to  the  brink  of 
ruin.     Work  such  as  this  has  sometimes  been  done  by 
very  great  men,  and  often  by  very  wicked  and  profligate 
men  ;  but  George  was  neither  profligate  nor  great.     He  His  wretched 
had  a  smaller  mind  than  any  English  king  before  him,  *  ^^^ation. 
save  James  the  Second.     He  was  wretchedly  educated, 
and  his  natural  taste  was  of  the  meanest  sort     "  Was 
there   ever  such  stuff,"    he   asked,   "as    Shakspere  .^ '* 
Nor  had  he  the  capacity  of  using  greater  minds  than  his 
own  by  which  some   sovereigns  have  concealed  their 
natural   littleness.     On  the  contrary,  his  only  feeling 
towards  great  men  was  one  of  jealousy  and  hate.     He 
longed  for  the  time  when  "  decrepitude  or  death  "  might 
put  an  end  to  [the  elder]  Pitt ;  and  even  when  death 
had    freed  him  from  this  "trumpet   of   sedition,"   he 
denounced  the  proposal  for  a  public  monument  as  "  an 
offensive  measure  to  me  personally."    But  dull  and  petty  His  determina- 
as  his  temper  was,  he  was  clear  as  to  his  purpose  and  ^*^°  ^^  govern. 
obstinate  in  the  pursuit  of  it     And  his  purpose  was  to 
rule.     "  George,"  his  mother,  the  Princess  of  Wales,  had 
continually  repeated  to  him  in  youth,  "  George,  be  king." 
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He  called  himself  always  "a  Whig  of  the  Revolution," 
and  he  had  no  wish  to  undo  the  work  which  he  believed 
the  Revolution  had  done.  1 1  was  his  wish  not  to  govern 
against  law,  but  simply  to  govern — to  be  freed  from  the 
dictatioD  of  parties  and  ministers,  to  be,  in  effect,  the 
first  minister  of  the  State.  How  utterly  incompatible 
such  a  dieam  was  with  the  Parliamentar>-  constitution  di 
the  country  as  it  had  received  its  final  form  from  Sunder- 
land, we  have  already  seen  ;  but  George  was  resolved  to 
carry  out  his  dream/ ' 
Th»lChtf>^  In  pursuance  of  his  settled  resolve  to  wrest  all  power 

ton.  from  the  hands  of  his  ministers  and  to  exercise  it  him- 

self, Gewge  bc^an  his  reign  by  calling  to  his  aid  a  cabal 
of  secret  counsellors,  with  Lord  Bute,  his  groom  of  the 
sto]^  at  their  head.  These  were  mainly  composed  of 
Tories  whose  Jacobite  tendencies  had  hitherto  kept  them 
apart  from  public  affaics,  but  who  now,  having  'abjured 
thdr  ancient  master,  but  retained  their  principles,*' 
brought  to  the  service  of  the  new  sovereign  the  reveren- 
tial sontiments  which  had  distinguished  the  adherents  of 
the  Stewarts.  Supported  by  these  '  king's  friends'  and 
their  u>llowers  in  tlic  House  of  Commons,  the  king 
endoav<.nirei.I  to  govern  independently  of  both  Parliament 
.ukI  people,  thwarted  and  opposed  his  ministers,  and 
ilistributcd  at  his  own  will  llie  vast  amount  of  ecclesi- 
astical, military,  and  civil  patronage  which,  during  the 
reigns  of  his  two  immediate  predecessors,  had  been 
pr,\clic.illy  at  the  disposal  of  the  Cabinet, 
Prmi«r>h;t- «>i"  'liic  eticct  of  this  policy  was  soon  seen  in  the  resigna- 
I  JO,.,       "  tion  of  the  ministers,  who  declined  to  retain  responsibility 

without  power;  and  in  176^  Lord  Bute,  who  thirteen 
months  previously  had  been  simply  groom  of  the  stofc 
was  entrusted  by  the  kinsr  with  the  nremipnihin. 

But  the  intense  unpo[v;'..!-  ::.■  ..f  1     r,!  '■,'•-".■:  ; -:  th  witin* 
and  without  Parliament  soon  rendered  his  p<»itioo  bH" 


'  J.  K.  Crecn,  Sboit  Iltstoiy  of  the  Eo^bb  Pc«cile,  n.  ^tfk 
'  ViJpolc,  Mem.  i.  15,  ditd  by  lUr,  CooM.  l&L  1,  xy 
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tenable  ;  and  afraid,.a5  he  himself  confessed,  'not  only 

of  falling  himself,  but  of  involving  his  royal  master  in 

his  ruin,'  he  suddenly  resigned,  only,  however,  to  retire  hu  sudden  fall. 

to  the  interior  cabinet,  whence  he  hoped  to  direct  more 

securely  the  measures  of  the  new  ministry  which,  under  His  continued 

the  presidency  of  Mr.  Geoi^e  Grenville,  the  king  had  ^J^r  ihe' 

appointed,  at  the  recommendation  of  his  favourite.    But  tirepviiie 

1  ■  •  minulrv. 

the  new  premier  was  by  no  means  contented  to  be  the 
mere  agent  of  Lord  Bute,  and  the  king  soon  found  him- 
self bound  to  dismiss  the  favourite  from  court,  and  to 
promise  that  he  should  not  be  suffered  to  interfere  in  the 
royal  councils  '  in  any  manner  or  shape  whatever'  Arbitnwy 


influence 

(he 

ille 

ministry. 


entered  on  a  course  ofarbitraryconduct  which  approached  Buieandu 
as  nearly  to  the  character  of  the  Stewart  government 
as  the  difference  of  circumstance  would  allow.  The 
Duke  of  Devonshire  having  declined  to  attend  the 
council  summoned  to  decide  upon  peace  with  France — 
a  measure  highly  unpopular  with  the  nation — was  in- 
sulted by  the  king,  forced  to  resign  his  office  of  Lord 
Chamberlain,  and  was  struck  out  of  the  list  of  privy 
councillors  by  the  king's  own  hand.  For  presuming,  as 
peers  of  Parliament,  to  express  disapprobation  of  the 
peace,  the  Dukes  of  Newcastle  and  Grafton  and  the 
Marquis  of  Rockingham  were  dismissed  from  the  lord- 
lieutenancies  of  their  counties,  and  the  Duke  of  Devon- 
shire, to  avoid  a  similar  affront,  found  it  necessary  to 
resign.  Earl  Temple  was  also  dismissed  from  the  lord- 
lieutenancy  and  from  the  Privy  Council  on  account  of 
his  friendship  for  John  Wilkes,  whose  journal,  the  North 
Briton,  had  excited  the  anger  of  the  court  by  denouncing 
the  peace  and  the  ministry  with  unexampled  boldness 
.  and  bitterness.  For  their  votes  in  Parliament,  General 
Conway  was  dismissed  from  his  civil  and  military  com- 
missions, Colonel  Barr^  and  Colonel  A'Court  were  de< 
prived  of  their  military  commands,  and  Lord  Shelbume 
of  his  office  of  aide^e-camp  to  the  king.    Mr.  Fitzherbert 


C^x  /Nyu  ^  lit  CmuttimiwH  ^m. 

Ir.  Calcraft  from 

AH    pjrlijimnntafy   , 

neoriancff  with  dirj 

I'll     ''        I  I  iMMiilj  iriiiiTiiiiit  ml tiilirj 

llhl   WitlllliMilll   ll 1   llM   Itfi^ 

hf  «fea^  Aqr  had  been  appointed.^  ' 
CiaijJ  Coam^  or   Gstooel    Bane  to 
Sir  Erjfciac  Mxy.  'as  James  I.  had  . 
Sr  Edva  *iiaiji>,  awl  as  Clurics  I.  bad 
Bmnbers  of  tbe 
Hoese  of  CaaiHM^  OBiriri  ant  BOW  have  been  anempMd. 
Xor  was  Ae  at-oacacri  adKatwe  of  Chailes  I-  against  - 
Ae  Fne  Mcwbos  A^i^  to  be  repeated ;  but  tbe  Idng 
«»  nottfiae  the  sbk  jwiac^iUi    of  coostitutwnal 
fciiiiiaf  1  as  basaibitnaypcedecenoK.     He  punished, 
as  br  »  he  ns  abl^  Aoae  «ho  had  incnrTed  his  dis- 
pleasarei,  far  Acir  wihct  la  hrfiameot ;  and  denied 
Aea  the  protectiim  ^U  Ihqr  cUimed  from  pm-il^e 
aad  tbe  bms  of  th^  lumuU  j  /  ■ 
Tttt  x>:iTnr-  ~-^  i^=r^  =  ■  ?^-^'  ^^ proscription '  was  sooa,  however, 

>^m^imi;ST7,  cs^tir.^i.  izz  3.  Eme  at  least,  to  \er\-  ignominious  failurt- 
Ir.  :.~r5  be  :o2:;i;  hisiscii'  reduced  to  the  ncccssitj-of 
iccspc:^^  ii  premier  the  Marq-iis  q\  Rockir.gh^m,  ivhon: 
be  had  so  nrcent^-  removed  from  his  lord4ieuteiiaiiC)'  i 
vhiie  General  Conway,  vbo  had  been  dtsmissed  from  »■ 
o^oe  in  the  kill's  bousebotd  and  from  the  commaod  of 
his  reguneot,  became  Secretaij-  of  State  and  minisieri^ 
leader  <^  tbe  Hovse  of  Commons.  But  though  forced 
by  idrcumstances  to  place  in  office  men  nbom  be 
detested,  George  III,  was  sltll  determined  to  hare  hb 
ovrn  vray.  He  now  adopted  a  different  system  « 
tactics.  Ha\~ing.  in  1766,  vainly  resisted  in  coandl  ikc 
proposal  of  bis  ministers  to  repeal  the  Stamp  AA' 
"■thich  the\'  deemed  absolutely  necessary  for  the  GDB- 
ciliation  oi  the  American  colonies,  he  opposed  tfccB  ' 
Parliament  by  means  of  an  organized  oppositioa  of  the 
'  Miy,  Coost.  Httl,  L  21— ja  ■  Ji^  v  ja 
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'king's  friends,'  made  up  not  only  of  independent 
members  of  the  court  party,  but  of  oflice-tiolders  under 
the  Crown,  who  were  encouraged  by  the  king  to  oppose 
his  ministers,  and  were  retained  and  protected  in  their 
offices  while  voting  with  the  Opposition. 

Similar  unconstitutional  tactics  were   made  use  of  «nd  w  Mr. 
later  on,  in  1783,  f^ainst  the  Coalition  Ministry,  in  order  b^J fn  \^%\. 
to  defeat  in  the  Lords  the  India  Bill  introduced  by  Mr. 
Fox,  Secretary  of  State.    Lord  Temple  was  authorized 
to  protest  against  the  bill  in  the  king's  name  and  to 
canvass  the  peers   against  the    measure    of  his    own 
ministers.     '  His  Majesty,'  the  king  wrote  on  a  card,  as 
an  authority  for  the  proceeding,  '  allows  Earl  Temple  to 
say  that  whoever  voted  for  the  India  Bill  was  not  only 
not  his  friend,  but  would  be  considered  by  htm  as  an 
enemy ;  and  if  these  words  were  not  strong  enough, 
Earl  Temple  might  use  whatever  words  he  might  deem 
stronger,  and  more  to  the  purpose.' '     Indignant  at  this  Declaration  ot 
conduct,  the  Commons  passed  a  resolution,  on  the  17th  J,™in^"^°u^ 
December,  1783,  'that  to  report  any  opinion,  or  pre-  of  the  king's 
tended  opinion,  of  his  Majesty,  upon  any  bill,  or  other  Jjg^' 
proceeding,  depending  in  either  House  of  Parliament, 
with  a  view  to  influence  the  votes  of  the  members,  is  a 
high  crime  and  misdemeanour,  der(^atory  to  the  honour 
of  the  Crown,  a  breach  of  the  fundamental  privileges  of 
Parliament,  and  subversive  of  the  constitution.'  - 

It  was,  however,  during  the  administration  of  Lord   influence  of  the 
North,  who  held  office  from  1770  to  1782,  that  the  >'>''B."tiainsiis 
personal  influence  of  the  king  attained  its  highest  pitch,  during  Lord 
'  Not  only,'  we  are  told, '  did  he  direct  the  minister  in  all  ^"™'^i^^8a. 
important  matters  of  foreign  and  domestic  policy,  but 
he  instructed  him  as  to  the  management  of  debates  in 
«  Parliament,  su^ested  what  motions  should  be  made  or 
opposed,  and  how  measures   should  be  carried.      He 
reserved  for  himself  all  the  patronage  ;  he  arranged  the 

'  Court  md  C«binete  of  Geo.  III.  i.  288,  sB? ;  May,  ConsL  Hi»t.  i.  68. 
»  Com.  joum.  wiix.  841. 
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whole  cast  of  the  adminis 
place  and  pensions  of  mit 
and  members  of  the  hous 
moted  the  English  and  5c< 
translated  bishops  and  deai 
ferments  in  the  Church.  Hi 
ments,  regiments,  and  comi 
the  marching  of  troops, 
honours,  and  pensions.'  >  \ 
Mr.  Fox  in  the  House  of  Ci 
minister,'  Lord  North  subm 
piece  of  his  royal  master,  ar 
American  war,  although,  i. 
1779,  'he  held  in  his  heart, 
past,'  the  opinion  that  its  cc 
to  his  Majesty  and  the  cour 

To  enforce  his  system  1 
king  professed  himself  read; 
measures.  In  1770,  when  1 
move  an  address  for  dlssolv 
a  conversation  with  Gencri 
hand  upon  his  sword,  '  I  wil 
than  yield  to  a  dissolution.'^ 
to  abdicate  and  retire  to  I 
ministers  or  measures  of  whi 
which  was  on  one  occasio 
rcmarli  of  Lord  Thurlow, 
nothing  is  more  easy  ;  but  y( 
return  when  your  Majesty  be 

Since  tJie  accession  of  I 
sovereign  of  this  country  ha 
of  refusing  tlie  royal  assent 
both    Houses,"    but    it    is    . 

'  M:iy,    Const.    IlUt.    i.    5S,   citing 
f,um,<,  .iiid  Wraxall's  Mtm.  il.  I48. 
=  King's  loUers  to  Lord  North,  cit< 
^  Hockinehnin  Mem.  ii,  179. 
'  The  last   occasions  on  which  lb 
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George  III.  was  prepared  to  do  so.  'I  hope,'  he  wrote 
to  Lord  North,  in  1774, '  the  Crown  will  always  be  able, 
in  either  House  of  Parliament,  to  throw  out  a  bill ;  but 
I  shall  never  consent  to  use  any  expression  which  tends 
to  establish  that  at  no  time  the  right  of  the  Crown  to 
dissent  is  to  be  used.' ' 

At  length,  in  1780,  Mr.  Dunning  proposed  and  carried  Mr.  DunninB's 
in  the  House  of  Commons  his  celebrated  resolutions  ^infl^"™or 
affirming  'that  the  influence  of  the  Crown  has  increased,  theCrowii,i78o. 
is  increasing,  and  ought  to  be  diminished  ;  '*  but  it  was 
not  until  the  lapse  of  two  more  years,  and  after  repeated 
motions  of  want  of  confidence  in  the  Government,  that 
Lord  North  was  compelled  to  resign  office,  and  the  king  Fall  of  Lord 
to  acknowledge,  without  reserve,  the  Independence  of  mfnisiA',  1781. 
America. 

The  abrupt  and  contemptuous  dismissal,  in  17S3,  of  Abmptdis- 
the  Coalition  Ministry,  who  were  supported  by  a  vast  c^nioo '  " 
majority  in  the  House  of  Commons,  brought  the  king  ministry,  1783. 
into  critical  conflict  with  his  Parliament,  from  which  he  Criiical  relaiions 
was  only  saved  by  the  genius,  perseverance,  and  tact  of  "^j  pirfi'iSent. 
William  Pitt,  whom  the  king  had  entrusted  with  the  Mr.  Pitt  pre- 
formation of  a  government.     In  spite  of  votes  of  want  of  """•  '^"3- 
confidence,  and  of  attempts  to  prevent  a  dissolution  by 
postponing  the  supplies,  the  youthful  premier  of  twenty- 
five  gained  the  enthusiastic  support  of  the  nation,  and 
within  four  months  the  opposition  majority,  which  had 
been  two  to  one  against  the  ministry,  dwindled  down  to  a 
bare  majority  of  one.    Parliament  was  now  dissolved ;  and 
a  general  election  gave  to  Pitt  an  overwhelming  majority, 
which  maintained  him  in  power  for   seventeen    years. 
The  triumph  of  the  king  and  the  minister  was  complete  ;  Triumph  of 
the  ascendency  of  the  Crown  was  established,  and  con-  ^.'"  ""* "" 
tinued,  for  nearly  fifty  years,  to  prevail  over  every  other  -rh  k"    • 
power  in  the  state.    But  the  king's  will  was  no  longer  sonsi  influence 

- diminished  ; 

exerted  were  in  1693,  when  William  III,  refused  tlie  Royal  assent  to  the 
Sll  for  triennial  Parliaments,  and  in  1707,  when  Qneen  Anne  rejected  a 
Scuch  militia  Ull. 
'  Lord  Brongjum's  Works,  iii.  85.  '  Pari.  Hist  xxL  339. 
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supreme,  as  it  had  been  durii^  the  administration  of 
Lord  North.    Although  he  continued  his  accustomed 
activity  in  public  affaii^  'he  had  now  a  minister  who, 
with  h^er  abilities  and  la^er  vievs  of  state  policy, 
had  a  will  even  stronger  than  his  own.     Throughout  bis 
reign,  it  had  been  the  tendency  of  the   king's  personal 
administration  to  favour  men  irtiose  chief  merit  was 
their  subservience  to  his  own  views,  instead  of  lea\-ing 
the  country  to  be  governed — as  a  free  state  should  be 
governed — by  its  shiest  and  most  popular  statesmen. 
He  had  only  had  one  oth«'  minister  of  the  same  lofty 
pretensions — Lord  Chatham ;  and  now,  while  trusting 
that  statesman's  son — sharii^  bis  councils,  and  appronng 
his  poli^ — ^he  yielded  to  his  superior  intellect.' '     The 
wishes  of  the  king,  however,  still  exercised  great  influence 
on  the  ministeis  in  the  general  policy  of  the  Go\-crn- 
ment ;  and  it  was  the  king's  persistent  refusal  to  sanction 
the    introduction   of  a  measure   for  the  relief  of  the 
Roman  Catholics  which  at  length  caused  Pitt  to  resign. 
Out  of  personal  regard  for  the  king,   he  shortly  after- 
wards promised  ne\er  to  re\ive  the  Catholic  question ;     i 
and  on  his  again  taking  office  in  1804,  he  was  prevented     I 
from  strengthening  his  government  bj-  the  admission  of 
Mr,  Fox  to  the  Cabinet,  by  the  king's  absolute  refusal. 
George  declared  '  that  he  had  taken  a  positive  determi- 
nation not  to  admit  Mr.  Fox  into  his  councils,  rtvw  ■»/ /*^     1 
/i.i^.irj  ,'f  a  civil  xvar'  ^ 

Since  the  reign  of  George  III,,  but  more  especially  I 
since  the  Reform  Act  of  1832  made  the  House  of  Com- 
mons what  it  had  ceased  to  be — a  body  really reproent- 
ing  the  opinions  of  the  largest  estate  of  the  realm,  l^< 
Commons  of  England — the  personal  inSueoce  of  til* 
sovereign  in  the  executive  administration  has  sleafwy 
declined.  It  has,  however,  been  asserted  at  intcrw' 
with  effect      Under  George  IV.,  the  influence  of  *** 


'  Maf,  Const,  llisi.  L  78.  /<L  i  tOft 


i 


XVI.]  since  ike  Revolution,  657 

Crown  remained  paramount,  and  the  two  great  parties 

in  the  State  sought  the  royal  favour  first,  as  the  avenue 

to  Parliamentary  support.     William  IV.,  in  1834,  at  the 

dictate  of  his  own  personal  wishes,  suddenly  dismissed  Sudden  dU. 

the  Whig  ministry  of  Lord  Melbourne,  and  entrusted  to  Melbourne's 

Sir  Robert  Peel  the  formation  of  a  government  from  a  ^i"'*"?  ^/, 

,  „  ,  ,      *»   ,  ,         ,        ,  William  IV. 

party  whose  followers  numbered  less  than  a  fourth  of  1834. 
the  House  of  Commons.    '  The  right  of  the  king  to  dis- 
miss   his    ministers,'  observes  Sir  Erskine  May,  '  was 
unquestionable  :  but  constitutional  usage  has  prescribed 
certain  conditions  under  which   this    right    should    be 
exercised.     It  should  be  exercised  solely  in  the  interests 
of  the  State,  and  on  grounds  which  can  be  justified  to 
Parliament,  to  whom,  as  well  as  to  the  king,  the  ministers 
are   responsible.  ...  It  was  not  directly  alleged  that 
the  ministers  had  lost  the  confidence  of  the  king  ;  and 
so  little  could  it  be  affirmed  that  they  had  lost  the  con- 
fidence of  Parliament  that   an    immediate  dissolution 
was  counselled  by  the  new  administration.     The  act  of 
the  king  bore  too  much  the  impress  of  his  personal  will, 
and  too  little  of  those  reasons  of  state  policy  by  which 
it  should  have  been  prompted':  but  its  impolicy  was  so 
signal  as  to  throw  into  the  shade  its  unconstitutional 
character,' '     After  a    gallant    struggle — in    which    he  short  premier- 
rivalled  the  great  qualities  formerly  displayed  by  Pitt —  ^^^  |eei 
^[ainst  the  hostile  majority  which  his  appeal  to  the  followed  by  ihe 
country  had  evoked.  Peel  was  compelled  to  resign,  and  M^boumc' 
the  Meltiourne  ministry,  with  some  alterations,  was  re-  minisiry. 
instated  in  office.     It  was  still  in  power  at  the  accession 
of  her  present  most  gracious  Majesty,  and  was  at  once 
lunoured  with   her  confidence.     Growing  unpopularity 
caused  it  to  resign  in  1839,  and  the  summons  of  Sir  Robert 
Peel  to  form  an  administration  gave  rise  to  what  is  known 
as  the  '  Bedchamber  Question.'    Neariy  all  the  ladies  of  The  Bedchwn- 
the  household  were  related  to  the  members  of  the  Mel-  J'lTi^""'"'"' 

'  May,  Const.  Hist.  i.  147. 
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bourne  cabinet  or  to  their  political  adherents ;  and  Sir 
Robert  Feel,  ccmvioced  of  the  lUfficulties  which  would 
beset  a  minister  who  should  leave  about  her  Hajes^s 
person  the  nearest  relatives  of  his  political  of^KHwid^ 
informed  the  Queen  that  he  could  not  undmake  the 
formation  of  a  ministry  unless  he  was  permitted  to  make 
some  changes  in  the  holier  offices  of  the  court,  including 
the  ladies  of  her  bedchamber.  The  Queen,  by  the 
advice  of  Lord  Melbourne  and  bis  colleagues,  refused 
'  to  adopt  a  course  iriiich  she  conceived  to  be  contrary 
to  usag^  and  which  was  repugnant  to  her  feelings.'  Sir 
R<d>ert  Peel  declined  to  accept  office  on  these  terms ; 
and  the  Melbourne  ministry  conducted  the  government 
for  two  years  Icmger.  It  again  resigned  in  1841,  after 
^^l*"*  an  appeal  to  the  country  had  &uled  to  reverse  the  verdict 
of  n^  oT  (no-  of  the  House  of  Common^  pronounced  by  a  majority  of 
jj^^j"  J^  one,  on  a  resolution  (rf  Sir  Robert  Peel,  affiimir^  that 
the  ministers  of  the  Crown  did  not  possess  the  oHifideace 
of  the  House  of  Commons,  and  '  that  their  continuance 
in  office,  under  such  circumstances,  was  at  variance  (villi 
the  spirit  of  the  constitution,' 
He  bKomei  On  assuming  office.  Peel  met  with  no  further  difficulties 

on  the  bedchamber  question.  '  Her  Majesty  was  no« 
sensible,'  says  Sir  Erskine  May, '  that  the  position  she  had 
once  been  advised  to  assert  was  constitutionally  un- 
tenable. The  principle  which  Sir  Robert  Peel  applied 
to  the  household  has  since  been  admitted,  on  all  sides. 
to  be  constitutional.'  • 
The  Queoi's  The  latest  illustration  of  the  personal  share  which  the 

IDenioiaiidum  , 

on  the  relations   sovereign  takes  in   public  business  is  afforded  by  the 

ofs^^o'^ih'e     ■nen'orandum  communicated  by  the   Queen,    in  185ft 

Crown,  185a      through  Lord  John  Russell,  her  prime  minister,  to  Lord 

Palmerston,   the  secretary  of  state  for  foreign  affairs 

'  ^''^    Queen    requires,"    it  declared,  '  first,   that  U^ 

Palmerston  will  distinctly  state  what  he  proposes  in  * 


'  Mij,  Const  Hist.  L  15^ 
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given  case,  in  order  that  the  Queen  may  know  as  dis- 
tinctly to  what  she  is  giving  her  royal  sanction. 
Secondly,  having  once  given  her  sanction  to  a  measure, 
that  it  be  not  arbitrarily  altered  or  modified  by  the 
minister.  Such  an  act  she  must  consider  as  failing  in 
sincerity  towards  the  Crown,  and  justly  to  be  visited  by 
the  exercise  of  her  constitutional  right  of  dismissing 
that  minister.  She  expects  to  be  kept  informed  of  what 
passes  between  him  and  the  foreign  ministers  before  im- 
portant decisions  arc  taken  based  upon  that  intercourse  ; 
to  receive  the  foreign  despatches  in  good  time  ;  and  to 
have  the  drafts  for  her  approval  sent  to  her  in  sufficient 
time  to  make  herself  acquainted  with  their  contents 
before  they  must  be  sent  off.'  But  in  controlling  one 
minister  the  sovereign  still  icts  upon  the  advice  and 
responsibility  of  another — her  first  minister — to  whom 
copies  of  despatches  and  other  information  are  also 
communicated  in  order  to  enable  him  to  give  such  advice 
effectually.' 

The   constitutional   right   of  dismissing   a    minister,  Constliutional 
,       _  ,  .  .11      right  of  dis- 

asserted  m  the  Queen's  memorandum,  is  now  practically  missing  a 
placed  at  the  disposal  of  the  premier  and  the  Cabinet,  """'ster 
who  are  thus  enabled,  as  a  whole,  to  exercise,  through 
the  Crown,  a  check   upon  each    individual  member. 
This  was  exemplified,  shortly  after  the  French  coup 
^itat    of    the     2nd    December,     1851,    when    Lord 
Palmerston  was  removed  from  the  foreign  secretary-  asserted  in  the 
ship   in   Lord   John    Russell's    administration,  on  the  ^metstonft^ 
ground  that  he  had  exceeded  his  authority  in  express-  ihe  foreign 
ing  to  the  French  ambassador  opinions  favourable  to  lajT.       '*" 
the   policy  of  the  recent  coup  tT/tat  and   at    variance 
with  the  non-intervention  despatch  j^reed  upon  by  the 
Cabinet' 

While  the  personal  influence  of  the  sovereign  in  the  increased  power 
government  of  the  country  has  steadily  decreased  since  the     ' 

'  May,  Const.  Hist  i.  160.  »  M.  i.  161. 
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reign  of  George  III,  the  power  of  the  Crown,  as  wielded  by 
its  ministers,  has  continued  to  increase  from  the  Revolu- 
tion down  to  the  present  time.  The  expansion  of  the  em- 
pire, the  great  extension  of  public  establishments,  the  vast 
increase  of  patronage — civil,  military,  and  ecclesiastical 
— and  the  more  profuse  distribution  of  honours^  have  all 
largely  added  to  the  influence  of  the  executive  govern- 
ment, while  its  coercive  power  has  been  augmented  by  the 
establishment  of  the  police,  the  recent  concentration  of 
the  military  forces,  the  abolition  of  purchase  in  the  army, 
and  the  transfer  of  the  command  and  jurisdiction  over  the 
auxiliary  forces  to  the  sovereign,  to  be  exercised  through 
the  secretary  of  state  for  war.  During  the  present  reign 
the  power  and  influence  of  the  Crown,  always  wisely  and 
constitutionally  exercised  for  the  public  benefit,  on  the 
advice  of  responsible  ministers,  have  provoked  no 
attempts  at  restraint,  and  the  ancient  jealousy  of  the 
Crown,  inherited  from  the  struggles  of  our  ancestors, 
may  now  almost  be  said  to  have  died  out  among  the 
people. 

It  was  at  the  Revolution  that  a  limitation  was  for  the 
first  time  imposed  upon  the  personal  expenditure  of  the 
sovereign.     Previously  it  had  been  customary  for  the 
Parliament,  at  the  commencement  of  each    reign,  to 
grant  to  the  king  the  ordinary  Crown  revenues,  consist- 
ing of  (i)  the  hereditary  revenues  of  the  Crown  itself, 
viz.,  the  rents  of  Crown  land^,  the  feudal  rights  (sur- 
rendered by  Charles  II.  in   1660,  in  exchange  for  the 
excise  duties),  the  proceeds  of  the  post-office  and  wine 
licences  ;  and  (2)  the  produce  of  taxes  voted  to  the  king 
for  life.     The  annual  revenue  of  Charles  II.  from  these 
sources  was  sometimes  a  little  above,  sometimes  a  little 
below,  the  sum  of ;{;"  1,200,000,  which  was  fixed  by  Parlia- 
ment as  the  ordinary  revenue  of  the  Crown  ;  that  of 
James  II.  amounted  on  an  average  to  ;£^  1,500,964  a  year, 
out  of  which  the  king  was  expected,  in  time  of  peace, 
to  support  the  royal  dignity  and  civil  government  and 
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also  the  public  defence.  But  whatever  remained  after 
payment  of  these  necessary  expenses  of  the  government 
was  at  the  king's  absolute  disposal ;  in  addition  to  which 
Charles  II.  did  not  hesitate  to  apply  to  his  own  privy 
purse  lai^fe  sums  of  money  which  had  been  specially 
appropriated  by  Parliament  for  the  purposes  of  the  war. 
At  the  accession  of  William  and  Mary,  however.  Parlia- 
ment fixed  the  annual  revenue  of  the  Crown,  in  time  of 
peace,  at  ;f  1,200,000,  of  which  about  ;£'700,ooo  (derived  The 'Civil 
from  the  hereditary  revenues  of  the  Crown,  and  from  a  ^'"'■' 
part  of  the  excise  duties)  was  separately  appropriated  to 
what  was  afterwards  called  the  king's  '  Civil  List,'  com- 
prising the  personal  expenses  of  the  king,  the  support  of 
the  royal  household,  and  also  the  payment  of  civil  offices 
and  pensions,  which  were  more  fairly  chargeable  to  the 
remaining  portion  of  the  Crown  revenue  devoted  to 
the  strictly  public  expenditure  of  the  State. 

The  principle  that  the  king's  regular  and  domestic 
expenses  should  be  restricted  to  a  fixed  annual  sum, 
distinct  from  the  other  departments  of  public  expendi- 
ture, was  adhered  to  in  succeeding  reigns,  and  down  to 
the  accession  of  Geoige  II.  the  Civil  List  was  maintained 
at  ;f  700,000.  Both  Anne  and  George  I.,  however,  in- 
curred debts,  the  former  of  j^i,200,ooo,  the  latter  of 
;fi,ooo,ooo,  which  were  discharged  by  Parliament  by 
loans  charged  upon  the  Civil  List  itself.  The  Civil  List 
of  George  II,  was  fixed  at  a  minimum  of  £%qo,qoo. 
Parliament  undertaking  that  if  the  hereditary  revenues 
should  produce  less  than  that  sum,  it  would  make  up 
the  deficiency — a  liability  which  it  discharged  in  1746, 
by  paying  off  a  Civil  List  debt  of  £,^^6,000.  But 
the  direct  control  of  Parliament  over  the  personal 
expenses  of  the  king  was  first  acquired  on  the  accession 
of  George  III.,  who  surrendered  to  the  nation  his  life 
interest  in  the  hereditary  revenues,  and  all  claim  to  any 
surplus  which  might  accrue  from  them,  in  return  for  a 
fixed  Civil  List   of  ;f8oo,ooo    (increased    in    1777  to 
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;C900,OCX))  '  for  the  support  of  his  household,  and  the 
honour  and  dignity  of  Uie  Crown.'  In  addition,  however, 
to  the  fixed  Civil  List,  George  III.  enjoyed  a  considerable 
further  income,  derived  from  the  droits  of  the  Crown  and 
Admiralty  and  other  sources,  which  was  wholly  inde- 
pendent of  Parliamentary  control ;  and  yet,  notwith- 
standing the  king's  economical  and  even  parsimonious 
mode  of  living,  and  the  removal,  from  time  to  time^  from 
the  Civil  List  of  various  charges  which  were  unconnected 
with  the  personal  comfort  and  dignity  of  the  sovereign^, 
his  stru^le  to  establish  the  ascendency  of  the  Crown  by 
systematic  bribery  of  members  of  Parliament  with  places, 
pensions,  and  direct  gifts  of  money,  compelled  him  to 
make  repeated  applications  to  the  nation  for  pay- 
ment of  debts  upon  the  Civil  List  Altogether,  the 
arrears  paid  off  by  Parliament  during  his  re^ — 
exclusive  of  a  debt  of  ;C300^ooo  charged  on  the  Civil 
List  in  1782,  when  its  expenditure  was  curtailed  and 
split  up  into  separate  classes — amounted  to  a  total  of 
;^3»398,ooo.i 

William  IV.  on  his  accession  surrendered  not  only  the 
hereditary  revenues,  but  all  the  other  sources  of  revenue 
which  had  been  enjoyed  by  his  predecessors ;  receiving 
in  return  a  Civil  List  of  £^  10,000,  which  w^as  at  the 
same  time  relieved  from  most  of  the  charges  which  more 
properly  belonged  to  the  civil  government  of  the  State. 
The  Civil  List  of  Queen  Victoria  was  settled,  on  the 
same .  principles,  at  the  annual  sum  of  ;£'38s,ooo;  and 
while  the  removal  of  civil  charges  has  freed  the  Crown 
from  any  suspicion  of  indirect  influences,  the  improved 
administration  of  the  present  sovereign  and  her  t^^x) 
immediate  predecessors  has  rendered  it  unnecessary  to 
apply  to  Parliameht  during  their  reigns  for  the  discharge 
of  debts  upon  the  Civil  List. 

The  surrender  of  the  Crown  lands  to  be  disposed  of 


^  Report  on  Civil  List  1815,  p.  4 ;  May,  Const  Hist  i.  J^ 
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by  Parliament,  like  the  other  revenues  of  the  State,  for 
the  public  service — beg^n  by  George  III.  and  now  'by 
a  custom  as  strong  as  law '  repeated  by  each  sovereign 
at  the  beginning  of  his  reign — is  one  instance  among 
others  of  the  return  in  modern  constitutional  usage  to 
the  simpler  principles  of  the  older  constitution.  We 
have  seen,  in  an  earlier  chapter,  how  the  folkland,  the 
land  of  the  nation  which  could  not  be  alienated  without 
the  consent  of  the  Witan,  gradually  changed  into  Terra 
Regis,  the  land  of  the  king,  to  be  dealt  with  according  to 
his  personal  pleasure.^  Continually  augmented  by 
feudal  escheats  and  forfeitures,  the  Crown  lands  were  as 
continually  diminished  by  improvident  grants  to  the  royal 
favourites  and  followers.  Attempts  were  made  to  check 
this  abuse  from  time  to  time,  but  without  effect,  and 
Charles  I.  still  further  diminished  the  royal  patrimony 
by  extensive  sales  and  mortgages.  His  example  was 
followed  by  the  Parliaments  of  the  Commonwealth ;  and 
although  at  the  Restoration  these  latter  sales  were 
declared  void,  Charles  II.  soon  squandered  the  estates 
which  had  been  restored  to  the  Crown,  and  in  three 
years  reduced  their  annual  income  from  ;£'2i7,ooo  to 
£100,000.  James  II.  and  William  III.  were  equally 
liberal  and  improvident,  and,  on  the  accession  of  Queen 
Anne,  it  was  found  by  Parliament  that  the  Crown  lands 
had  been  so  reduced  that  the  net  income  from  them 
scarcely  exceeded  the  rent-roll  of  a  squire,'  To  preserve 
what  still  remained,  an  Act  was  passed  (i  Anne,  c.  8,  s. 
S)  which,  after  sadly  reciting  'that  the  necessary  expenses 


:  augm«n[a(ion  from  forfntures  bAct 
tberebeUioiisof  iJiSand  1745  ;bnt  during  the  firsC35ve>isof  G«oreeIIL 
the]r  produced  »  net  average  rental  of  tittle  more  than  £6fXio  a  year.  Im- 
sTDTcd  sdministmlion  and  the  rise  in  the  value  of  land  have  since  rendered 
KeinniDch  more  productive.  In  1798  theywere  valued  at  ^'101,350  a 
ytar;  in  i8iz  at /28i,i6oi  in  1S20  they  actually  yielded  ^^114,851;  in 
1830  they  produced  ^373,770  ;  and  In  1S60  they  retnined  an  income  of 
£Ai^Sy>t  exceeding  the  Civil  List  gtanled  to  the  Queen.  May,  Coiut. 
Hist  i.  155. 
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of  supporting  the  Crown,  or  the  greater  part  of  them, 
were  formerly  defrayed  by  a  land  revenue,  which  had, 
from  time  to  time,  been  impaired  by  the  grants  of  former 
kings  and  queens,  so  that  her  Majesty's  land  revenues 
could  then  afford  very  little  towards  the  support  of  her 
government/  prohibited  absolute  grants  entirely,  and 
prescribed  stringent  conditions  as  to  the  length  of  term 
and  rentals  of  all  future  leases.  Thus  the  small  remnant 
of  the  land  which  had  once  been  the  land  of  the  people 
was  saved  from  utter  dissipation,  and  since  its  restoration 
to  the  nation  by  George  III.  *  the  Terra  Regis  of  the 
Norman  has  once  more  become  thefolkland  of  the  days 
of  our  earliest  freedom.*  ^ 
Private  property  This  change  has  been  accompanied  by  the  restoration 
of  the  sovereign.  ^^  ^j^^  Crown  of  a  right  which  it  had  lost  during  its 

uncontrolled  tenure  of  the  hereditary  estates.     During 
the  days  when  the  folkland  was  really  the  land  of  the 
people,  the  king,  equally  with  a  subject,  had  enjoyed 
the  right  of  inheriting,  purchasing,  devising,  and  other- 
wise  disposing   of  lands   which  were  his   own  private 
property.-     But  when  the  kingship  had  become  strictly 
hereditary,   and    the  lands  of  the  nation  came  to   be 
regarded  as  the  personal  property  of  the  king,  the  person 
and  the  office  of  the  king  were  held  to  be  so  thoroughly 
identified  that  his  private  estates  were  merged    in  the 
royal  demesne  and  made  incapable  of  alienation  by  will. 
After  the  restoration  of  the  Crown  lands  to  the  nation, 
it   was  felt  to  be  reasonable  *that  a  restriction  which 
belonged  to   a  past  state  of  things   should   be  swept 
away,   and   that   sovereigns   who   had   surrendered  an 
usurped  power  which  they  ought  never  to  have  held 
should  be  restored  to  the  enjoyment  of  a  natural  right 
which   ought   never   to  have  been  taken  from  them.'^ 


\  Freeman,  Growth  of  Eng.  Const,  p.  134. 

^  Freeman,  Growth  of  Eng.  Const,  p.  136  ;  and  see  Allen,  Roval  YvX^ 
Kative,  p.  154. 
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Accordingly  the  sovere^  has  again  been  invested  with 
the  right  of  acquiring  and  disposing  of  private  property 
in  the  same  manner  as  any  other  member  of  the  nation.^ 

II.  Since  the  Revolution,  the  House  of  Peers — the  lineal  (H-t  The  House 
representative  of  the  old  Great  Councils  and  the  older  "     "   *■ 
Witenagemots  ^ — has  undergone  changes  in  its  numbers, 
composition,  and  political  weight  and  influence,  greater 
even  than  the  changes  which,  during  the  same  period,  have 
so  materially  affected  the  practical  exercise  of  the  authority 
of  the  Crown  in  government  and  legislation.  In  the  Farlia- 
ment  of  1454,  the  last  held  before  the  outbreak  of  the  Number  of 
Wars  of  the  Roses,  the  number  of  lay  peers  who  attended     **'^ 
was  53.     In  1485,  only  29  received  writs  of  summons  to 
the  first  Parliament  of  Henry  VII.'    The  greatest  number 
summoned  by  Henry  VIII.  was  ji,  which  had  increased 
at  the  death  of  Elizabeth  to  S9-     In  the  meantime,  by 
the  suppression  of  the  monasteries  and  the  consequent 
removal  from  the  Upper  House  of  about  36  abbots  and 
priors,  the  spiritual  peerage  (including  J  of  the  new  sees 
created   by   Henry  VIII.*)   had   been   reduced   to   the 
number  of  26,  at  which  it  has  ever  since  remained. 

The  four  Stewart  kings  created  193  new  peers,  but  as  Ripid  increase 
during  their  reigns  99  peerages  became  extinct,  the  stewait  Wngf.. 
number  of  the  peerage  at  the  Revolution  of  1688  actually 
stood  at  about  150,  which  was  raised  by  William  III. 
and  Queen  Anne  to  168.    The  House  of  Lords  was  Addition  of  16 
further  increased  in  1706,  on  the  passing  of  the  Act  of  ^^0° sc^' 
Union  with  Scotland,  by  the  addition  of  16  representa-  land  in  1706. 
tive  peers  from  that  kingdom,  elected  at  the  commence- 
ment of  every  Parliament.  This  rapid  augmentation  of  the 
peerage,  but  more  especially  the  realization  of  the  power  of 
the  Crown  to  swamp  the  majority  in  the  Upper  House 
(manifested  in  171 1  by  Queen  Anne's  creation  of  12  peers 
.  in  one  batch),  excited  the  jealousy  of  the  Lords,  and 

■  See  39  &  40  Geo.  HI.   c.   88 ;   4  Geo.   IV.  c.   18 ;   35  4  36  Vici. 
'  Supra,  p.  112.  '  Supra,  p.  335.  *  Sufra,  p.  3SJ. 
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induced  the  ministry  in  17 19  and  1720  to  support  pro« 
posals  for  the  limitation  of  the  royal  prerogative  of 
creatii^  peers.  With  the  concurrence  of  George  I.,  bills 
were  introduced,  in  the  former  year  by  the  Duke  of 
Somerset,  and  in  the  latter  by  the  Duke  of  Bucking- 
ham, providing  that  the  Crown  should  be  restrained 
from  augmenting  the  then  existing  number  of  178 
peerages  by  more  than  6,  although  new  peerages 
m^t  be  created  in  the  place  of  any  which  should  be- 
come extinct ;  and  that  25  hereditary  peers  should  be 
substituted  for  the  16  elective  peers  of  Scotland.  This 
unconstitutional  scheme  was  strongly  opposed  in  the 
House  of  Commcms  by  Sir  Robert  Walpole  and  others, 
and  finally  rejected  by  a  laige  majority.  Its  passing 
would  have  transformed  the  House  of  Lords  into  a  close 
aristocratic  body,  independent  alike  of  the  Crown  and  of 
the  people  It  would  have  eliminated  from  the  complex 
mechanism  of  the  constitution  what  has  been  termed  its 
*  safety-valve,'^ — that  peer-creative  power  by  which  the 
sovcrcii;;:!!,  on  the  advice  of  his  responsible  ministers,  is 
cnablet.1,  in  cases  of  great  emergency,  to  force  the  peers 
to  bow  to  tlie  will  of  the  people  expressed  by  their  re- 
presentatives in  the  House  of  Commons,  and  thus  to 
render  possible  tlie  smooth  and  continuous  working  of 
our  present  system  of  Parliamentar>"  government 

At  the  accession  of  George  III.  the  number  of  peer- 
ages amounted  to  only  174,  but  throughout  his  long 
reign  new  creations  were  multiplied  wth  unprecedented 
profusion.  In  the  earlier  part  of  his  reign  the  peer- 
creative  power  was  mainly  wielded  by  the  king  himself, 
as  one  means  of  carrying  out  his  determination  to  break 
up  the  system  of  party  government ;  but  Mr.  Pitt,  on 
acceding  to  office,  employed  it  for  another  and  a  far 
nobler  purpose.  The  consolidation  of  his  avm  authority 
as  minister  was  naturally  one  of  the  objects  which  he 

1  Bagehot,  £ng.  Const  2^ 
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had  in  view,  but  his  great  atm  was  to  reform  the  House 
of  Lords  by  changing  it  from  a  narrow  and  exclusive 
caste  into  a  Large  representation  of  the  intellect,  the 
achievements,  and  more  especially  of  the  wealth  of 
England,  He  wished,  he  said,  '  to  reward  merit,  to 
recruit  the  peerage  from  the  great  landowners  and  other 
opulent  classes,  and  to  render  the  Crown  independent  of 
factious  combinations  among  the  existing  peers.' ^  With 
this  object,  while  himself  disdaining  honours,  he  dis- 
pensed them  to  others  with  the  greatest  profusion.  In 
the  first  five  years  of  his  administration  he  created  48 
new  peers ;  at  the  end  of  eight  years  he  had  created 
between  60  and  70 ;  and  later,  in  the  two  years  1 796-7,  he 
created  no  less  than  35.  In  1801,  at  the  end  of  his 
seventeen  years'  administration,  his  creations  had  reached 
the  total  of  141. 

The  example  set  by  Pitt  was  followed  by  succeeding 
ministers,  and  at  the  end  of  George  III.'s  reign  the 
actual  number  of  peerages  conferred  by  that  king  (in- 
cluding some  promotions  of  existing  peers  to  a  higher 
rank)  amounted  to  the  enormous  number  of  388.  The 
House  of  Lords  was  furtlier  augmented  on  the  Union 
with  Ireland  in  1801,  by  the  addition  of  28  Irish  repre-  AiidiiionofiS 
sentative  peers,  elected,  not  for  each  Parliament  only  |^l^f  ire'ianJ, 
like  the  Scotch  representative  peers,  but  for  life.'    At  '^'■ 


the  i6th  Januiiy,  1789,  ciled  in  May,  Const.  HisL  i.  : 


Irbh  peerage.  From  the  dite  of  the  Union  with  Scotland  the  Cro 
been  ^ctMired  from  creating  any  new  Scottish  peers,  but  the  thea  existing 
peenge  of  Scotland  waa  perpetuated  in  its  integrity  as  an  exclusive 
niitocncy.  On  the  Union  with  Ireland,  however,  it  was  determined  to 
fndaalty  diminish  the  excessive  numbers  of  the  Irish  nobility,  and  it  was 
uiereforc  provided  by  the  Act  of  Union  that  only  one  Irish  peerage  should 
be  created  for  every  three  which  should  become  extinct,  until  the  reduction 
rf  the  nnmber  to  100,  at  which  figure  it  might  be  maintained  by  the 
creatiOD  of  one  Irish  peerage  as  often  as  a  peerage  became  exlinct,  or  as 


often  as  an  Irish  peer  should  become  entitled,  by  deso 
peerage  of  the  United  Kingdom.  At  the  same  tim 
planted  to  all  Irish  peers  (except  the  representative  twenly^ghtTu 


privilege  i 
■.eight  for 


tune  beiiw)  of  sitting  in  the  House  of  Commons  if  elected  by  any  con* 
itituency  in  Great  uritain,  but  not  in  Ireland.  The  peerage  o(  \lo^^ 
Scottana  and  Ireland  has  been  undergoing  a  process  of  grsdaal  abaoxplnoa 
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the  same  time  four  Irish  bishops  were  admitted  to  seats 

in  the  Upper  House  of  the  United  Kingdom,  sitting 

by  rotation  of  sessions  as  representatives  of  the  Irish 

episcopate.^ 

Chaises  in  the        Th^  ^^^ist  increase  in  the  peerage  under  George  III- 

«*•'•**?:"«*      affected  not  merely  the  numbers  but  the  whole  character 

the  Hoose  of      of  the  House  of  Lords.    '  Up  to  this  time,'  observes  a 

^'^^^  recent  historian,^  '  it  had  been  a  small  assembly  of  great 

nobles,  bound  together  by  family  or  party  ties  into  a 
distinct  power  in  the  State.  By  pouring  into  it  members 
of  the  middle  and  commercial  class,  who  formed  the 
basis  of  its  political  power,  small  landowners,  bankers, 
merchants,  nabobs,  army  contractors,  lawyers,  soldiers,  and 
seamen,  Pitt  revolutionized  the  Upper  House.  It  became 
the  stronghold,  not  of  blood,  but  of  property,  the  repre- 
sentative of  the  great  estates  and  great  fortunes  which 


into  the  peerage  of  the  United  Kingdom.     In  i860  the  number  of  Scottish 

])eers,  which  at  the  time  of  the  Union  was  154,  had  been  reduced  to 
seventy-eight,  of  whom  no  less  than  forty  sat  in  the  House  of  Lords  by 
virtue  of  British  peerages  created  since  the  Union  ;  and  as  no  new  creation^ 
can  be  made,  we  may  look  to  the  uhimate  extinction,  at  no  distant  date, 
of  all  but  sixteen  Scottish  jKcrs  not  embraced  in  the  British  peerage. 
These  sixteen  peers,  instead  of  continuing  a  s)'stem  of  self-election,  will 
then  probably  be  incorporated  with  the  British  peerage.  Of  Irish  peers 
there  were  in  1S60,  193,  of  whom  seventy-one  sat  in  Parliament  as  peers 
of  the  United  Kingdom,  in  addition  to  the  twenty-eight  representative 
peers.  But  by  the  terms  of  the  Act  of  Union  the  Irish  peerage  is  never 
to  fall  Ixjlow  the  number  of  100.  *  By  this  fusion  of  the  peerages  of  the 
three  kingdoms,'  remarks  Sir  Erskine  May,  *  the  House  of  Lords  has 
gro^m  at  once  more  national,  and  more  representative  in  its  character. 
As  different  classes  of  society  have  become  represented  there,  so  different 
nationalities  have  also  acquired  a  wider  representation.*  May,  Const 
Hist.  i.  280,  281,  290. 

^  On  the  disestablishment  of  the  Church  of  Ireland  in  1S69,  the  lri>h 
bishops  lost  their  seats  in  Parliament.  Attempts  were  made  in  1834,  1S36, 
and  1837,  to  exclude  the  episcopal  element  altogether  from  the  House  of 
Lords,  but  unsuccessfully.  It  was,  however,  determined  by  the  Legislaiurc 
ill  1847,  when  a  new  bishopric  was  created  for  Manchester,  that  no  mottse 
in  the  existing  number  of  twenty-six  bishops  in  the  Upper  House  shoiW 
take  place  (10  cK:  ii  Vict.  c.  108).  The  two  archbishops,  and  the  bisbopi 
of  London,  Durham,  and  Winchester,  liavc  always  a  right  to  sit  in  Fwlift- 
mcnt,  but  the  bishop  last  elected  to  any  other  sec  (except  Sodor  and  MaSi 
whose  bishop  is  in  no  case  a  lord  spiritual)  cannot  claim  a  seat  latil 
another  vacancy  has  occurred.  May,  Const.  Hist,  L  JOI  ;  Stcpbow 
ill.  10. 

^  J.  R.  Green,  Hist,  of  Eng.  People,  p.  792, 
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the  vast  increase  of  English  wealth  was  building  up. 
For  the  first  time,  too,  in  our  history,  it  became  the  dis- 
tinctly conservative  element  in  our  constitution.  The 
full  import  of  Pitt's  changes  has  still  to  be  revealed,  but 
in  some  ways  their  results  have  been  very  different  from 
the  end  at  which  he  aimed.  The  larger  number  of  the 
peerage,  thbugh  due  to  the  will  of  the  Crown,  has  prac- 
tically freed  the  House  from  any  influence  which  the 
Crown  can  exert  by  the  distribution  of  honours.  This 
change,  since  the  power  of  the  Crown  has  been  practi- 
cally wielded  by  the  House  of  Commons,  has  rendered 
it  far  harder  to  reconcile  the  free  action  of  the  Lords 
with  the  regular  working  of  constitutional  govern- 
ment. On  the  other  hand,  the  larger  number  of  its 
members  has  rendered  the  House  more  responsive  to 
public  opinion,  when  public  opinion  is  strongly  pro- 
nounced ;  and  the  political  tact  which  is  inherent  in 
great  aristocratic  assemblies  has  hitherto  prevented  any 
collision  with  the  Lower  House  from  being  pushed  to 
an  irreconcileable  quarrel.  Perhaps  the  most  direct 
result  of  the  change  is  seen  in  the  undoubted  popularity 
of  the  House  of  Lords  with  the  mass  of  the  people.  The 
lai^e  number  of  its  members,  and  the  constant  additions 
to  them  from  almost  every  class  of  the  community,  has 
secured  it  as  yet  from  the  suspicion  and  ill-will  which  in 
almost  every  other  constitutional  country  has  hampered 
the  effective  working  of  a  second  l^islative  chamber.' 

The  largely  increased  numbers  of  the  House  of  Lords,  Poliiioil  jiosi- 
and  the  more  representative  character  which  it  has  ac-  Houwof'i.onis. 
quired  through  the  changes  in  its  composition  here 
brieSy  sketched,  have  enabled  it  to  preserve  very  much 
of  its  ancient  authority  and  political  influence.  But  it 
has  nevertheless  tended — especially  since  the  Reform 
Act  of  1 832 — to  decline  more  and  more  from  the  position 
which  it  still  theoretically  occupies,  of  a  co-ordinate  legis- 
lative power,  and  to  become  simply  a  revising  and  sus- 
pending House — altering  and  modifying  bills  sent  up 
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60m  die  Commons^  rejectiiig  diem  somedmes  when  du 

mnid  of  die  nadon  is  not  diorou^ily  made  op  in  diei 

&VOIU;  but  yiddii^  to  the  national  will  whenever  un 

equivocally  expressed.^ 

The  constitutional  position  of  the  Lords  with  regard  tc 

^^  Icgidation  of  whidi  they  disa[^xo\'e,  but  which  is*sup 

P^^^^   ported  by  the  ministers  of  the  Crown,  the  House  ol 

Commons^  and  the  pe<^e»  may  be  said  to  have  been 

definitely  setded    by    the   result   of  the  memonUc 

struggle  with    die  Upper    House    in  1831   and   1833 

on  the  passii^  of  the  Reform  Bill     After   sixteen 

peers  had  been  created  to  assist  die  progress  of  die 

measure,  the  continued  oi^x>sition  of  die  House  of  Lords 

was  at  ki^th  overcome  by  the  private  persuasions  of  die 

king,  and  the  knowledge  that  he  had  omsented  to  his 

ministers*  request  for  power  to  create  a  sufficient  number 

of  peers  to  ensure  a  majority.    The  threatened  creation 

mcQuStvAkMULL  ^  peers  was  denounced  at  the  time  by  the  Duke  of 

Wellington  and  the  Tory  party  generally  as  *an  un- 
constitutional exercise  of  the  prerogative  ;  *  but  it  was 
adniirablv  answered  bv  Earl  Grev :  *  I  ask  what  would 
be  the  consequences  if  we  were  to  suppose  that  such  a 
prerogative  did  not  exist,  or  could  not  be  constitutionally 


bym 


Earl  Gre\*>  \in 


*  The  late  Rarl  of  lVrln%  in  sj^eiking  aijAinsl  the  second  reading  o(  the 
Con>  Inuv>rtAiiv>n   l^ill,  in   1S46,  said  :  *  My  lonls  if  I   know  anything  of 
the  const iiuiional  imjx)rtancc  of  this  House,  it  is  to  interpose  a  sahxtary 
ol^tacle  to  nish  and  inconsiderate  legislation  ;  it  is  to  protect  the  pev>ple 
from  the  conscvjucnces  of  their  o^ti  imprudence.     It  never  has  been  the 
course  of  this  House  to  resist  a  continued  and  deliberately  expressed  piiU»c 
opinion.     Your  lordships  always  have  bowed,  and  alw-ays  \Wll  bow,  to  tlie 
expression  of  such  an  opinion  ;  but  it  is  yours  to  check  hasty  Icgislition 
Iciding  to  irrejxirable  CN-ils.'    (Hansard,  I>cb.  Ixxxvi.  p.  1 175,)    SimiUriy, 
the  late  Lord  L\-ndhurst,  speaking  on  the  second  reading  oi  the  Oaths 
liill,    in  1S5S,  s.iid  in  the  House  of  Lx>nls  :  *  It  is  part  of  our  duty  to 
originate  legislation ;  but  it  is  also  a  most  important  part  of  our  duty  to 
check  the  inconsiderate,  rash,  hasty,  and  undigested  legisUtkxi  of  the  other 
House; — to  gi\x  time  for  consideration;  and  for  consoltine  oc  pcriMfis 
nuxlifyin^  the  opinions  of  the  constituencies;  but  I  ncTcr  imaerstood,  mx 
could  such  a  principle  be  acteil  u]x>n,  that  \^-c  were  to  nnke  a  finn,  detei^ 
niincil,  Pci^scvering  stand  against  the  opinion  of  the  otber  House  of  Pariif 
mcnt,  when  that  opinion  is  Itacked  by  the  opinion  of  the  people  ;  aad,  ktft  0^ 
all,  on  questions  affecting,  in  a  certain  degree,  the  ooB«tihitMB  of  tbit 
I  louse,  and  popular  rights.     If  we  do  make  sudi  a  stand,  «e  <mi^^  ^^  ^^ 
care  that  we  stand  oo  a  rock.'    (Hansard,  D^  3id  act;  iL  pk  tfSL) 
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exercised  ?  The  Commons  have  a  control  over  the 
power  of  the  Crown,  by  the  privilege,  in  extreme  cases, 
of  refusing  the  supplies  ;  and  the  Crown  has,  by  means 
of  its  power  to  dissolve  the  House  of  Commons,  a  con- 
trol upon  any  violent  and  rash  proceedings  on  the  part 
of  the  Commons  ;  but  if  a  majority  of  this  House  is  to 
have  the  power,  whenever  they  please,  of  opposing  the 
declared  and  decided  wishes  both  of  the  Crown  and  the 
people,  without  any  means  of  modifying  that  power, — 
then  this  country  is  placed  entirely  under  the  influence  of 
an  uncontrollable  oligarchy.  I  say  that,  if  a  majority 
of  this  House  should  have  the  power  of  acting  adversely 
to  the  Crown  and  the  Commons,  and  was  determined  to 
exercise  that  power,  without  being  liable  to  check  or 
control,  the  constitution  is  completely  altered,  and  the 
government  of  this  country  is  not  a  limited  monarchy  : 
it  is  no  longer,  my  lords,  the  Crown,  the  Lords,  and  the 
Commons,  but  a  House  of  Lords — a  separate  oligarchy 
— governing  absolutely  the  others.' ' 

In  its  practical  aspect,  an  extraordinary  creation  of  An  extra- 
peers  is  to  the  House  of  Lords  what  a  dissolution  is  to  tioi,"^f^i^ 
the  House  of  Commons  ;  and  although  such  a  creation  eqaivalcni  to 
ought  never  to  be  made  use  of  except  in  the  greatest 
emergency,  its  use  in  such  an  emergency  is  not  only 
constitutional,  but  essential  to  the  safety  of  the  constitu- 
tion itself.^ 

The  political  weight  of  the  Upper  House  has  been  to  Political  weight 
some  extent  injuriously  affected  by  the  indifference  to  affectc/i^lheir 
public  business  displayed  (though  with  many  brilliant  small aiierdiuice 
'^  .        ,    ,         ,  ,      ,        ,  .  ,  ,   ,        and  indifference 

exceptions)  by  the  great  body  of  its  members,  and  by  to  business, 

their  scanty  attendance,  favoured  by  the  rule  which 

requires  only  three  peers  to  make  a  quorum  and  by  the 

practice  of  giving  proxies.  By  a  resolution  of  the  House,  Proxies  discon- 

in  1868,  this  latter  practice  has  been  advantageously.  """"'•  '^**- 

i.  1006  (May  17,  tSji]. 
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discontinued:  but  the  attempts  made,  in  1855  by  the 
Crown,  and  in  the  following  year  by  bill  founded  on 
the  recommendation  of  a  committee  of  the  Lords,  to 
increase  the  critical  power  and  representative  character 
of  the  Upper  House  by  calling  up  men  of  ability  as 
life-peers,  were  unfortunately  defeated.  ^ 

III.  Like  the  House  of  Lords,  the  House  of  Commons 
also  has  undergone  very  important  changes  in  its  num* 
bers,  its  composition,  and  its  political  influence.  In  the 
year  1295,  the  date  of  the  perfect  constitution  of  the 
national  Parliament,^  the  members  of  the  Lower  House 
numbered  274,  comprising  74  knights  of  the  shire,  and 
200  citizens  and  burgesses.  Under  Edward  III.  and  his 
three  immediate  successors  the  number  of  the  burgesses 
was  about  180,  fluctuating  in  different  Parliaments  ac- 
cording to  the  negligence  or  partiality  of  the  sherifTs  in 
omitting  places  which  had  formerly  returned  members. 
New  boroughs,  however,  either  on  account  of  their 
growing  importance  or  to  increase  the  authority  of  the 
Crown  in  the  Lower  House,  were  from  time  to  time 
summoned  to  return  representatives,  and  at  the  accession 
of  Henry  VIII.  we  find  in  cities  and  boroughs  (all  of 
which  retained  their  privilege  down  to  the  Reform  Act 
of  1832)  represented  in  Parliament  by  224  citizens  and 
burgesses.  In  this  reign  the  number  of  members  was 
considerably  increased  by  the  addition  of  representatives 
for  Wales,^  and  the  Tudor  sovereigns  systematically 
pursued  the  policy  of  creating  insignificant  boroughs — 
many  of  them  mere  villages — for  the  express  purpose  of 
corruptly  supporting  the  influence  of  the  Crown  in  the 
House  of  Commons.*  Between  the  reigns  of  Henry  VIII. 
and  Charles  II.  no  less  than  180  members  were  added 
to  the  House  by  royal  charter  alone.^     Under  the  last 


'  May,  Const.  Ilist.  i.  291-299;  .f////'<7,  p.  213. 

-  Sitpra,  pp.  229,  237. 

3  Supiay  pp.  354,  355. 

^  Supra^  p.  336. 

^  In  the  rei^^n  of  James  I.  the  ComiDons,  out  of  fiivovto 
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two  Stewarts,  the  total  number  of  members  averaged 
about  500.  The  Act  of  Union  with  Scotland  (6  Anne, 
c  7)  added  45  representatives  of  that  kingdom  ;  and  the 
Act  of  Union  with  Ireland  in  1800  (39  &  40  Geo.  III. 
c  67)  made  a  further  addition  to  the  House  of  100  Irish 
members.  Since  then  the  number  of  members  has  re- 
mained nearly  the  same,  fluctuating  around  the  figure 
650,  with  a  slight  tendency  to  increase,  in  consequence 
of  the  extension  of  the  suffn^e  and  the  formation  of  new 
classes  of  constituencies,  such  as  the  Universities.' 

For  some  time  after  its  establishment  the  representa-  Drfecis  of  the 
live  system,  though  never  aiming  at  theoretical  perfection  iystemt" 
had  been  practically  efficient.  The  knights  of  the  shire 
and  the  burgesses  who  sat  in  the  Parliaments  of  the  r3th 
and  14th  centuries  really  did  represent  the  wishes  of  the 
great  majority  of  the  free  inhabitants  of  the  counties 
and  boroughs  by  whom  they  were  elected.  But  from  the 
end  of  the  14th  century  to  the  passing  of  the  Reform 
Act,  early  in  the  second  quarter  of  the  rgth,  the  House 
of  Commons,  as  it  gained  in  numbers,  lost  more  and 
more  in  real  representative  character.  '  The  changes  in 
the  distribution  of  seats,  which  were  called  for  by  the 
natural  shiftings  of  population  and  wealth  since  the 
days  of  Edward  I.,  had  been  recognized  as  eariy  as  the 
Civil  Wars ;  but  the  reforms  of  the  Long  Parliament 
were  cancelled  at  the  Restoration.^    From  the  time  of 

te*olved  that  erery  town  which  had  a[  any  time  retamed  members  to  Par- 
liunent  was  entitled  to  a  w  rit  as  a  matter  of  couise ;  and  by  virtue  of  this 
lewllutiori  fifteen  boroughs  regained  the  Parliamenlary  franchise  under 
James  and  Charles  I.  In  1673  the  county  colatine  and  city  of  Durham 
were  for  the  fiist  time  admitted  to  the  franchise  by  Act  25  Car.  II.  c.  9  ; 
vid  about  the  same  time  a  roval  charter  was  panted  to  Newark,  enabling 
it  to  retam  two  bui^esses  to  Parliament.  Tms  is  the  latest  instance  of  a 
boToogh  created  by  royal  charter. 

"  Hallam,  Const,  hist.  iii.  36  ;  May,  Const.  Hist.  i.  329  ;  Martin, 
Stalennan's  Year- Book. 

*  In  i6S3,  Cromwell  disfranchised  many  small  boroughs,  increased  the 
number  of  coonty  members,  and  enfranchised  Muichester,  Leeds,  and 
Halifax,  a  testimonv  at  once  to  his  statesmanship  and  to  the  anomalies  of 
■1  representation  which  were  not  corrected  for  nearly  200  years.  May, 
Const.  Hist.  i.  319. 
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Charles  II.  to  that  of  George  III,  not  a  single  effort  hai 
been    made   to  meet   the  growing  abuses  of  our  Par 
liamentary   system.     Great   towns   like    Manchester  o 
Birmingham  remained  without  a  member,  while  member 
stiU  sat  for  boroughs  which,  like  Old  Sarum,  had  actually 
vanished  from  the  face  of  the  earth.     Tiie  effort  of  th( 
Tudor  sovereigns  to   establish   a    Court    party   in  th« 
House  by  the  profuse  creation  of  boroughs,  most  o 
which  were  villages  then  in  the  hands  of  the  Crown,  hat 
ended  in  the  appropriation  of  these  seats  by  the  neigfc 
bouring  landowners,  who  bought  and  sold  them  as  the) 
sold  their  own  estates.     Even  in  towns  which  had  a  rea 
claim   to   representation,   the   narrowing   of    municipal 
privileges    ever    since    the    14th    century   to   a   small 
part  of  the  inhabitants,'  and  in  many  cases  the  restric- 
tion of  electoral  rights  to  the  members  of  tJie  governing 
corporation,  rendered  tlieir  representation  a  mere  name 
The  choice  of  such  places  hung  simply  on  the  purse  or 
iniluence  of  politicians.  Some  were '  the  King's  boroughs,' 
others  obediently  returned  nominees  of  the  Ministry  of 
the  day,  others  were  '  close  boroughs,'  in  the  hands  of 
jobbers  like  the  Duke  of  Newcastle,  who  at  one  time 
returned  a  third   of  all   the   borough    members  in  ihe 
House.    The  counties  aird  the  great  commercial  towns 
could  alone  be  said  to  exercise  any  real  right  of  suffrage, 
though  the  enormous  expense  of  contesting  such  con- 
stituencies  practically   left   their   representation  in  Ine 
hands   of  the   great   local   families.      But   even  in  the 
counties  the  suffrage  was  ridiculously  limited  and  iw 
equaL      Out  of  a  population,  in  fact,  of  8,000,000  uf 
English  people,  only  160,000  were  eli^ctors  at  all.    Ho" 
far  such  a  House  was  from  really  rtjprcsL-nting  Ei^I'" 
opinion  we  see  from  the  fact  that,  in  the  height  of  his  p> 
pularity,  Pitt  could  hardly  find  a  seat  in  it.    When  "iA  dJi^ 
find  one,  it  was  at  the  hands  of  a  great  borough-jol*?' 


I 


'  Sufm,  p.  317. 
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Lord  Clive.  Purchase  was  the  real  means  of  entering 
Parliament  Seats  were  bought  and  sold  in  the  open 
market  at  a  price  which  rose  to  ;£'400o,  and  we 
can  hardly  wonder  that  the  younger  Pitt  cried 
indignantly  at  a  later  time,  'This  House  is  not  the  Under G«o^e 
representative  of  the  People  of  Great  Britain  ;  it  is  "  co!l^*J^ 
the  representative  of  nominal  boroughs,  of  ruined  and  ho'^  ceased  to 
exterminated  towns,  of  noble  families,  of  wealthy  indi-  p^pte!'  * 
viduals,  of  foreign  potentates.*  The  meanest  motives 
naturally  told  on  a  body  returned  by  such  constituencies, 
cut  off  from  the  influence  of  public  opinion  by  the 
secrecy  of  Parliamentary  proceedings,  and  yet-invested 
with  almost  boundless  authority.  Newcastle  had  made 
bribery  and  borough-Jobbing  the  base  of  the  power  of 
the  Whigs.  George  III,  seized  it,  in  his  turn,  as  the  base 
of  the  power  he  proposed  to  give  to  the  Crown.  The 
royal  revenue  was  employed  to  buy  seats  and  to  buy 
votes.  Day  by  day  George  himself  scrutinized  the 
voting-list  of  the  two  Houses,  and  distributed  rewards 
and  punishments  as  members  voted  according  to  his  will 
or  no.  Promotion  in  the  civil  service,  preferment  in  the 
Church,  rank  in  the  army,  was  reserved  for  '  the  King's 
friends.'  Pensions  and  court  places  were  used  to 
infiuence  debates.  Under  Bute's  ministry  an  office  was 
opened  at  the  Treasury  for  the  bribery  of  members,  and 
£25,000  are  said  to  have  been  spent  in  a  single  day.'' 
The  glaring  defects  of  the  representative  system,— the   Parliameniaiy 


at  their  disposal  to  members  who  in  turn  sold  their  own 
Parliamentary  votes,  and  the  existence  of  great  manufac- 
turing cities  distinguished  by  their  wealth,  industry,  and 
intelligence,  and  yet  possessing  no  right  of  sending  repre- 
sentatives to  Parliament — led  Lord  Chatham  as  early  as 

i  May, 


676  Progress  of  the  Constitution  [ck. 

« 

1766  to  advocate  Parliamentary  reform.    *  Before  the  end 

of  this  century/  he  said,  *  either  the  Parliament  will  reform 
itself  from  within,  or  be  reformed  with  a  vengeance  from 
without/  He  denounced  the  borough  representation  as 
*  the  rotten  part  of  our  constitution.  If  it  does  not  drop, 
wakes*  scheme  Jt  must  be  amputated/^  Ten  years  later,  in  1776,  the  no- 
torious John  Wilkes  introduced  a  comprehensive  scheme 
of  reform  in  a  bill  proposing  to  give  additional  members 
to  the  Metropolis  and  to  Middlesex,  Yorkshire,  and 
other  large  counties ;  to  disfranchise  the  rotten  boroughs 
and  add  the  electors  to  the  county  constituency;  and 
lastly,  to  enfranchise  Manchester,  Leeds,  Sheffield,  Bir- 
mingham, and  'other  rich  populous  trading  towns.*  '  His 
scheme,  indeed,*  says  Sir  Erskine  May,  'comprised all  the 
leading  principles  of  Parliamentary  reform  which  were 
advocated  for  the  next  fifty  years  without  success,  and 
have  been  sanctioned  within  our  own  time.'*  After 
further  abortive  attempts  at  reform,  by  the  Duke  of 
Richmond  and  others,  the  subject  was  taken  up  by  the 
Mr.  Pittas  advo.  younger  Pitt  in  1782  and  1783.  In  1785  he  moved  for 
1782-8^  ^""'     leave  to  introduce  a  bill  '  to  amend  the  representation 

of  the  people  of  England  in  Parliament ' ;  but  George  III. 
being  adverse  to  it,  the  House  of  Commons  indifferent, 
and  the  public  generally  apathetic,  his  motion  was  nega- 
tived by  a  majority  of  74.  The  matter  was  now  allowed 
to  drop,  and  the  terror  caused  by  the  outbreak  of  the 
French  Revolution  some  years  later  rendered  all  efforts 
at  reform  fruitless. 
The  question  After  the  Conclusion  of  the  war  in  181 5  the  question 

the  Pea  ^^^7       ^^  reform  was   revived.      Thenceforward   it  was  again 
1815.  and  again  brought  before  Parliament,   by  Sir  Francis 

Burdett,  Lord  John  Russell,  and  others,  until  at  length, 
under  the  Whig  ministry  of  Lord  Grey  (who  had  advo- 
cated the  cause  of  reform  for  forty  years),  the  Reform 


^  Debates  on  the  Address,  Jan.  1766  ;  Pari.  Hist  xriL  MJ. 
3  May,  Const.  Hist.  i.  394. 
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Bill — after  defeats  in  both  Houses  of  Parliament,  a  dis-  Pacing  of  the 

1      ■  1  ■  .  1  11      1-   1  ■    ■  1        Kefonn  Act 

solution,  the  resignation  and  recall  of  the  miniiitry,  and  a  of  1833. 

threatened  creation  of  peers  by  the  king  — was  passed 
amidst  the  greatest  popular  excitement,  and  became  an 
Act  on  the  7th  of  June,  1832. 

By  this  statute—'the  Great  Charter  of  1832,'  as  it  ltsi)rincipii 
has  been  called — 56  nomination  or  rotten  boroughs,  with 
less  than  2OC10  inhabitants,  and  returning  1 1 1  members, 
were  swept  away.  Thirty  boroughs,  having  less  than 
4000  inhabitants,  lost  each  a  member,  and  two  more 
were  taken  from  Weymouth  and  Melcombe  Regis.  In 
this  way  143  seats  were  obtained  for  distribution  among 
the  towns  and  counties  requiring  additional  representa- 
tion. Forty-three  new  boroughs  were  created,  22  of 
which,  including  metropolitan  districts,  received  the  pri- 
vilege of  returning  two  members,  and  21  one  member 
each.  The  number  of  county  members  for  England  and 
Wales  was  increased  from  95  to  159,  the  larger  counties 
being  divided,  and  a  third  member  being  assigned  to 
other  important  county  constituencies.  All  narrow  rights 
of  election  were  set  aside  in  boroughs,  and  a  ^  10  house- 
holder qualification  (subject  to  conditions  as  to  residence 
and  payment  of  rates)  was  established  instead,  while 
the  county  franchise  was  extended  by  the  addition  to  the 
old  forty-shilling  freeholders  of  copyholders  and  lease- 
holders for  terms  of  years  and  of  tenants-at-will  paying  a 
rent  of  ;£'soayear.' 

In  the  same  session  Reform  Acts  were  passed    for  ScotchRefonn 
Scotland  and  Ireland.    The  number  of  Scotch  represen-     ^ ' 
tatives,  fixed  by  the  Act  of  Union  at  45,  was  increased 
to  S3,  of  whom  30  were  assigned  to  counties  and  23  to        4 
cities  and  burghs.     The  county  franchise  was  extended 
to  all  owners  of  pr6perty  of  £,\0  a  year  and  to  certain 
classes  of  leaseholders,  and   the  burgh  franchise  to  all 
£10  householders.* 

I  1  &  3  WilL  IV.  c.  45.  »  2  &  3  WiU.  IV.  c.  65. 
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elections. 


The  Ballot  Act, 
1872. 


In  Ireland  several  rotten  boroughs  had  been  disfran- 
chised at  the  time  of  the  Union.  The  right  of  election 
was  now  taken  away  from  borough  corporations  and 
vested  in  £\6  householders;  and  large  additions  were 
made  to  the  county  constituencies.  The  number  of  Irish 
representatives,  fixed  by  the  Act  of  Union  at  100,  was 
increased  to  105.^ 

By  the  Reform  Act  of  1867 — passed  by  Lord  Derby's 
Conservative  ministry  with  the  aid  of  the  Liberal  ma- 
jority in  the  House  of  Commons — a  further  extension  of 
the  electoral  franchise  was  introduced  scarcely  less  im- 
portant than  that  conceded  by  the  Reform  Acts  of 
1832. 

The  borough  franchise  was  extended  to  all  house- 
holders (subject  to  one  year's  residence  and  payment  of 
poor's  rates)  as  well  as  to  lodgers  occupying  lodgings  of 
the  annual  value  of  £\o}  The  county  occupation 
franchise  was  reduced  to  ;^  12;  and  33  seats  were  with- 
drawn from  English  boroughs,  25  of  which  were  trans- 
ferred to  English  counties,  and  the  remaining  8  to  Scot- 
land and  Ireland.^ 

Since  the  Reform  Act  of  1832  the  attention  of  Parlia- 
ment has  been  continually  directed  to  the  suppression  of 
bribery  and  intimidation  at  elections.  The  measures  for 
this  purpose  culminated  in  1872  in  the  passing  of  an 
experimental  Ballot  Act  (to  continue  in  force  till  the 
31st  December,  1880),  by  which  the  open  nomination  of 
candidates  on  the  hustings  was  abolished,  and  voting  by 
secret  ballot  at  both  Parliamentary  and  municipal  elcc- 


»  2  &  3  Will.  IV.  c.  88.  In  1850  the  Irish  borough  franchise  n-as 
extended  to  householders  rated  at  ^8,  and  the  qualifications  required  for 
the  county  franchise  were  also  lowered.     13  &  14  Vict  c.  69. 

'^  Supra,  p.  319. 

3  30  &  31  Vict,  c  102.  In  the  following  year  Rpfonn  Acts  were 
passed  for  Scotland  and  Ireland,  similar  to  the  English  Act  in  principle, 
but  differing  from  it  in  many  of  their  details.  31  &  32  Vict  c  48; 
31  &  32  Vict.  c.  49. 

rhe  increase  in  the  constituencies  since  the  passing  of  the  Reform  Acts  of 

7-8,  is  shown  in  the  following  tabular  statement,  whidi  gives  tbe  total 
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tioDS  was  substituted  for  the  old  English  S)^tem  of  open 
voting.^ 

The  duration  and  intermission  of  Parliament  have  Summons,  du 
been  the  subject  of  important  legislative  enactments  in  mission  of  Pu 
the  period  since  the  Revolution.    By  the  ancient  legal  liawent. 
doctrine  of  the  constitution,  Parliament  can  only  be  sum- 
moned bythe  king's  writ ;  when  summoned  its  duration 
was  formerly  limited  by  the  king's  pleasure  alone  ;  and 
on  the  death  of  the  king  who  summoned  it,  it  was  held 
to  be  ipso  facto  dissolved.     By  a  logical  deduction  of 
constitutional  lawyers,  it  was  held  that  the  Pariiament 
which  deposed  Richard  II.  in  1399  ceased  to  exist  when  The  Puiiament 
Richard  ceased  to  be  king;  but  as  it  was  not  convenient        ^"* 
for  Henry  IV.  to  summon  a  new  Parliament,  an  expe- 
dient was  devised  by  which,  under  a  transparent  legal 

inunber  of  electors,  in  boroughs  ami  coundes  of  ihe  United  Kingdom,  in 
1S6S  and  iD  1874  p- 

Elictors  e/Ike  Unittd  Kingdom. 
1S68.  1S74.  Increase. 

Boroughs     .     603,088  ■•647,596  1,045,508 

Counties      .     768,705  1,078,180  309.475 

Total      1,370,793  a,7»5,77fi  '.354.983 

Id  the  session  of  1874,  the  House  of  Commons  consisted  of  653  members, 
turned  as  foUows  by  the  three  divisiotu  of  the  United  Kingdom  : — 
England  and  Wales. 

Memben. 
53  Counties  and  Isle  of  Wight        .         .         .       187 
300  Cities  and  Boroughs 395 

3  Universities 5 

Total  of  England  and  Wales        .    .    487 

Scotland. 

3J  Coanties 3* 

13  Cities  and  Burgh  Districts      .         .         .     .  36 

4  Universities 3 

Total  of  Scotland        ....     60 

Ireland. 

13  Counties 64 

3  Cities  and  Boroughs 39 

I  University 3 

Total  of  Ireland 105 

Total  of  United  Kingdom         .  653 

Sec  Martin's  Slattsmaiis  Year-Baok  for  1875. 
36  Vicl.  c  33.     The  Universities  were  excepted. 
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Triennial  Act, 
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fiction,  the  same  members  who  had  deposed   Richard 
were  assembled   again   in   Parliament    under    Henry's 
writs.     Nearly  three  centuries  later  the  Convention  Par- 
liament which  restored  Charles  II.  was  looked  on  as  of 
doubtful  validity  because  not  summoned  by  the  king's 
writ     The  Convention  acted  indeed  as  a  Parliament, 
and  even  passed  an  Act  declaring  itself  to  be  *  the  two 
Housqs  of  Parliament,  notwithstanding  the  want  of  the 
king's  writ  of  summons,  and  as  if  his  Majesty  had  been 
present  in  person  at  the  commencement  thereof:'^  but  it 
was  deemed  needful,  or  at  all  events  prudent,  that  all  its 
Acts  should  be  confirmed  by  the  succeeding  Parliament 
summoned  in  due  form.      At  the  Revolution  of  1688 
legal  subtleties,  though  still  potent,  were  treated  with 
greater  boldness  and  common  sense.     The  Convention 
Parliament   which    deposed    James    11.^   and    elected 
William   and   Mary,   passed   an   Act  indeed,   like  the 
Convention  of  1660,  declaring  itself  to  be  a  legal  Par- 
liament,  notwithstanding   any  defect   of   form   in   its 
summons  or  otherwise;*  but  it  was  no  longer  thought 
necessary  that  its  Acts  should  be  confirmed  by  another 
Parliament* 

We  have  seen  how  the  king's  prerogative  of  calling 
Parliament  had  been  limited  under  Edward  II.  and 
Edward  III.  by  statutes  requiring  annual  sessions,  and 
under  Charles  I.  by  the  Triennial  Act.^  After  the  Resto- 
ration this  Act  was  repealed,  in  1664,  by  the  *  Pensionary 
Parliament'  (which  was  prolonged  for  nearly  eighteen 
years),  but  it  was  at  the  same  time  provided  by  the  re- 


*  12  Car.  II.  CI.  -  Supra^  pp.  206,  617,  619. 

'  I  Will,  and  Mary,  sess.  I,  c.  I.  . 

*  *  Each  of  these  differences  [in  the  proceedings  of  1399,  1660,  ^ 
1688]  marks  a  stage  in  the  return  to  the  common- sense  doctrine  thilt 
convenient  as  it  b  in  all  ordinary  times  that  Parliament  should  be  s*** 
moned  by  the  writ  of  the  sovereign,  yet  it  is  not  from  that  sommoWtP^ 
from  the  choice  of  the  people,  that  Parliament  derives  its  real  befli^  ^ 
its  inherent  powers.'    Freeman,  Growth  of  £ng.  Const,  p.  131. 

*  Supra,  pp.  244,  246,  549. 
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pealing  statute  'that  Parliament  should  not  be  interrupted 
above  three  years  at  the  most,'  and  the  Bill  of  Rights 
declared  that  '  Parliament  ought  to  be  held  frequently.'^ 
By  the  Triennial  Act  of  William  and  Mary,  in  i6g4,itwas  Triennial  Act, 
provided  that  a  new  Parliament  should  be  called  within  '^^ 
three  years  after  the  dissolution  of  a  former  one,  and  the 
utmost  extent  of  time  that  any  Parliament  should  be  al- 
lowed to  sit  was  limited  to  three  years.'  The  Septennial  ^'"""''  ^'^'• 
Act  of  George  I.  in  1715  extended  the  period  of  dura- 
tion to  seven  years.*  From  the  reign  of  George  1 1,  down 
to  1849  various  attempts  have  been  made  from  time  to 
time  to  repeal  the  Septennial  Act  and  shorten  the  dura- 
tion of  Parliaments,  but  more  recently  the  popularity  of 
this  question  has  sensibly  declined,  '  not  so  much  on 
account  of  any  theoretical  preference  for  septennial  Par- 
liaments, as  from  a  conviction  that  the  House  of  Com- 
mons has  become  accountable  to  the  people,  and  prompt 
in  responding  to  their  reasonable  desires.' ' 

The  rule  that  Parliament  was  ipsofaclo  dissolved  by  Abrogation  of 
the   death  of  the  sovereign  was   abrogated   in  Queen  parUameni  was 
Anne's  reign  by  an  enactment  that  the  Parliament  in  dissolved  by 
,.  ,-,-,.         r     t      r~  .1.  dealhoflhe 

bemg  at  the  time  of  a  demise  of  the  Lrown  sliould  con-  sovereign. 

tinue  for  six  months  afterwards,  unless  specially  pro- 
rogued or  dissolved  by  the  new  sovereign.'  A  statute 
of  George  III.'s  reign  further  provides,  that  if  the  sove- 
reign should  die  in  the  interval  between  the  dissolution 
of  one  Parliament  and  the  meeting  of  a  new  one,  the 


'  16  Car.  II.  c.  I.  '  Supra,  p.  624. 

•  6  Will  and  Mary,  c.  2.  '1  Geo.  I.  c.  38. 

'  May,  Const.  Mi>l.  i.  444.  It  U  foand  Chat  in  practice  no  Parliament 
>i  petniitted  to  coniinne  longer  than  sii  years ;  and  that  frequent  dis- 
lolqtions  have  reduced  Parliaments,  at  several  periods,  to  an  average 
duration  of  Ihree  or  four  years.  Sir  Samuel  Koni illy  slated,  in  iSiS,  that 
out  of  eleven  Parliaments  bf  Cieorge  III.,  eight  had  lasted  six  years.  But 
ftom  the  accession  of  William  IV.  in  1830  to  the  year  i860,  there  were  no 
less  than  ten  Parliaments,   showing  an  average  duration  of  three  years 


only.—/ 


Ibid. 
8  Will.  III.C  IS;  6  Anne,  c.  7. 
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last  preceding  Parliament  shall  ipso  facto  revive  and  con- 
tinue in  being,  unless  again  dissolved,  for  six  months.^ 
The  six  months'  limit  imposed  by  the  Act  of  Anne 
was  abolished  by  a  clause  in  the  Reform  Act  of  1867, 
so  that  now  the  continuance  of  a  Parliament  in  being 
at  a  demise  of  the  Crown  is  in  no  way  affected  by  that 
event.^ 

Prior  to  the  Revolution,  privilege  of  Parliament  had 
been  nearly  always  asserted  on  behalf  of  popular  rights 
and  liberties  against  the  arbitrary  authority  of  the  Crown! 
The  Revolution  established  the  supremacy  of  Parlia- 
ment in  the  government  of  the  country;  but  by  the  time 
that  the  House  of  Commons  had  become  all-powerful  in 
the  State  it  was  ceasing,  as  we  have  seen,  to  be  a  real  and 
effective  representative  of  the  Commons  of  England. 
Corrupt  in  itself,  and  the  offspring  of  narrow  and 
corrupt  constituencies,  its  necessary  power  of  inflicting 
punishment  for  breach  of  privilege  was  placed  at  the 
disposal  of  the  Executive  for  the  oppression  of  popular 
liberty. 

In  17 14,  Sir  Richard  Steele  was  expelled  the  House 
for  writing  T/ic  Crisis^  a  pamphlet  reflecting  on  the  mi- 
nistry of  the  day.  In  their  proceedings  against  Wilkes 
in  1763  and  following  years,  the  Commons  first  withdrew 
the  shield  of  privilege  in  order  to  justify  a  judicial  deci- 
sion contrary  to  law  and  usage,  and  then,  not  content 
with  expelling  the  obnoxious  member,  proceeded  ille- 
gally to  deprive  the  electors  of  Middlesex  of  their  free 
choice  of  a  representative.  Wilkes  had  been  imprisoned 
on  a  *  general  warrant '  from  the  Secretary  of  State,  in 
consequence  of  the  publication  of  the  celebrated  Na  45 
of  the  North  Briton,  Released  on  a  writ  of  habeas  corpuSi 
on  the  ground  of  his  privilege  as  a  member  of  the  House 
of  Commons,  the  Lower  House,  eager  to  second  the 


^  37  Geo.  III.  c.  127. 


^  30  &  31  Vict  c.  102,  s.  51. 
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vengeance  of  the  king,  voted  the  publication,  while  still' 
the  subject  of  a  prosecution  in  the  King's  Bench  (which 
Wilkes  declared  himself  ready  to  meet  notwithstanding 
his  privilege),  '  a  false,  scandalous,  and  malicious  libel,' 
and  resolved  '  that  privilege  of  Parliament  does  not 
extend  to  the  case  of  writing  and  publishing  seditious 
libels.'  Wilkes  was  expelled  the  House,  and  withdrew  He  U  «ipelled 
to  France,  an  exile  and  an  outlaw.  Returned  for  Mid* 
dlesex  in  1768,  he  was  again  expelled  ;  and  on  his  im- 
mediate re-election,  the  House  not  only  expelled  him  a 
third  time,  but  resolved  that  his  expulsion  rendered  him 
incapable  of  being  elected  a  member  to  Parliament. 
Again  re-elected  by  the  county  of  Middlesex,  the  House  Declared  in- 
declared  his  return  to  be  null  and  void,  and  adjudged  the  SSaion,"!^ 
seat  to  Colonel  Luttreli,  the  second  candidate,  who  had 
received  only  296  votes  against  1 143  recorded  for  Wilkes. 
A  profligate  demagogue  was  thus  turned  into  a  popular 
hero  and  a  champion  of  constitutional  freedom.  After 
the  lapse  of  five  years  Parliament  was  dissolved,  and  to 
the  new  Parliament,  in  1774,  Wilkes  was  again  returned 
for  Middlesex.  The  former  intemperate  proceedings 
respecting  the  Middlesex  election,  which  Lord  Camden 
said  had  '  given  the  constitution  a  more  dangerous 
wound  than  any  which  were  given  during  the  twelve 
years'  absence  of  Parliament  in  the  reign  of  Charles  I.,' 
were  at  length,  in  1782,  expunged  from  the  journals  of  The  declaroiion 
the  Commons,  as  being  subversive  of  the  rights  of  the  ihe  journal  of 
whole  body  of  electors  in  the  kingdom.'  ',;8i?'°"°°'^ 


'  The  rieht  of  the  Commons  to  eipel  a  member  is  undoubted  :  but  since  Exfadsion  and 

Ibe  rereTsal  in  1782  of  the  proceedings  against  Wilkes,  it  has  been  equally  dUaualiJUatian 

tmdoabted  that  enpulsion,  though  it  vacates  the  seal  of  the  expelled  mem-  gfmtnicn. 
ber,  does  not  create  any  disability  to  serve  again  in  Parliament.      In  fact, 
the  Commons  have  no  control  over  the  eligibility  of  candidates,  except  in 
the  administration  of  the  lows  which  define  Iheir  qualification,   for  one 
House   of  Parliament  cannot'  create  a  disability  unknown  to   the  law. 

(Haf,    ParL    Practice,   p.   60,   7th   ed.)    The  question  of  the  disability  Disability  arif 

atuing  &om  conviction  of  trouon  or  felony  has  been  the  subject  of  dis-  ing/ram  eeiwie- 

nusronin  the  Commons  on  two  or  three  recent  occasions.     By  the  common  Han  of  treason  er 

law  a  penon  attainttd  of  treason  or  felony  was  incapable  of  being  elected  a  fileay. 
membR  of  Parliament  (Coke,  4th  Inst.  47),     But  a  doubt  was  at  one  time 


684 


Progress  of  the  Constitution 


[Ch. 


Abuse  of  the 
privilege  of  Oom- 
mitment 

Commitment  of 
the  printer 
Mist,  1 72 1. 


In  the  exercise  of  its  power  of  commitment  the  House 
of  Commons,  on  more  than  one  occasion  since  the  Revo- 
lution, has  been  carried  by  passion  beyond  the  reasonable 
and  customary  limits  of  privilege.  In  1721  a  printer 
named  Mist  was  committed  to  Newgate  by  the  House 
for  printing  a  Jacobite  newspaper  which  the  Commons 
resolved  to  be  'a  false,  malicious,  scandalous,  in- 
famous, and  traitorous  libel.'  As  the  offence  of  Mist 
could  not  possibly  be  interpreted  as  a  contempt  of  the 
House,  or  a  breach  of  its  privileges,  this  proceeding  of 
the  Commons  was  quite  as  unjustifiable,  if  not  quite  so 


Stmik  OBrien, 
1849. 


O^Doncvan 
I^osMf  1870. 


.Ic/  2^  vSr'  34 
/'/<•/.,  r.  23 
ri87o>l. 


yi>/tn  Mitchell 
1875. 


^ 


entertained  whether  a  person  who  was  not  attainted  for  treason  or  felony, 
but  was  merely  convicted,  was  disqualified.    In  1849,  a  resolution  was 
brought  before  the  House  of  Commons  that  Mr.  Smith  O'Brien,  M.P., 
having  been  convicted  of  treason,  was  ineligible  to  sit  in  the  House.    It  was 
proposed  as  an  amendment  that  the  resolution  should  run  that  he  was 
attamted,  but  the  amendment  was  rejected,  and  the  resolution  carried  was, 
that  having  been  adjudged  guilty  of  treason,  he  was  ineligible  to  sit  in  the 
House.     The  next  case  was  that  of  0*Donovan  Rossa,  in  1870,  who  was  re- 
turned for  Tipperary  while  undergoing  sentence  of  penal  servitude  for  treason- 
felony.     As  ne  had  been  convicted  and  sentenced  under  the  Treason-fdony 
Act  II  &  12  Vict.   c.  12  {supra^  p.  362^  it  was  contenclc<l  that,  not  Inking 
attaijitctl,  there  was  no  disqualification;  but  the  House  again  rcjecte*!  tlic 
contention,   and  resolved    that    Kossa   'having    been  aiijud^cd  guilfy    of 
feU)ny,  and  sentenced  to  penal  servitude  for  hfe,  ami  being  now  imnrisoncvl 
under  such  sentence,  has  become,  and  continues,  incapable  of  being  elected  or 
returned  as  a  member  of  this  House.'     In  order   however   to  obviate  any 
doubts  as  to  the  legality  of  this  determination,  a  provision  was  inserted  in 
the  Act  which  alx)lished  forfeiture  and  attainder  for  treason  or  felony  <;>  ^: 
34  Vict.  c.  23  passed  in  the  same  year,    1870)   that  any  j>crson  ihercifter 
convicted  of  those  offences  should  be  incapable,  while  undergoing  punish- 
ment, of  being  elected  a  member  of,  or  of  sitting  or  voting  in,  Parliament,  or 
of  exercising  any  jiarliamentary  or  municipal  franchise.      The   procee<linp 
in  Rossa's  case  also  established  that  the  House,  notwithstanding  the  Act  oi 
1S68  (31  &  32  Vict.  c.  125.  suprn,  p.  312),  resen-efl  in   its  own  hands  ihe 
])ower  to  decide  on  the  eligibility  of  members.     The  next  and  latest  ca>c  is 
that  of  Mr.  John  Mitchell.       In  1848  he  was  trievl  for  treason- felony,  fouml 
guilty,  and  sentenced  to  14  years'  transportation.       After  a  comparatively 
short  period  he  escapetl  from  his  imprisonment,  and  after  remaining  abrcad 
for  many  years,  returned  to   Ireland  in    1874,   without  having  suffercil  hi* 
sentence  or  received  a  pardon.       In  February  of  the  present  year  lS75»  ^ 
was  returned  unojiposed  for  Tipperary.     On  the   i8th  of  Februan*,  on  the 
motion  of  the  Premier,  Mr.  Disraeli,  and  notwithstanding  the  expression  of 
several  doubts  as  to  the  legality  of  the  course  projxjscd  to  be  adopted,  tl»* 
House  resolved  *  That  John  Mitchell,  retumcil  as  member  for  the  County 
of  Tipperary,  having  been  adjudged  guilty  of  felony  and  sentenced  to  ti*B*" 
])ortation  for  14  years,  and  not  having  endured  the  punishment  to  which  1* 
was  adjudgeil  for  such  felony,  or  received  a  pardon  tinder  the  Great  Seal,  h»* 
}>ecome,  and  continues,  incapable  of  being  elected  or  returned  as.a 
of  this  House.  * 
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violent,  as  their  treatment  of  Floyd  in  the  reign  of 
James  I.'  The  more  recent  practice  of  the  House  of 
Commons  has  been  to  avoid  such  excesses  of  jurisdiction 
by  directing  a  prosecution  by  the  Attorney-General  for 
offences  of  a  public  nature  which  have  been  brought  to 
their  notice. 

The  right  of  the  Commons  to  commit  for  breach  of  pri-  Case  of  Mr. 
vilege  was  distinctly  recognized  by  the  judges  in  the  two  ,^5^.  "'™''' 
celebrated  cases  of  Mr.  Alexander  Murray  in  175 1,  and 
Sir  Francis  Burdett  in  1810.  In  the  courseof  an  inquiry 
before  the  House  into  a  contested  Westminster  election, 
the  high-bailiff  com  plained  of  Mr.  Murray  (who  had  been 
actively  engaged  in  the  election  against  the  ministerial 
candidate)  for  insulting  him  in  the  dischai^e  of  his  duty.- 
The  Commonsdecided  to  hear  the  parties  by  counsel,  and 
after  ordering  Murray  to  give  bail  for  his  appearance 
from  time  to  time,  finally  resolved  that  he  should  be 
committed  to  Newgate,  and  should  receive  this  sentence 
on  his  knees.  This  humiliating  command  he  steadily 
refused  to  obey,  and  the  Commons  were  obliged  to  con- 
tent themselves  with  ordering  that  no  person  should 
be  admitted  to  him  in  Newgate,  a  severity  which,  on 
account  of  his  ill-health,  was  soon  afterwards  relaxed.^ 
On  suing  out  his  writ  of  habeas  corpus  in  the  King's 
Bench,  the  judges  unanimously  refused  to  discharge  him, 
on  the  ground  of  their  want  of  Jurisdiction  to  judge  of 
the  privileges  of  the  House  of  Commons  or  of  contempts 
against  them.*  As  the  authority  of  the  House  to  commit 
extends  only  to  the  duration  of  the  session  of  Parliament, 
Murray  soon  obtained  his  liberty,  amidst  the  plaudits  of 
the  people,  who  regarded  him  as  a  martyr  in  the  cause 

'  Sufra,  p.  496. 

'  By  a  standing  order  of  llic  Commons,  in  1772,  (he  oflensive  custom  of 
requiring  prisonei^  to  kneel  at  the  bar  of  the  House  was  renounced.  The 
Lords,  uough  silently  discontinuing  the  practice,  still  alTect  to  muntain  it, 
in  coses  of  privilege,  by  continuing  the  accustomed  entries  in  their  journals. 
—May,  Const.  Hist,  il  75. 

•  Sute  Trials,  »iii.  3a    Hallam,  Const.  Hist.  iii.  383. 
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of  popular  freedom  ;  but  in  the  following  session  he  was 
again  committed  on  the  same  chaise. 

In  1810,  the  Commons  having  committed  to  Newgate 
the  publisher  of  an  offensive  placard  announcing  for 
discussion  in  a  debating  society  the  conduct  of  two 
Members  of  Parh'ament,  Sir  Francis  Burdett  denied 
the  authority  of  the  Commons  in  his  place  in  Parlia- 
ment, and  enforced  his  denial  in  a  pubUshed  address 
to  his  constituents.  He  was  himself  adjudged  by  the 
House  guilty  of  contempt,  and  committed  to  the  Tower 
by  the  warrant  of  the  Speaker,  but  not  until  the  aid  of 
the  military  had  been  called  in  to  overcome  his  forcible 
resistance.  He  then  brought  actions  for  redress  against 
the  Speaker  and  the  serjeant-at-arms,  but  the  Court  of 
King's  Bench,  and,  on  appeal,  the  Exchequer  Chamber 
and  the  House  of  Lords,  successively  upheld  the 
authority  of  the  House,' 

Of  all  the  privileges  of  Parliament,  the  one  which  has 
undergone  the  greatest  modification,  and  of  which  the 
practical  abandonment  has  produced  the  most  mo- 
mentous political  results,  is  that  which  concerns  the 
secrecy  of  its  proceedings. 

The  Long  Parliament,  in  1641,  permitted  the  publi- 
cation of  its  proceedings  in  the  '  Diurnal  Occurrences  oi 
Parliament,'  but  prohibited  the  printing  of  speeches 
without  leave  of  the  House.  For  printing  a  collection  of 
his  speeches,  without  such  leave.  Sir  E.  Bering  nas  J 
expelled  the  House  and  imprisoned  in  the  Tower,  and 
his  book  was  ordered  to  be  burned  by  the  common 
hangman.^  The  prohibition  was  continued  after  the 
Restoration  ;  but  in  1680,  to  prevent  inaccurate  accounts 
of  the  business  done,  the  Commons  directed  their '  vottf 
and  proceedings," without  any  reference  to  the  dcbaK* 
to  be  printed  under  the  direction  of  the  Speaker.*   1^ 


'  May,  Court.  HUt  iL  76. 

*  Com.  Jonm.  U.  411  <FeK  3,  1641.) 

'  Com.  Jonm.  ix.  74. 
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bates  were  also  frequently  published  anonymously  in 
news-letters  and  pamphlets.    After  the  Revolution  fre- 
quent  resolutions  were  passed  by  both  Houses,  from 
1694  to  1698,  to  restrain  'news-letter  writers'  from  'inter- 
meddling with  their  debates  or  other  proceedings/  or 
*  giving  any  account  or  minute  of  the  debates.*    But  not- 
withstanding these  resolutions,  and  the  punishment  of 
offenders,  privilege  was  unable  to  prevail  against  the 
craving  for  political  news  natural  to  a  free  country  ;  and 
from  the  accession  of  the  House  of  Hanover  imperfect 
reports  of  the  more  important  discussions  began  to  be 
published  in  Boyer's  '  Political  State  of  Great  Britain/ 
the 'London  Magazine/ and  the  'Gentleman's  Magazine/ 
under  the  title  of  the  '  Senate  of  Great  LilHput/  or  the 
'Political    Club/   and    with   either    simple    initials,   or 
feigned  names  for  the  speakers.     The  difficulties  of  re- 
porting when  notes  had  to  be  taken  by  stealth  and  the 
memory  was  mainly  trusted  to,  naturally  led  to  serious 
inaccuracies,  which  were  often  aggravated  by  intentional 
misrepresentation.     Dr.  Johnson,  who  wrote  the  Parlia- 
mentary reports  in   the   'Gentleman's   Magazine*  from 
November,    1740,   to   February,    1743,  is  said  to  have 
confessed    that    'he    took   care  that   the  Whig    dogs 
should   not  have  the  best  pf  it,*    and  later    reporters 
too  often  indulged   in    offensive   and  scurrilous   nick- 
names.^ 

In  177 1  notes  of  the  speeches  were  published  in  Contest  with 
several  journals,  accompanied,  for  the  first  time,  with  the  177?""  ^^' 
names  of  the  speakers ;  and  Col.  George  Onslow,  who 
had  been  provoked  by  the  opprobrious  terms  applied  to 
him  by  some  of  the  reporters,  precipitated  a  con- 
flict between  the  House  and  the  press  by  making  a 
formal  complaint  of  several  journals  '  as  misrepresenting 
the  speeches  and  reflecting  on  several  of  the  members  of 


*  May,  Const.  Hist.  ii.  37. 
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this  House.'     Six  printers  were  in  consequence  ordered  to 

attend  the  bar  of  the  House.     One  of  Ihem,  who  failed 

to  appear,  was  arrested  by  its  messenger,  but  instead  of 

submitting,  sent  for  a  constable  and  gave  the  messenger 

into  custody  for  an  assault  and   false  imprisonment 

and  with  the       They  were  both  taken  before  the  Lord  Mayor  (Mr.  Brass 

iod^nSlJi^S*'''^  Crosby),   Mr.   Alderman    Oliver,    and    Mr.    Alderman 

London.  Wilkes,  who,  on  the  ground   that  the  messenger  was 

neither  a  peace-officer  nor  a  constable,  and  that  his 
warrant  was  not  backed  by  a  city  magistrate,  discharged 
the  printer  from  custody,  and  committed  the  messenger 
to  prison  for  an  unlawful  arrest  Two  other  printers,  for 
whose  apprehension  a  reward  had  been  offered  by  a 
Government  proclamation,  were  collusively  apprehended 
by  friends,  and  taken  T^efore  Aldermen  Wilkes  and 
Oliver,  who  discharged  the  prisoners  as  'not  being 
accused  of  having  committed  any  crime.'  These  pro- 
ceedings at  once  brought  the  House  into  conflict  with 
Tlie  lx)rd  Mayor  the  Lord  Mayor  and  Aldermen  of  London.     The  Lord 

Mayor  and  Alderman  Oliver,  who  were  both  members 
of  Parliament,  were  ordered  by  the  House  to  attend  in 
their  places,  and  were  subsequently  committed  to  the 
Tower.  Their  imprisonment,  instead  of  being  a  punish- 
ment, was  one  long-continued  popular  ovation,  and  from 
the  date  of  their  release,  at  the  prorogation  of  Parlia- 
ment shortly  afterwards,  the  publication  of  debates  has 
been  pursued  without  any  interference  or  restraint.* 

Though  still  in  theory  a  breach  of  privilege,  reporting 
is  now  encouraged  by  Parliament  as  one  of  the  main 
sources  of  its  influence — its  censure  being  rcser\'ed  for 
wilful  misrepresentation  only.  But  reporters  long  con- 
tinued beset  with  many  difficulties.  The  taking  of  notes 
was  prohibited,  no  places  wxre  reserved  for  reporters, 
and  the  power  of  a  single  member  of  either  House  to 
require  the  exclusion  of  strangers  was  frequently  and 


(Brass  Crosby) 
and  Alderman 
Oliver  com- 
mitted to  the 
Tower. 


Reporting  still 
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»  Pari.  Hist.  xvn.  90—157 ;  May,  Const  Hist  u.  3^-491 
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capriciously  employed.  This  power  still  continues,  and 
was  exercised  in  the  House  of  Commons  in  1849,  ^^^ 
also  in  1870,  1872,  and  1873. 

After  the  destruction  of  the  Houses  of  Parliament  by  Facilities 
fire  in  1834,  separate  galleries  were  assigned  for  the  jf^tng?"^ 
accommodation  of  reporters,  and  in  1845  the  presence  of 
strangers  in  the  galleries  and  other  parts  of  the  House 
not  appropriated  to  members  was  for  the  first  time 
officially  recognized  in  the  Orders  of  the  House  of  Com- 
mons.    The  daily  publication  of  the  division  lists  as  „  , ,.    .      , 

-   -  1.  /•    1      TT  I'll  Publication  of 

part  of  the  proceedmgs  of  the  House, — which  alone  was  division  lists. 
wanting  to  complete  the  publicity  of  its  proceedings  and 
the  responsibility  of  members, — was  not  adopted  by  the 
Commons  until  1836,  an  example  which  was  followed  by 
the  Lords  in  1857.  Previously  it  had  been  impossible 
to  ascertain,  in  the  great  majority  of  cases,  what  mem- 
bers were  present  at  a  division  and  how  they  voted,  the 
Houses  themselves  taking  no  cognizance  of  names,  but 
only  of  numbers.  On  questions  of  great  public  interest, 
the  exertions  of  individual  members  usually  secured  the 
publication  of  the  names  of  the  minority,  and  this  prac- 
tice— notwithstanding  it  was  declared  by  the  House  of 
Commons  in  1696  to  be  a  breach  of  privilege  'destruc- 
tive of  the  freedom  and  liberties  of  Parliament ' — was 
persisted  in,  and  latterly  a  list  of  the  majority  was 
also  similarly  published.  The  official  daily  publication 
of  the  division  lists  was  followed  up  by  the  adoption  by 
the  Commons,  in  1839,  ^^^  by  the  Lords  in  1852,  of  the 
practice  of  publishing  the  names  of  members  serving  on 
select  committees  with  the  questions  addressed  by 
them  to  witnesses  ;  and  a  few  years  previously,  in  1835,  Publication  of 
the  Commons  admitted  the  public  into  '  community  of  rcportrand  "^ 
knowledge  as  well  as  community  of  discussion  *  by  pap«rs» 
directing  all  Parliamentary  reports  and  papers  to  be 
freely  sold  at  a  cheap  rate. 

'  The  entire  people,'  observes  Sir  Erskine  May, '  are  political  resulu 
now  present,  as  it  were,  and  assist  in  the  deliberations  of  of  reporting. 

Y  Y 
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Parliament.  An  orator  addresses  not  only  the  assembl) 
of  which  he  is  a  member ;  but,  through  them,  the  civi- 
lized world.  His  influence  and  his  responsibilities  arc 
alike  extended.  Publicity  has  become  one  of  the  most 
important  instruments  of  parliamentary  government. 
The  people  are  taken  into  counsel  by  Parliament,  and 
concur  in  approving  or  condemning  the  laws,  which  are 
there  proposed;  and  thus  the  doctrine  of  Hooker  is 
verified  to  the  very  letter :  '  Laws  they  are  not,  which 
public  approbation  hath  not  made  so.*  ^ 

The  revolution  which  has  taken  place  since  the  i8th 
century  in  the  relations  between  the  House  of  Commons 
and  the  people,  is  forcibly  brought  out  by  the  conflict 
which  occurred   in    1836  between  the  House  and  the 
Courts  of  Law  consequent  upon  the  publication  of  the 
parliamentary  reports   and   proceedings.      In  1771  we 
have  seen  the  Commons  in  conflict  with  the  magistrates 
of  London  to  uphold  the  privilege  of  the  inviolable 
secrecy  of  the  proceedings  of  the  House;  in  1836  the 
object  of  their  contention  with  the  courts  of  justice  was 
the  privilege  of  publishing  all  their  own  papers  for  the 
information  of  the  nation.    Certain  reports  of  the  Inspec- 
tors of  Prisons,  printed  by  Messrs.  Hansard  in  obedience 
to  the  orders  of  the  House  of  Commons,  contained  severe 
animadversions  on  a  book  written  by  a  Mr.  Stockdale, 
who  thereupon  brought  an  action  for  libel  against  the 
printers.     It  having  been  proved  that  the  book  was  of 
an    indecent   character,   a   verdict   was    given   for  the 
defendants  on  a  plea  of  justification  ;  but  Lord  Chief 
Justice  Denman,  before  whom  the  cause  was  tried,  ob- 
served incidentally  that  '  the  fact  of  the  House  of  Com- 
mons having  directed  Messrs.  Hansard  to  publish  all  their 
parliamentary  reports,  was  no  justification  for  them,  or 
for  any  bookseller  who  publishes  a  parliamentary  report 
containing  a  libel  against  any  man.'     This  denial  of  par- 


*  May,  Const.  Hist.  ii.  53. 
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liamentaty  privilege  was  met  by  a  declaration  of  the 
Commons  that  the  power  of  publishing  their  proceedings 
and  reports  was  'an  essential  incident  of  the  constitu- 
tional functions  of  Parliament,'  and  that  any  person  insti- 
tuting a  suit  as  to,  or  any  court  deciding  on,  a  matter  of    . 
privil^e  contrary  to  the  determination  of  either  House, 
would  be  guilty  of  a  breach  of  privilege.     Stockdalc  at 
once  proceeded  to  bring  other  actions,  and  on  the  issue 
whether  the  printers  were  justified  by  the  privilege  and 
order  of  the  House,  the  Court  of  Queen's  Bench  unani- 
mously decided  against  them.'    The  sheriffs  levied  the 
amount  of  damages,  and  the  House  vindicated  its  privi- 
leges by  committing  Stockdale  and  his  attorney  Howard, 
and  also  the  sheriffs.'     While  in  prison   Stockdale  re- 
peated his  offence  by  bringing  other  actions,  for  which  his 
attorney's  son  and  clerk  were  committed  ;  and  the  dead- 
lock was  at  length  only  removed  by  the  passing  of  an 
Act  of  Parliament  providing  that  all  such  actions  should  RiEhf  of  P»riia- 
bc  stayed  ort  the  production  of  a  certificate  or  affidavit  ^ublish«l  by 
that  the  paper  complained  of  had  been  published  by  the  Aci  3  &  4  Vici. 
orderof either HouseofParliament.'  The  right  ofa  news- 
paper to  publish  a  fair  and  faithful  report  of  the  debates 
and  proceedings  in  Parliament  without  any  authorization 
from  either  House,  was  determined  in  1868  by  the  deci- 
sion of  the  Court  of  Queen's  Bench,  in  Wason  v.  Waller,   lyaign  v. 
that  no  action  for  Hbel  would  He  against  the  proprietor   f""'^.  'S68. 
of  the  '  Times  '  for  so  doing.* 
IV.  Protestant   Nonconformity,  fostered  instead    of  ^j  LI w tror"" 

'  SteckdaU  V.  Hansard,  9  Ad.  &  E.  1  ;  Broom,  Const.  L.iw,  870-957- 
'Caseofihe  Sheriff  of  Middlesex,   ti  Ad.  &  £.373;  Broom,   Const. 
Uw,  960. 

'  3  «  4  Vicl.  c.  9 }  Broom,  Const.  Law,  964.  Subsequently  Stock- 
dale's  Altomey,  Hoivard,  brought  two  ictions  against  the  ofGccrs  of  the 
House,  which,  on  the  grounds  of  excess  of  authorily  and  informality  in 
the  Speaker's  warrant  were  given  in  the  plaintiff's  ikvour.  But  on  a  writ 
t^  error  the  judgment  in  the  second  action  was  reveraed  by  the  Court  of 
EHhequer  Chamber.     Hnmardi.  Gntit,   10  Q.  B.   359;  Broom,  Const. 

*  'ii'ateii  T.  fi'alltr,  8  Best  &  Smith,  671. 
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being  crushed  by  the  very  efforts  of  the  Church  to  enforce 
unity,  had  gained  considerably  in  numbers,  organization, 
and  political  weight,  during  the  reigns  of  the  last  two 
Stewarts  ;  and  the  important  services  of  the  Dissenters 
in  combining  with  the  Church  to  bring  about  the  Revo- 
lution of  1688,  were  rewarded  by  the  Toleration  Act 
This  famous  statute  was  far  indeed  from  g^ranting  reli- 
gious freedom ;  it  repealed  none  of  the  Acts  by  which 
conformity  with  the  Church  of  England  was  exacted, 
and  left  the  civil  disabilities  of  nonconformists  intact ; 
but  it  recognized,  for  the  first  time,  the  right  of  public 
worship  beyond  the  pale  of  the  State  Church,  by  ex- 
empting from  the  penalties  of  existing  statutes  against 
separate  conventicles  and  absence  from  church,  all  persons 
who  should  take  the  oaths  of  allegiance  and  supremacy, 
and  subscribe  a  declaration  against  transubstantiation. 
Dissenting  ministers  were  relieved  from  the  restrictions 
imposed  by  the  Act  of  Uniformity  and  the  Conventicle 
Act  upon  the  administration  of  the  sacrament  and 
preaching  in  meetings,^  on  condition  that,  in  addition  to 
taking  the  oaths,  they  signed  the  39  Articles,  with  the 
exception  of  three  and  part  of  a  fourth.-  Quakers  were 
allowed  to  make  an  affirmation  in  lieu  of  takinji  the 
oaths.  All  meeting-houses  were  required  to  be  regis- 
tered, but  when  registered  their  congregations  were 
protected  from  molestation.^ 

The  principle  of  religious  toleration  was  as  yet,  how- 
ever, but  imperfectly  established.  Roman  Catholics 
and  Unitarians  were  specially  excepted  from  the  Act, 
and  were  soon  afterwards  subjected  to  additional  penal- 
ties. Unitarians  were  disabled  from  holding  any  office 
ecclesiastical,  civil  or  militar>':*  and    Roman  Catholics 

*  Supra,  pp.  599,  600. 

The  articles  excepted  (as  expressing  the  distinctive  doctrines  of  the 
Church)  were  Nos.  34,  35,  36,  and  part  of  N«.  20. 
I  Will.  &  Mar.  c.  18,  confirmeci  by  10  Anne,  c.  2. 

*  9  Will.  III.  c.  35. 
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were  placed  under  most  severe  restrictions.^  In  1700  an  Act 
was  passed  offering  a  reward  of  £  100  for  the  discovery 
of  any  Roman  Catholic  priest  exercising  the  functions  of 
his  office  and  subjecting  him  to  perpetual  imprisonment 
By  the  same  Act  every  Roman  Catholic  was  declared 
incapable  of  inheriting  or  purchasing  land,  unless  he 
abjured  his  religion  upon  oath,  and  on  his  refusal,  his 
property  was  vested,  during  his  life,  in  his  next  of  kin, 
being  a  Protestant.  He  was  also  prohibited  from  sending 
his  children  abroad  to  be  educated.-   During  the  four  last  Temporary 

r  r^  A»*  ••J  ^1       reaction  under 

years  of  Queen  Anne  s  reign  senous  mroads  upon  the  Anne. 
toleration  formerly  granted  to  Protestant  Nonconform-  Acts  against 
ists  were  made  by  two  Acts,  the  one  passed  in  171 1,  to  ^^^ijland 
prevent  occasional  conformity,*  and  the  other  in  17 13,  for  the  growth  of 
preventing  the  growth  of  schism.*     These  reactionary  ^d^l^'13. 
statutes  were  repealed,  however,  in  the  following  reign,^ 
and  from  the  beginning  of  the  reign  of  George  II.  civil 
offices  were  practically  thrown  open  to  Protestant  Dis- 
senters, by  means  of  the  Annual  Indemnity  Acts  passed   Annual  Indem- 
in  favour  of  those  who  had  failed  to  qualify  themselves  S^^^n^'^''' 
under  the  Corporation  and  Test  Acts.     The  severe  laws 
against  the  Roman  Catholics,  although  enforced  by  a 
proclamation  of  Queen  Anne  in  171 1,  by  a  further  Act 
of  Parliament  after  the  Rebellion  of  1715,*  and  by  an- 
other royal  proclamation  after  the  rebellion  of  1745,  were 
also  greatly  mitigated  in  practice, 

It  was  not,  however,  till  the  reign  of  George  III.,  when  Relaxation  of 
the  Jacobitism  of  the  Roman   Catholics   had   become  codeundS^^ 
lukewarm  and  innocuous,  and  the  preaching  of  Wesley  George  III. 
and  Whitefield  had  stimulated  and  revived  the  dissent- 
ing sects,  that  the  gradual  relaxation  of  the  penal  reli- 
gious code  was  commenced  in  earnest.     Early  in  this 


*  I  Will.  &  Mar.  st.  2,  c.  I. 

«  II  &  12  Will.  III.  c.  4  J  13  Wm.  III.  c  6. 

*  10  Anne,  c.  2.  *  I3  Anne,  c.  7. 

*  5  Geo.  I.  c.  4.  •  I  Geo.  I.  c.  55. 


6^  Progress  of  the  Constitution  [Ch. 

Praidple  of  reign  the  broad  principles  of  toleration  were  judicially 
npbdd by  House  affirmed  by  the  House  of  Lords,  in  the  case  of  the  Cor- 
^^^^1^  ^^  poration  of  London  and  the  Dissenters.  '  It  is  now  no 
C6rporadon  of  crime,'  said  Lord  Mansfield  in  moving  the  judgment  of 
Dis8en^i767.  ^^^  House,  *  for  a  man  to  say  he  is  a  dissenter  ;  nor  is  it 

any  crime  for  him  not  to  take  the  sacrament  according 
to  the  rites  of  the  Church  of  England ;  nay,  the  crime  is 
if  he  does  it  contrary  to  the  dictates  of  his  conscience.* 
'The  Toleration  Act  renders  that  which  was  illegal 
before,  now  legal ;  the  dissenters'  way  of  worship  is 
permitted  and  allowed  by  this  Act  It  is  not  only  ex- 
empted from  punishment,  but  rendered  innocent  and 
lawful ;  it  is  established  :  it  is  put  under  the  protection, 
and  is  not  merely  under  the  connivance,  of  the  law.' 
*  There  is  nothing  certainly,*  he  added,  'more  unreason- 
able, more  inconsistent  with  the  rights  of  human  nature, 
more  contrary  to  the  spirit  and  precepts  of  the  Christian 
religion,  more  iniquitous  and  unjust,  more  impolitic,  than 
persecution.  It  is  against  natural  religion,  revealed 
religion,  and  sound  policy.*  ^ 

Despite  the  repugnance  and  opposition  to  Catholic 
emancipation  of  George  III.,  the  ignorant  bigotry  of  the 
masses  which  culminated  in  the  Gordon  riots  of  1780, 
and  the  generally  unsettled  temper  of  Parliament  and  the 
country  as  to  the  doctrines  of  religious  liberty,  the  penal 
code,  as  regards  both  Roman  Catholics  and  Protestant 
Dissenters,  was  gradually,  though  unsystematically,  re- 
Repeal  of  Test  I^'^-^cd.  At  length  in  1828,  towards  the  close  of  George 
and  Corporation   IV/s  reig-n,  the  civil  disabilities  of  Dissenters  were  swept 

Acts    1828  o     '  r 

away  by  the  repeal  of  the  Test  and  Corporation  Acts,  and 
the  substitution  for  the  sacramental  test  previously  re- 
quired by  law,  as  a  qualification  for  civil,  military,  and 
corporate  offices,  of  a  declaration  '  upon  the  true  faith  of 
a  Christian'  against  injuring  or  disturbing  the  Established 
Church;- 


Pari.  Hist.  xvi.  316  ;  May,  Const.  Hist.  iii.  91.         ^  ^  q^    jy.  c.  17. 
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The  following  year,  1829,  witnessed  the  passing  of  the  Catholic 
Roman  Catholic  Relief  Act.  It  admitted  Roman  Act^'1829/^^ 
Catholics,  on  taking  the  oath  of  allegiance  with  a  repu- 
diation of  the  doctrine  that  princes  excommunicated  by 
the  Pope  might  be  deposed  or  murdered  (instead  of  the 
oath  of  supremacy  and  declaration  against  transubstan- 
tlation  and  the  invocation  of  saints),  to  both  Houses  of 
Parliament,  to  all  corporate  offices,  to  all  judicial  offices, 
(except  in  the  ecclesiastical  courts),  and  to  all  civil  and 
political  offices,  except  those  of  Regent,  Lord  Chancellor 
in  England  and  Ireland,^  and  Lord  Lieutenant  of  Ire- 
land. Additional  restraints  were,  however,  imposed  by 
the  Act  upon  the  interference  of  Roman  Cgitholics  in 
Church  patronage :  Jesuits  and  monks  were  prohibited 
from  coming  into  the  realm  without  licence ;  and  pro- 
visions were  inserted  for  regulating  the  residence  of  such 
as  were  already  within  the  kingdom.^ 

In   1832   an  Act  was  passed  providing  that  Roman  Repeal  of 
Catholics  in  respect  of  their  schools,  places  of  worship,  ^^ting  Roman 
and  charities,  and  of  property  held   therewith,  and  of  Catholic  rcligiou 

,       and  education. 

persons  employed  about  them,  should  be  subject  to  the 
same  laws  as  were  applicable  to  Protestant  Dissenters.* 
A  few  years  later  the  policy  of  according  perfect  reli- 
gious liberty  to  the  Roman  Catholics  was  consummated 
by  the  repeal  of  almost  all  the  enactments  against  them 
which  (though  for  the  most  part  obsolete)  still  remained 
in  the  statute  book.* 

A  few  supplementary  measures  were  still  required  to  Completion 
complete  the  civil   enfranchisement  of  Dissenters.     In  chiscment^S^ 
1833,  Mr.  Pease,  the  first  Quaker  who  had  been  elected  Dissenters. 
to  the  House  of  Commons  for  one  hundred  and  forty 


^  The  Irish  Lord  Chancellorship  has  since  been  thrown  open  to  all 
persons  irrespective  of  their  religious  belief 
«  10  Geo.  IV.  c.  7. 
>  2&3Will.  IV.  c.  115. 
*  7  &  8  Vict.  c.  102,  9  &  10  Vict  c.  59. 
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the  licence  only  of  the  chief  justices.^  Mutilation  or 
death  was  the  penalty  of  those  who  dared  to  print  any- 
thing which  the  Judges  might  choose  to  construe  as  sedi- 
tious or  slanderous  of  the  government  in  Church  or 
State.* 

Under  James  I.  and  Charles  I.  political  and  religious 
discussion  was  repressed  by  the  Star  Chamber  with  the 
gfreatest  severity.*  By  an  Ordinance  of  the  Star  Cham- 
ber, issued  in  July,  1637,  the  number  of  master  printers 
was  limited  to  twenty,  who  were  to  g^ve  sureties  for 
good  behaviour,  and  were  to  have  not  more  than  two 
presses  and  two  apprentices  each  (unless  they  were  pre- 
sent or  past  masters  of  the  Stationers'  Company,  when 
they  were  allowed  three  presses  and  three  apprentices) : 
and  the  number  of  letter-founders  was  limited  to  four. 
The  penalty  for  practising  the  arts  of  printing,  book- 
binding, letter-founding,  or  making  any  part  of  a  press, 
or  other  printing  materials,  by  persons  disqualified,  or 
not  apprenticed  thereto,  was  whipping,  the  pillory,  and 
imprisonment.  Even  books  which  had  been  once  ex- 
amined and  allowed  were  not  to  be  reprinted  without  a 
fresh  licence  ;  and  books  brought  from  abroad  were  to 
be  landed  in  London  only,  and  carefully  examined  by 
licensers  appointed  by  the  Archbishop  of  Canterbury 
and  the  Bishop  of  London,  who  were  empowered  to 
seize  and  destroy  all  such  as  were  *  seditious,  schismatical, 
or  offensive/  Periodical  searches  both  of  booksellers' 
shops  and  private  houses,  were  also  enjoined  and  autho- 
rized. Yet  it  was  during  this  inauspicious  period  that 
the  first  newspaper,  the  Weekly  Ncwcs,  made  its  appear- 
ance, late  in  the  reign  of  James  I.  ;*  and  after  the  aboli- 


'  Ordinances  of  the  Star  Chamber  for  the  regulation  of  the  Press  in 

'5^5»  ^^"/''^  P-  439- 

-  St.  23  Eliz.  c.  2.  See  the  cai>es  of  Stubbe,  Udal,  Banx)w,  Grecmrood, 
and  Penry,  supra  pp.  428,  432. 

3  Supra,  pp.  529—531. 

*  The  *  Weekly  Newes,'  May  23rd,  1623,  printed  for  Nicholas  Boonic 
and  Thomas  Archer. — May,  Const.  Hist.  ii.  240. 
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tion  of  the  Star  Chamber  (Feb.  1 640-1)  tracts  and  news- 
papers issued  forth  in  shoals  during  the  contest  between 
the  Crown  and  the  Parliament.^     The  Long  Parliament, 
however,  while  abolishing  the  Star  Chamber,  continued 
the  censorship  of  the  press  ;  and  endeavoured  to  silence  The  Censorship 
all  royalist  and  prelatical  writers   by  most  tyrannical  <»ntinued  under 
ordinances,  '  to  repress  disorders  in  printing,'  by  which  wealth, 
the  messengers  of  the  government  were  empowered  to 
break  open  doors  and  locks,  by  day  or  by  night,  in  order 
to  discover  unlicensed  printing  presses,  and  to  appre- 
hend authors,  printers,  and  others.     These  proceedings 
called  forth  the  *  Areopagitica '  of  Milton,  in  which  he  Milton's 
branded  the  suppression  of  truth  by  the  licenser  as   the  Areopagitica. 
slaying  of  '  an  immortality  rather  than  a  life,*  and  nobly, 
but  ineffectually,  pleaded  for  *  the  liberty  to  know,  to 
utter,  and   argue  freely,  according  to  conscience,  above 
all  other  liberties.*  ^ 

After  the  Restoration,  the  entire  control  of  printing  Licensing  Act, 
was  placed  in  the  hands  of  the  Government  by  the  '^72. 
Licensing  Act  of  1662,  which,  though  originally  passed 
only  for  three  years,  was  continued  by  subsequent 
renewals  until  1679.  Printing  was  strictly  confined  to 
London,  York,  and  the  two  Universities:  and  the  number 
of  master  printers  was  limited,  as  in  the  ordinances  of  the 
Star  Chamber,  in  1637,  to  twenty.^  Authors  and  printers 
of  obnoxious  works  were  hung,  quartered,  mutilated,  ex- 
posed in  the  pillory,  flogged,  or  simply  fined  and  im- 
prisoned, according  to  the  temper  of  the  judges  ;  and  the 
works  themselves  were  burned  by  the  common  hangman.* 
After  the  Licensing  Act  had  been  temporarily  suffered 


'  More  than  30,000  political  pamphlets  and  newspapers  were  issued  from 
the  press  during  the  20  years  from  1640  to  the  Restoration.  They  may  be 
seen  at  the  British  Museum  bound  up  in  2,000  volumes. — May,  Const. 
Hist.  ii.  241. 

*  Milton,  Areopagitica ;  a  Speech  for  Liberty  of  Unlicensed  Printing. 

»  13  &  14  Car.  II.  c    33. 

<  May,  Const.  Hist.  ii.  242. 
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to  expire  in  1679,  the  twelve  judges,  with  Chief  Justice 
Scroggs  at  their  head,  declared  it  to  be  criminal  at 
common  law  to  publish  anything  concerning  the  Govern- 
ment, whether  true  or  false,  of  praise  or  censure,  without 
the  royal  licence.^  All  newspapers  were  in  consequence 
stopped ;  and  the  people  were  reduced  for  political 
intelligence  and  instruction  to  two  Government  publica- 
tions, the  official  London  Gazette^  which  furnished  a 
scanty  supply  of  news  without  comment,  and  the  Ob- 
servatory which  consisted  of  comment  without  news.  In 
the  absence  of  newspapers,  the  Coffee-houses  became  the 
chief  organs  through  which  the  public  opinion  of  the 
metropolis  vented  itself,  while  the  inhabitants  of  pro- 
vincial towns,  and  the  great  body  of  the  gentry  and 
country  clergy,  depended  almost  exclusively  on  News- 
letters from  London  for  their  knowledge  of  political 
events.* 

At  the  accession  of  James  II.,  in  1685,  the  Licensing 
Act  was  revived  for  seven  years,  and  was  thus  in  force 
at  the  Revolution.  It  was  once  more  renewed  in  1692, 
for  one  year  and  until  the  end  of  the  following  session 
of  Parliament ;  but  a  further  attempt  to  renew  it  in  1695 
was  negatived  by  the  Commons,  and  henceforth  the 
censorship  of  the  press  has  ceased  to  form  part  of  the 
law  of  England. 

The  press  was  now  theoretically  free  ;  but  in  practice 
it  was  still  subject  to  several  methods  of  restraint.  The 
way  in  which  the  summary  jurisdiction  of  Parliament 
was  employed  to  check  the  publication  of  debates  ha« 
already  been  referred  to,  with  reference  to  the  privilege: 


*  *  If  you  write  on  the  subject  of  government,  whether  in  terms  of  prais< 
or  censure,  it  is  not  material  ;  for  no  man  has  a  right  to  say  anything  0 
government.'— Ca/r^j  cast^  1680,  State  Tr.  vii.  929.  This  monstrou 
opinion  was  not  judicially  condemned  until  1765,  by  Lord  Camden,  Chie 
Justice  oi  the  Common  Pleas,  in  the  case  of  Entick  v.  Carringtcn^  St.  Tr 
xix.  1 07 1. 

3  See  Macaulay,  Hist.  Eng.  Ch.  III.  (Works,  i.  pp.  287,  305.) 
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of  the  House  of  Commons  ;  *  and  the  Government  also 
made  use  of  two  other  means  of  controlling  the  press — 
(i)  the  stamp  duty  on  newspapers,  and  (2)  the  law  of 
libel.  Newspapers,  however,  quickly  multiplied  when 
freed  from  the  censorship,  and  in  the  reign  of  Queen  Anne 
assumed  their  present  form,  combining  intelligence  with 
political  discussion.*  At  the  same  time  the  intellectual 
character  of  the  periodical  literature  was  raised,  and  its 
influence  widely  extended,  by  the  talents  of  writers  like 
Addison,  Steele,  Swift,  and  Bolingbroke. 

But  the  press  soon  became  the  favourite  instrument  of 
party  warfare,  and  by  its  scurrilous  language  excited  a 
strong  feeling  of  opposition  to  it  among  the  governing 
classes.     Each  party  when  in  power  endeavoured   to 
crush  its  opponents  by  prosecuting  as  seditious  libels  all 
publications    which    supported    the    Opposition.     The  stamp  Duty  on 
revival  of  the  Licensing  Act  was  even  suggested,  but  Newspapers, 
dismissed  as  impracticable ;  and  the  stamp  duty  on  news- 
papers and  advertisements  was  adopted  instead,  avowedly 
for  the  purpose  of  restraining  the  press  generally  and  of 
crushing  the  smaller  papers.     The  first  Stamp  Act  was 
passed  in  the   loth  year  of  Queen  Anne;*^  and  being 
found  efficient  both  as  a  check  on    the  circulation  of 
cheap  periodicals  and  as  a  source  of  revenue,  the  stamp 
was   gradually  raised    to   fourpence.      At   the  end  of 
George  III.'s  reign  it  was  extended,  by  one  of  the  series 
of  statutes  known  as  the  Six  Acts,*  to  tracts  and  other 


*  Supra^  p.  685. 

•  The  first  daily  paper,  the  Daily  Courant^  was  issued  in  1709. 
'  10  Anne,  c.  19. 

-•  The  Six  Acts  (60  Geo.  III.  and  i  Geo.  IV.  c  i,  2,  4,  6,  8,  9)  were  a  The  *  Six  ActSy^ 
batch  of  repressive  measures  passed  at  the  instance  of  the  Government,  in  1819. 
1 8 19,  in  consequence  of  the  disturbed  state  of  the  counti^y.  By  the  first 
(c  l)  the  training  of  persons  to  the  use  of  arms  was  prohibited ;  by  the 
second  (c.  2)  the  magistrates  in  the  disturbed  countie^^  were  authorized  to 
search  for  and  seize  arms  ;  by  the  third  (e.  4)  defendants  in  cases  of  mis- 
demeanour were  deprived  of  the  right  of  traversing ;  by  the  fourth  (c  6), 
called  the  Seditious  Meetings  Act,  extraordinary  powers  were  conferred  on 
the  Executive,  and  all  meetings  of  more  than  50  persons  for  the  discussion 
of  public  grievances  were  prohibited,  except  under  very  stringent  conditions ; 
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unstamped  periodicals  which,  while  professing  not  to  be 
newspapers,  had  obtained  a  wide  circulation  among  the 
poor  as  disseminators  of  political  news  and  dissertations. 
Evasions  of  the  Stamp  duty  were  frequent,  and  the  State 
and  the  contraband  press]continued  at  war  until  after  the 
Reform  Act  of  1832.  In  1833  ^^  advertisement  duty, 
which  had  been  increased  under  George  III.,  was 
reduced  in  amount,  and  in  1853  was  relinquished  alto- 
gether. In  1836  the  stamp  on  newspapers  was  lowered 
to  \d,,  and  in  1855  abandoned.  The  duty  on  paper, 
which  had  latterly  proved  a  serious  stumbling  block  in 
the  way  of  p>opular  education,  was  swept  away  in 
1861.1 
Iaw  of  libcL  A  far  more  f>owerful  instrument  for  the  suppression  of 

freedom  of  discussion  than  the  Stamp  Act  was  the  law 
of  libel.  This  was  rigorously  enforced  by  the  Govern- 
ment under  William  III.  and  Anne;  but  during  the 
reigns  of  the  two  first  Georges  the  press  generally  en- 
joyed more  toleration,  Sir  Robert  Walf>ole  being  indif- 
ferent to  its  attacks,  and  openly  avowing  his  contempt 
for  political  writers  of  all  parties.  Shortly  after  the 
accession  of  George  III.,  the  nation,  taking  a  keen 
interest  in  political  affairs,  and  finding  itself  unrepre- 
sented in  a  corrupt  House  of  Commons,  sought  utterance 
for  its  opinions  in  the  columns  of  the  press,  which  from 
this  time  rapidly  rose  into  a  formidable  political  power. 
A  renewed  conflict  with  the  Government  was  the  natural 


by  the  fiftli  (c.  8)  tlie  courts  of  l.i\v  were  en.ibled,   on   the  conviction  of  a 

publislicr  of  a  seditious  or  blasphemous  libel,   to  order  the  seizure  of  all 

copies  of  the  libel   in  his  possession  or  that  of  any  other  person  specified, 

and  on  a  second  conviction,  to  punish  him  with  fine,   imprisonment,  or 

lianishmcnt.     The   sixth    (c.  9)  extended  the  Newspaper   Stamp  duty  to 

cheap  political  pamphlets  and  periodicals,  as  mentioned  in  the  text.     All 

these  Acts  were  permanent  except  the  Seditious  Meetings  Act,  which  was 

limited  to  five  years,  and  the  Seizure  of  Arms  Act  which  expired  on  the 

25th    March,    1822.       The   punishment   of  banishment    inflicted   by  the 

Seditious  Libels  Act  was  repealed  in  1830  bv  II  Geo.  IV.  &  I  Will.  IV 

c.  73- 

'  Supra,  p.  543. 
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result.     Lord  Bute,  the  premier,  was  driven  from  power 

(April  8,  1763)  mainly  by  the  criticism  of  Wilkes  in  the 

North  Briton}  and  a  fortnight  afterwards  (Ap.  23)  the 

celebrated  No.  45  of  that  journal  appeared,  commenting  ^^f^l^^^J; 

in  severe  and  offensive  terms  on  the  king's  speech  at  the 

prorogation  of  Parliament  and  upon  the  unpopular  Peace 

of  Paris   recently   (Feb.    10,    1763)   concluded.     By  a 

strained  exercise  of  prerogative  a  genera/  warrant  was  Apprehension 

issued  for  the  discovery  and  apprehension  of  the  authors  ^^^^^^^ 

and   printers   (not  named)   of  the  obnoxious  No.  45.  general ^varrant. 

Forty-nine  persons,  including  Wilkes,  were  arrested  on 

suspicion  under  the  general  warrant ;  and  it  having  been 

ascertained  that  Wilkes  was  the  author,  an  information 

for  libel  was  filed  against  him  in  the  King's  Bench  on 

which  a  verdict  was  obtained.^     Released  from  prison  on 

the  ground  of  privilege  as  a  member  of  Parliament,^ 

Wilkes  brought  an  action  against  Mr.  Wood,  the  under 

Secretary  of  State,  and  obtained   a  verdict  of  £iQOO 

damages  ;  *   and  four  days  afterwards  Dryden  Leach,  J^^  v.  Money, 

one  of  the  printers  arrested  on  suspicion,  gained  another 

verdict  with  ;^400  damages  against  the  messengers.    On 

a  bill  of  exceptions,  which  was  argued  before  the  Court 

of  King's  Bench  in  1765,  Lord  Mansfield  and  the  other 

three  judges  pronounced  the  general  warrant   illegal    ^"'eneral 

declaring  that  *  no  degree  of  antiquity  could  give  sanction  declared  iU^. 

to  an  usage  bad  in  itself  ^ 

In    the    same    year,    1765,   an    action   brought   by  Enticks, 
Mr.  John  Entick,  the  suspected  author  of  the  '  Monitor, 
or    British   Freeholder,*   against  the   messengers    who 
had  seized  all  his  books  and  papers  under  a  general  Seizure  of 
search  warrant  from  the  Secretary  of  State,  was  decided  Se^J^^J^^h 
against  the  Government.     Lord  Camden,  Chief  Justice  of  warrant. 


*  Supra^  p.  650. 

-  Rex  V.  Wilkes,  4  Burr.  2527,  2574. 

'  Supra,  p.  683. 

^  Wilkes^,  Wood,  19  St.  Tr.  1153 ;  Broom,  Const.  Law,  548. 

*  Leach  v.  Money,  19  St.  Tr.  looi  ;  Broom,  Const.  Law,  525. 


Tof  Prognss  rf  tke  (jfmstiimtmm  [Cb. 


»-.'-« 


;,  which 
had  ^F^'"^^*^^  ni  the  prartke  of  the  Star  Chamber,  and 
hsui  bees  tmfostiSidiijr  cpotiBiiai  save  the  expiration 
f£  Ae  Tk-wt^jiig  Act  of  Chades  Il^vere  absolutely 

The  excftesDEex^  cansed  b^  the  proceedings  against 
>7^  WHkes  aifed  Ae  printees  had  scarcetjr  snbsided,  when  the 
prosecutions  which  foOowcd  opoa  the  publication  of 
ytmimss  cdb^Mrated  Letter  to  d^  King  in  the  '  Morning 
Advertiser  ^  dE  the  19th  December,  1769^  forcibly  directed 
the  Attentiott  of  die  public  to  die  severe  and  extended 
tnterpcctatioa  of  the  law  of  ISiri  adopted  by  the  judges 
since  tite  RevofaitioaL  AIreac^»  in  1731,  00  the  trial  of 
oeee  Frankfit  for  pnhKshing  a  libel  in  the  Craftsman^  it 
had  been  hehi  that  &Isdiood»  thoi^^h  always  alleged  in 
the  incfictment.  was  not  essmtial  to  the  guilt  of  the 
I2bd»  and  Lord  Raymond  positivdy  refused  to  admit  of 
any  evidefKe  to  pcore  the  truth  of  the  statements  com- 
pLiined  oC  On  die  trial  of  Almon,  a  bookseller,  for 
selling  a  reprint  of  Tiimus''s  letter,  two  other  doctrines 
which  excepted  libels  from  the  general  principles  of  the 
common  law  were  maintained  by  the  courts,  (i.)  It  was 
held  that  the  publisher  oi  a  libel  was  criminally  liable 
for  the  acts  oi  his  sen-'ants*  unless  proved  to  be  neither 
privy  nor  assenting  thereto  ;  and  afterwards  the  judges 
decided  that  exculpatory-  e\"idence  was  inadmissible,  and 
that  publication  of  a  libel  by  the  ser\-ant  was  conclusive 
proof  oi  the  criminality  of  the  master.  (2.)  Lord  Xlans- 
tield  laid  it  down  that  it  was  the  pro\-ince  of  the  judge 
alone  to  determine  the  criminality  of  a  libel,  leaving  to 
the  jur\*  to  determine  merely  the  fact  of  publication,  and 
whether  the  libel  meant  what  it  was  alleged  in  the  in- 
Trial  of  dictment  to  mean.  On  the  trial  of  Woodfall,  the 
^^Vr^/^;;       original  publisher  of  the  *  Letter  to  the  King,'  the  jun', 


publiihing  the 


»  En:ick  Y.  Ccrr{n^i?n,  19  Si.  Tr.  1030 ;  Broom,  Const.  Law,  55S. 
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in  order  to  defeat  this  interpretation  of  the  law,  found  Letter  to  the 
the  defendant  '  guilty  of  printing  and  publishing  only/ —      ^°^* 
a  verdict  which  the  court  held  to  be  uncertain,  necessi- 
tating a  new  trial.     Miller  and  other  printers  who  were 
subsequently  tried  for  printing  the    same    letter  were 
boldly  declared  by  the  jury  to  be  not  guilty. 

The  doctrine  held  by  the  judges  in  these  trials  was 
strongly  animadverted  upon  in  both  Houses  of  Parlia- 
ment ;  and  the  rights  of  juries  in  cases  of  libel  were 
nobly  and  eloquently  maintained  by  the  advocacy  of 
Erskine  in  the  cases  of  the  Dean  of  St.  Asaph,  in  1779, 
and  of  Stockdale,  in  1789,  the  latter  being  a  prosecution 
for  publishing  what  was  charged  as  '  a  scandalous  and 
seditious  libel '  concerning  the  conduct  of  the  House  of 
Commons  in  its  impeachment  of  Warren  Hastings.  At 
length,  in  1792,  the  ruling  of  the  judges  as  to  the 
province  of  juries  was  in  effect  reversed  by  Mr.  Fox's  Mr.  Fox's  Libel 
Libel  Act,  which  declared  their  right,  on  any  trial  or  in-  ^^'»  '79^. 
formation  for  libel,  to  give  a  general  verdict  of  guilty  or 
not  guilty  on  the  whole  matter.^ 

But  the  signal  advance  made  by  liberty  of  opinion  Reactionary 
during  the  first  thirty  years  of  George  HI.'s  reign  was  period  in  growth 
about  to  receive  a  decided  check.     The  proceedings  of  opinion, 
the  French  revolutionists  created  a  wide-spread  terror  of  '792-1832. 
democracy  among  the  great  body  of  the  English  people, 
which  was  aggravated  by  the  extravagance  of  a  small 
but  turbulent  body  of  social  and  political  reformers  in 
England  itself.    With  the  publication  by  the  Government 
in  1792,  of  a  proclamation  warning  the  people  against 
wicked  and    seditious  writings    industriously  dispersed 
among  them,  and  commanding  magistrates  to  discover 
the  authors,  printers,  and  promulgators  of  such  writings, 
began  a  reactionary  period  in  the  growth  of  the  liberty 
of  opinion  which  cannot  be  said  to  have  entirely  passed 


^  32  Geo.  III.  c.  60 ;  supra^  p.  1 66. 
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away  until  after  the  passing  of  the  Reform  Act  of  1832. 
During  this  period  prosecutions  of  the  press  abounded : 
seditious  speaking  was  severely  restrained ;  and  the 
r^ulation  of  newspapers  frequently  occupied  the  atten- 
Cicedom  of  the  tion  of  the  legislature.  But  from  the  year  1832  at  latest 
Fi^o^QDletely  ^^  freedom  of  the  press  has  been  completely  established. 

The  utmost  latitude  of  criticism  and  invective  has  been 

allowed  it  in  discussing  the  actions  of  the  Government  and 

LofdCampbellV  ^f  ^U  public  men  and  measures.  By  Lord  Campbells  Libel 

Libel  Act,  1843.  Act,  passed  in  1843,  the  defendant  on  an  indictment  or 

information  for  a  defamatory  libel  is  allowed  to  plead  its 
truth  and  that  its  publication  was  for  the  public  benefit ; 
and  the  harsh  extension  of  the  ruling  in  Almon*s  case,^  as 
to  the  criminal  liability  of  a  publisher  for  the  imauthorized 
acts  of  his  servants,  has  been  altered  by  allowing  the  de- 
fendant in  all  cases  to  prove  that  such  publication  was 
made  without  his  authority,  consent,  or  knowledge,  and 
that  it  did  not  arise  from  want  of  due  care  or  caution  on 
his  part*  State  prosecution  for  libel  is  now  as  much  a 
thing  of  the  past  as  the  censorship  itself.  The  policy  of 
repression  has  been  finally  discarded  ;  and  rulers  have  at 
length  recognized  in  practice  the  truth  and  wisdom  of 
Lord  Bacon's  maxim,  that  *  the  punishing  of  wits 
enhances  their  authority ;  and  a  forbidden  writing  is 
thought  to  be  a  certain  spark  of  truth,  that  flies  up  in 
the  faces  of  them  that  seek  to  tread  it  out.'  ^ 


*  Suprdy  p.  703. 
2  6  &  7  Vict.  c.  96. 

'  On  liberty  of  the  press  see  Hallam,  Const.  Hist.  iiL  2-6,   166-170; 
May,  Const.  Hist.  ii.  238 — 379. 
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ABBEYS,  Barons  founders  of,  to  have 

the  custody  of,  when  vacant,  112. 
*  Abhorrers'  and  *  Petitioners,'  584. 
Act   of  Settlement,    207;   its  constitu- 
tional provisions,  630. 
Acts    of  Supremacy  and    Uniformity, 

passed  a.d.  1559,  412  ;  and  1662,  598. 
Administration,   system   of,    under  the 

Norman  and  Plantagenet  kings,  142  ; 

right  of  the  Commons  to  inquire  into 

the  abuses  of  the,  246,  253. 
Advowsons,  suits  as  to,  9a 
JEUred  (the  Great)  styled  only  King  of 

the  West  Saxons  in  his  will,  9  ;  Dr. 

Freeman's  summary  of  the  character 

of,  10,  M.  ;  as  a  legislator,  42. 
iEthelings,  sons  or  brothers  of  the  king, 

29 ;  word   originally   denoted   noble 

birth,  i^.  ;  ranked  above  the  nobility, 

id.  ;  penalty  for  the  violation  of  their 

rights,  id. 
Ager  pubiicus,  analogy  of  Folkland  to 

the,  13. 
Agricultural  labourers,    discontent    of, 

with  the  landowners,  364. 
Agriculture,    means  proposed    for    the 

restoration  of,  at  Peace  of  Walling- 

ford,  84. 
AidSf  contributions  from  the  tenant  to 

his  lord,  60  ;  provision  as  to,  made  in 

Magna  Charta,  109  ;  not  to  be  made 

except  by  common  counsel   of   tlie 

nation,  123. 
Aliens,    their    disabilities,    denization, 

and  naturalization,  &c.,  631,  n.  2. 
Allen  (Cardinal  William),  founds  Papist 

seminary  at  Douay,  420,  n.  2. 
Amercements,   113;  derivation   of  the 

term,  114. 
Ancient  English  lavrs,  41. 
Ancient  German  polity,  4. 
Angevin  or  Plantagenet  dynasty,  Henry 

II.  the  founder  of  the,  in  England,  85. 
Annates,    Act  restraining  the  payment 

of,  to  the  Pope,  392,  397,  n.  i. 


Annual  Indemnity  Acts  passed  under 
George  II.  in  favour  of  Dissenters,  693. 

*  Appeal^^  meaning  an  accusation,  origin 

of  this  private  process,  121. 
Appropriation  of  Supplies,  first  instance 

of,  249. 
Arbitrary  imprisonment,   Stat.  Pet.  of 

Right,  3  Car.  I.  against,  522. 
Archbishops,  rank  as  high  as  members 

of    the    King's    family,    26 ;    to    be 

nominated  by  the  King's  congid^Aire^ 

396. 

Arms,  Protestants  allowed  to  carry,  for 
their  defence,  by  the  Bill  of  Rights, 
623  and  624,  n. 

Army,  standing,  supersedes  the  militia, 
186  ;  used  by  Charles  to  overawe 
parliament,  558  ;  increased  by 
James  II.,  607  ;  sketch  of  the  military 
force  in  England,  607,  n.  2,  tt  seq,  ; 
made  illegal  by  the  Bill  of  Rights, 
without  consent  of  parliament,  623. 

Arrest,  freedom  from,  a  privilege  of 
parliament,  299 ;  vindicated  by  the 
Commons,  465,  and  ib,  n,  2, 

*  Articles  of  Reform,'  244  ;  annulled  by 

Stat.   15  Edw.   II.,  ti^.,  H,   I ;   their 
purport,  id.  ft.  2. 

Articles  of  Religion  made  Thirty-nine 
in  number,  414. 

Arundel  (Earl  of)  committed  to  the 
Tower  by  Charles  I.,  513, 

Ashby  z/.  White,  1702,  31a 

Ashford  v.  Thornton,  122. 

Assassination  practised  by  the  English 
on  the  Normans,  67  ;  law  of  *  Eng- 
lish rv  '  against,  tb. 

Assemblies,  rebellious  and  unlawful. 
Act  2  &  3  Edw.  IV.  against,  365. 

Assize,  judges  of,  153. 

Assize  of  Arms,  national  militia  revived 
by  the,  89  ;  requirements  of  the, 
regarding  military  service,  179  ;  re- 
newed and  remodelled  by  Edward  I., 
184. 
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Assises,  provision  made  by  Magna 
Charta  for  the  holding  of,  1 1 2,  158, 

159- 

*  Association  of  Christian  Brothers,*  the, 

382 ;     Luther's    writings    sedulously 

circulated  by,  384. 
Attainder,  Bills  of,  293,  350 ;  difference 

of,  from  an  Impeachment,  ib.  n.  I. 
Attainder  and  forfeiture  for  treason  or 

felony  abolished,  364,  n. 
Attaint,  writ  of,  jurymen  liable  to,  164; 

abolished  temp,  George  IV.  ib. 
Audit  of  public  accounts  enacted  by 

parliament,  249. 
Aylesbury  men,  case  of  the,  311. 
Aylmer's    *  Harborowe    of   True    and 

Faithful  Subjects,'  457,  and  ib.  n.  2. 

BACON  (Francis,  Lord  Chancellor), 
his  advice  to  James  I.  for  managing 
the  House  of  Commons,  481  ;  im- 
peached, punished,  and  imprisoned, 
494 ;  his  sentence  remitted  by  James, 
tb.  n.  2. 

Ballot  Act,  1872,  678;  the  Universities 
exempted  from,  679,  n.  i. 

Bar,  the,  James  I.  attempts  to  repress 
the  liberty  of,  490,  n.  i. 

*  Baron,'  the  word  of  wide  signification, 

125. 

Barons,  unsuccessful  insurrections  of  the, 
in  William  II. 's  reign,  74  ;  new  ones 
created  by  Henr)'  I.,  78;  their  power 
largely  curtailed!  by  Henry  II.,  87; 
and  by  the  institution  of  Scuta^f,  ^ ; 
obtain  Magna  Charta  for  the  people, 
99;  refuse  to  follow  John  on  foreign 
service,  102,  105;  confederacy  of  the, 
at  St.  Edmund's,  106  ;  offer  the 
Crown  to  Louis  of  France,  136. 

Barrow  (Henry)  executed  for  writing 
seditious  books,  432. 

Bastwick  (Dr.),  his  trial  with  Prjiine 
and  Burton,  and  sentence  for  pub- 
blishing  *  Elenchus  Papismi  et  Fla- 
gellum  Episcoporum,' 531  ;  further 
heavy  sentence  by  the  Star  Chaml)er 
for  attacking  his  prosecutors,  ib.  ; 
popular  sympathy  for,  tb.  ;  liberated 
by  the  Long  Parliament,  548. 

Bates  (John),  case  against,  in  the  Court 
of  Exchequer,  A.D.  1601,  472;  the 
decision  of  the  judges  subversive  of 
liberty,  ib. 

Battle,  trial  by,  superseded  by  trial  by 
Jury,  87 ;  demand  for,  made  in 
Thomt(in's  Case,  122;  abolished,  ib. 

Bede's  history  of  the  English  conquest 
of  Britain,  3,  n.  4, 


Belesme  (Robert  dc),  Earl  of  Shrews- 
bury and  Arundel,  forfeiture  of  his 
estates  and  expulsion  from  the  king- 
dom,  78. 

Benefices,  John  concedes  to  the  Pope 
the  right  of  nominating  to,  370 ;  which 
is  greatly  abused,  371 ;  the  Stat,  of 
Provisors,  25  Edw.  III.,  forbidding 
the  Pope's  nomination  to,  373. 

Benefit  of  Clergy,  382. 

Benevolence,  James  I.  calls  for  a  gene- 
ral, 484;  Protests  against  it,  485. 

Benrvolettces  extorted  from  the  richer 
classes  by  Edward  IV.,  329  ;  declared 
illegal  by  Richard  IIL's  parliament, 
330;  again  introduced  by  Henry  VII., 
342;  *  Bishop  Morton's  Fork,'  343; 
had  recourse  to  by  Henry  VI H.,  347 ; 
oppressive  treatment  of  those  refusing 
to  contribute,  ib. 

Bennet  (Sir  John,  Judge  of  the  Prero- 
gative Court),  impeached,  A.D.  1621, 

494- 
Berkley  (Justice),  his  judgment  in  the 

Ship-money  case  of  Hampden,  537  ; 

imprisoned,  551,  n.  2. 

Bible,  English  translation  of  the,  A.D 
1538,  408. 

Bill  of  Rights,  1689,  207,  n,  i,  the 
*  Declaration  of  Right  *  embodied  and 
confirmed  in  the,  621;  text  of  the, 
621-628. 

Billeting  of  Soldiers  and  Manners,  522. 

Bills  of  Attainder,  293,  350. 

Bills,  petitions  to  parliament  assume  the 
form  of  statutes  under  the  name  of, 
2S7 ;  money  bills  originate  in  the 
Commons,  2S6;  Pecnige  Bills  in  tlie 
Lords,  288. 

Births,  .Marriages,  and  Deaths,  estab- 
lishment in  1836  of  a  civil  registration 
of,  (x)6. 

Bishops  ;  prominent  members  of  the 
\VitenagemO)t,  8;  arrest  of  the  three, 
by  Stephen,  83;  the  petition  of  the 
Commons  for  a  scrutiny  into  eccle- 
siastical  abuses  referred  to  the,  3S6; 
their  answer  and  Henr>'  VIII. 's  criti- 
cism on  it,  ib. ;  to  be  nominated  by 
the  King's  congi  d'Hire^  396 ;  Oath  of 
Supremacy  refused  by,  417,  and  ib. 
n.  2  ;  the  Bishops'  Act  passed,  1566, 
420;  deprived  of  temporal  jurisdic- 
tion by  the  Long  Parliament,  555. 
and  lb.  n.  3;  the  bills  introduced  in 
the  House  of  Commons  fcM"  that 
purpose,  563,  n.  i,  attempt  to  exclude 
them  from  the  House  of  Lords,  66S, 
n.  I. 
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Bishops,  trial  of  the  Seven,  1688,  613; 

their  names,  ib.  n.  2. 
Bland's  case,  privilege  of  pariiament, 

455. 
BScland,  12,  13,  and  n. 

Bolingbroke  (Henry  St  John,  Visct), 

case  of  the  impeachment   of,    a.d. 

Boniface  VIII.  (Pope)  claims  to  be 
feudal  lord  of  Scotland,  and  commands 
Edward  I.  to  withdraw  his  troops,  371; 
aaswer  of  the  English  parliament,  ib, 

Boniface  IX.,  struggle  of  the  Crown 
with,  375. 

Bonner  (Bishop)  indicted  by  Home, 
Bishop  of  Winchester,  for  refusing  the 
oath  of  Supremacy,  420 ;  pleads  that 
Home  is  not  a  lawful  bishop,  ib. 

Book  of  Common  Prayer,  Acts  for 
Uniformity  of  Service,  &c.,  Edw.  VI., 
409,  and  lb.  n.  2 ;  penal  clauses  {for 
using  any  other  form  of  prayer,  re- 
enacted  in  the  Act  of  Uniformity, 
1662,  599. 

Books,  importation  of,  containing 
heresy  and  treason,  forbidden  by 
Mary,  364;  possessors  of,  to  be 
executed,  ib. ;  excuse  for  this  arbitrary 
proceeding,  ib.  n.  2. 

Borough  Elections,  qualification  of 
members  at,  316  ;  the  electors  in,  ib. 
ft  seq. 

Borough- English^  a  variety  of  tenure  in 
burgage,  64. 

Boroughs,  Charters  to,  granted  by  Henry 
I.,  79;  and  extensively  sold,  96; 
growth  of  the  representation  of,  222. 

Bretigni,  treaty  of,  a.d.  1360,  258. 

Bretwaldas,  the,  8;  Ecgberht,  eighth 
king  who  was  Bretwalda,  9 ;  etymo- 
logy of  the  word,  ib,  n.  I. 

Bribery  at  Elections,  attempt  to  pre- 
vent by  Statute  of  Queen  Anne, 
excluding  all  but  landowners  from 
House  of  Commons,  316;  repealed 
1838,  ib,\  earliest  precedent  for  the 
punishment  of.  Long's  case,  157 1, 
455 »  measures  for  the  suppression  of, 
678. 

Bridges,  no  town  or  man  to  be  distrained 
to  make,  133. 

Bristol  (Earl  of),  refusal  of  Charles  I. 
to  grant  him  a  writ  of  summons  to 
parliament,  513;  complains  to  the 
peers,  ib.;  charged  with  high  treason, 
ib.;  retaliates  by  impeaching  Bucking- 
ham, ib. 

Britons  (The)  driven  to  the  western 
parts  of  the  isiand,  2 ;  hypothesis  as  to 


Britons  (The)— 
their  intermarrying  with  the  English, 
ib. 

*  Brownists,'  the,  468. 

Buckingham  (Geor^  Villiers,  Duke  of), 
case  of  the  impeachment  of,  a.d. 
1626,  495,  n.  I;  opposition  to  him, 
510;  Speech  of  Sir  R.  Cotton  against, 
ib. ;  the  King's  message  on  the  im- 
peachment of,  511 ;  impeached  by 
Earl  of  Bristol,  513. 

Burdett  (Sir  Francis)  adjudged  guilty  of 
contempt  by  the  House  of  Commons 
and  committed  to  the  Tower,  686. 

Burgage,  tenure  in,  64. 

Burgh,  the,  17;  its  organization,  18. 

Burleigh  (Sir  William  Cecil,  Lord) 
administration  of,  440. 

Burton  (Henry),  his  pamphlet,  **News 
from  Ipswich,"  531 ;  tried  and  sen- 
tenced with  Prynne  and  Bastwick, 
ib. ;  popular  sympathy  with,  ib. ; 
liberated  by  the  Long  Parliament, 
548. 

Bushelts  case,  immunity  of  juries  esta- 
blished in,  165. 

Bute  (Lord),  his  administration,  1 762, 
650 ;  his  fall,  65 1  ;  continued  in- 
fluence with  the  King,  ib.\  dismissal, 
ib. 

CABAL  MINISTRY,  THE,  1671,637. 

Cabinet,  the,  its  growth,  634,  et  seq. 

Catholic  Emancipation  Act,  1829,  695. 

Calvin  (Richd.)  The  post-nati  case,  7 
Jac.  I.,  471,  n.  2  ;  632,  n. 

Campbell  (Lord),  Libel  Act  passed  by, 
1843,  706. 

Campian  (Edmund)  despatched  by  Pope 
Gregory  XIII.  to  England  to  bring 
about  its  re-conversion,  424 ;  im- 
prisoned in  the  Tower,  425 ;  exe- 
cuted, 426. 

Canons,  a  new  set  of,  promulgated  by 
Convocation,  545. 

Canterbury,  double  election  to  the  See 
of,  103  ;  both  set  aside  by  the  Pope, 
ib. 

Cartwright  (Thomas),  leader  of  the  at- 
tacks on  Episcopacy,  430 ;  pub- 
lishes *  Admonition  to  Parliament,' 
ib. 

Carucage,  a  form  of  taxation  under 
Richard  I.,  93. 

Case  of  Commendams,  a.d.  1616,  488. 

Castle-guard,  no. 

Ceorls,  the,  24;  their  depression  prior 
to  Norman  Conquest,  V>.  n. 

Cerdic,  ancient  line  of,  II. 


Chancellor,  the  oftice  of,  lubordiiuUe  to   . 
that  or  JiuticUir,  71;  introduction  of 
the  title  of,   144;  Hid  derivatioD  of   1 
tlie  name,  ii.  h.   t;  growth  of   the   I 
vof,  145;  riie  of  the  jnrildiction   ' 


ChiuicetTi  Court  of,  extension  of  it* 
Jdriidictionduring  Edmrd  H.'i  [cign, 
169;  Uatutei  PU*^  rMtninine  it, 
1 70:  it*  equitable  joiisdiction  mucn  ex- 
tended in  tbe,reign  of  Richard  II.,  171; 
continual  remonitrancci  of  the  Con- 
moni      (gaintt    iti    encroachmenti, 

Charlei  I.,   A.D.  1635-49,31,  «. ;   hii 

Klilical  character,  JoS ;  hit  Rrst  p«r- 
ment,  509  j  hii  meuage  to  the 
Comniotii  on  the  impeachment  of 
BuckingliitTQ,  Jll;  his  expedients  to 
raise  money  without  pitliament,  S14 ; 
enforces  a  general  loan,  ii, ;  hii  ihird 
parliament,  1627,  515;  his  opening 
Speech,  it.;  gi'—  '-' '  "-  ■■-- 


will.. 

K'ew 

r  ill  his   ci'ulliut  wilh   rnrlia- 

mem 

517;  s!ii|.-iiioncy,  Sii,nin/.; 

|.i<  i.)ch:iiij,'u  llic  ccdesiaslical 

lulioii  of  Scotland,  S4'  i  calls  a 

r»<ir1 

]«.tlinmeiit.   1640,  lA  ;   offers 

i- 141  >lii|i-iiniiie5'  for  twelve  sub- 

Mki 

S44;  dissolves  bis  fourlh  par- 

U,    -A  i    ro-uinci    l.i^   d.-.|.oIic 

■S    MS ;  f-iiiinc  of  liis   military 

0|IL-1H 

Liirtis  uj;aiii-l   Hit   Stol,-.    S4& ; 

onshis  liflU  (ilio  Urns)   P-irlia- 

nn-iit 

(A  ;  hisvii'wiis  tu  iiivnliillty  of 

ts,   556;    K'"*   'i^    i:diiil>ur;:li, 

5S71 

iilijetl  of  bi>  joumi-y,  ii. ;  olicrs 

..llii-e 

lo  llif  iMiiHiUr  Icailcrs,  S57  ;  -il- 

lonii 

stonrixsllhe-KivoMcnil-:.*,' 

57J1 

hU  nm-H.-!!  im  llic  ocau-ioii  to 

ih«  t- 

iimnioiis,  S74;  i™!  of  his  e.m- 

onal    stru(^lo  wiili  ]);irllaiiieiit, 

S77. 

hii.l« 

U.,  A.I..  H.(K>  i.,Ss;  chief  con- 

...ilM,.,„,..,.„hi,\dK".  sSi; 

lilt  t 

rNl  ye;w  of  bi-;  ri-i^ii  calk-.l  by  a 

XIV.  of  France  :it.iiiwi  the  I'lutcslanl 
faith  in  England,  590 ;  enjoys  despotic 


Chwle*  IL— 

power  during  the  last  yean  of  lu* 
rdgn,  604. 

Charters  to  Boron^ii  extensiTely  sold 
by  Richard  I.,  96. 

Chutci  of  Liberties  granted  by  HeniT 
I.,  7S;  its  importance,  77. 

Chatham  (Lord)  advocated  pariiafMB- 
tary  reform  in  1766,  6jK. 

Chester,  the  County  Palatine  ol,  ad- 
mitted to  puliamcntaiy  representa- 
tion, 3«. 

Chester,  Court  of  the  County  Palatine 
of;  iU  jurisdiction  abolished,  except 
in  matten  touching  the  King's  privatt 
estate,  551,  and  i*.  w.  2. 

Christianity,  conversion  of  the  English 
to,  7  1  influence  of^  ii. 

Church  (the),  English  brought  within  the 
pale  of,  8 ;  deference  to  Rome,  bat 
marked  national  character  of,  H. ; 
various  ecclesiastical  oiganiiaCions  re- 
duced to  one  National  Church  by 
Tlteodore  of  Tarsos,  ii. ;  ecdesiasti- 
cat  unity  precedes  ciril  unity,  t^.  1 
enjoyed  independence  before  the 
Conquest,  69;  afterwards  broo^t 
into  closer  connexion  with  Rome,  li.; 
identical  with  the  Stale  befbre  the 
Conquest,  701  separation  of  spiritual 
from  temporal  courts  by  William  the 
Cunqiitrot,  li.  ;  but  the  supreniiiy  of 
the  Crown  maintained,  ii.  ;  promises 
made  by  Henry  I.  (o,  75 ;  reeains  her 
spiritual  freedom,  Si ;  concessions  to, 
by  Stephen,  82 ;  supremacy  of  ibe 
Stale  over,  maintained  by  Henry  11.. 
S6;  her  relations  with  the  State  de- 
fined by  the  Conslilutions  of  Claren- 
dull,  S9i  of  the  Middle  Ages,  though 
ilopolic,  also  democralic,  91 :  liber- 
lies  of.  preserved  by  Magna  Chani. 
107  ;  sc()aralii>n  of,  from  the  Church 
of  Rome,  political  and  legal  ralber 
lli.iii  religious,  369;  always  po^esscd 
a  marked  national  character,  ii. ;  re- 
formation of.  by  Henry  VIH..  3S4; 
inllueiitc  of  Lulhcr's  writings  on  the 
doclrincE.  of,  ii. ;  the  King  enacted  10 
lie  'tlie  Supreme  Head  '  of,  401 ;  dis- 
siilution  of  the  motusteries,  401. 
401;  distribution  of  the  property 
of,  406 ;  peculbr  character  of  the 
I  reformed  national,  4I4;  its  rela- 
tion 10  the  Crown,  4IS;  distaste- 
ful to  the  mute  lealous  I^otestuu, 
41S;  government  of,  entniited  10 
seven  commissioaen,  by  James  IL, 
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Church  of  Scotland,  interference  of 
Charles  I.  with  the,  541 ;  consequent 
rebellion,  ib. 

Circuits  of  the  Justices  commence  to- 
wards the  end  of  Henry  I/s  reign, 
80;  regularly  formed,  153. 

Citations  to  the  Court  of  Rome  forbid- 
den by  Stat.  2)  Edw.  III.,  374. 

Civil  equality  of  all  ranks  below  the 
peerage,  242. 

'Civil  List,*  account  of  the  changes  in 
the  amount  of  the,  661. 

Clarendon,  the  Constitutions  of,  S9; 
enumeration  of  the  articles,  90-92. 

Clarendon  (Edward  Hyde,  Earl  oQi 
Case  of  the  Impeachment  o£^  a.d. 
1667,  497.  »• 

Qark,  Baron,  judgment  in  Bates'  Case, 

472. 

Classical  writings,  influence  of,  in  the 
direction  of  liberty,  462,  n.  2. 

Clement  VII.  (Pope),  vacillation  and 
duplicity  of,  in  Henry  VIII.  *s  divorce 
suit,  384. 

Clergy  (the),  high  political  and  social 
status  of,  26;  had  their  own  synods 
for  Church  matters,  id. ;  contest  of, 
with  Henry  I.,  81 ;  concessions  to, 
by  Stephen,  82 ;  alienated  frum  Ste- 
phen, 83;  customs  of,  regulated  by 
the  Constitution  of  Clarendon,  89; 
contest  with  Henry  II.,  ib.\  not  to 
quit  the  realm  without  permission, 
91 ;  constitutional  opposition  of,  to 
Richard  I.,  94;  represented  in  parlia- 
ment, 230;  but  averse  from  interfer- 
ing in  secular  legislation,  23 1 ;  prefer 
their  own  assembly  or  *  Convocation,' 
'  a. ;  cease  to  attend  parliament  in  the 
14th  century,  ib. ;  laws  enacted  by 
the  advice  of,  alone,  232;  retained 
the  power  of  taxing  themselves  till 
1664,  232 ;  since  then  have  the  right 
of  voting,  ib. ;  not  now  a  separate 
estate  of  the  realm,  ib. ;  taxation  of, 
by  Edward  I.,  233;  wealth,  privileges, 
and  encroaching  temper  of,  382  ;  be- 
nefit of,  ib.'y  Henry  VIII. *s  opinion 
on  the  oath  taken  by,  to  the  Pope, 
386;  the  whole  body  of,  guilty  of 
Praemunire,  389;  pardoned  on  pay- 
ment of  a  large  sum,  and  admitting 
the  King's  supremacy,  ib. ;  an  act 
passed  for  the  submission  of,  to  the 
King's  authority,  396;  archbishops 
and  bishops  to  be  appointed  by  the 
King's  congi  tT^lire,  ib.  ;  the  Thirty- 
nine  Articles  made  binding  on  the, 
414;    generally  conform  to   the  re- 


Clergy— 
formed  religion,  417;  deviations  of, 
from  the  Act  of  Uniformity  stopped 
by  Elizabeth,  429 ;  the  marriage  of, 
429,  If.  I  ;  deprived,  by  the  Long 
Parliament,  of  temporal  jurisdiction, 
555,  and  ib.  n.  3. 

And  sfe  Church  —Ecclesiastical 

Clerks  accused  of  crime,  trial  of^  90. 

Coalition  Ministry,  1783,  abruptly  dis- 
missed by  the  King,  655. 

Codification,  early  attempts  at,  41. 

Coinage  reformed  by  Henry  IL,  87. 

Coke  (Chief  Justice  Sir  Eldw.)  objects 
to  the  judges  being  consulted  sfpa- 
ra(dy  by  the  King  or  his  law  officers, 
487,  and  n.  I ;  his  collision  with  King 
James,  488;  dismissed  from  the  chia 
justiceship,  491 ;  his  disgrace  an  his- 
torical landmark,  ib.  ;  moves  in  the 
House  of  Commons  for  a  committee 
to  enquire  into  grievances,  493 ;  pro- 
secution of,  503;  speech  of,  in  favour 
of  a  Petition  of  Right,  517. 

ComiteSy  the  retainers  of  iht  principtSf  $• 

Commendation,  52,  53,  n. 

Commerce,  extraordinary  expansion  of, 
during  the  Tudor  period,  332. 

Commission  of  Reform  appointed  ttmp, 
Richard  II.,  265. 

Commissioners  of  array  appointed  when 
invasion  apprehended,  185. 

Common  lands,  large  enclosures  of, 
made,  which   leads   to  insurrections, 

364*  365*  «•  J- 
Common    law,   encroachments  of   the 

Council  on  the  jurisdiction  of  the,  169. 
Common  Pleas,  the,  to  be  held  in  some 

fixed  place,  112;  jurisdiction  of,  150. 

and  151,  n.  I. 
Commons,    House  of.     See  House  of 

Commons. 
Compurgation,  facts  at  law  decided  by, 

38 ;  superseded  by  trial  by  jury,  87 ; 

dies  out,    160;   retained  some  time 

longer  in  boroughs,  1 61,  n.  I. 
Conctlium  Ordinarium,  the,  of  the  King, 

166;   its  extensive  jurisdiction,   167; 

encroaches  on  the  common  law,  169; 

statutes  passed  in  restraint  of,   170; 

its  relation  to  parliament,  174,  634. 
See  House  of  Lords. 
*  Confirmatio  Chartarum,*  25  Edward 

I.,  23^,  and  ib.  n.  3. 
Conge  (LHire,  archbishops  and  bishops 

to  be  nominated  by  the  King's,  396. 
Conservators  of  the  peace,  germ  of  the 

office  of,  182. 
Constables^  meaning  of  the  word,  115. 
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Constituencies,  tabular  statement  of  the 
increase  in,  since  the  Reform  Acts  of 
1867-8,  678,  n. 

Constitution,  the,  nowise  derived  from 
Celt  or  Roman,  3;  freedom  of  the, 
in  the  15th  century,  330;  views  of 
Aylmer,  Onslow,  Harrison,  Hooker, 
and  Sir  Thomas  Smith  on,  under 
Elizabeth,  459 ;  theory  of  an  inherent 
paramount  power  in  the  regal  office, 
repugnant  to  the,  ib. ;  progress  of, 
since  the  Revolution,  629-706; 
growth  of  the  unwritten  or  conven- 
tional code  of  the,  629. 

Constitutions  (the)  of  Clarendon,  nature 
of,  89 ;  enumeration  of  the  articles, 
90-92. 

Contempt  of  a  Court  of  Justice,  arrest 
of  members  of  parliament  for,  305 ; 
Lord  Cromwell's  case  in  1572,  ib.\ 
cases  of,  by  members  of  parliament, 
306,  n,  I. 

Conventicle  Act  of  1664,  600. 

Convocation,  unconstitutionally  con- 
tinued by  Charles  after  the  dissolu- 
tion of  parliament,  545  ;  promul- 
gates a  new  set  of  canons,  ib, 
appoints  a  new  oath  to  be  taken  to 
prevent  innovations  in  religion,  ib.  ; 
epitome  of  the  history  of,  from 
Henry  VIII.  to  the  present  time, 
647,  «.  I. 

Cope  (Mr.,  M.  P.,)  his  Bill  and  Book  for 
ecclesiastical  reform,  446. 

Copley  (Mr.,  M.P.,)  committed  by  the 
House  for  disrespectful  words  of 
Queen  Elizabeth,  454. 

Copyhold,  transmutation  of  Villein 
tenure  into,  274. 

Coronation,  the  ceremony  of,  187,  n.  2. 

Coroners  for  the  Counties,  elected,  96  ; 
duties  of,  prescribed  by  statute  Ed- 
ward I.,  183. 

Corporation  Act  repealed,  1828,  694. 

Corporations  intimidated  into  surrender- 
ing their  charters  1683,  605. 

Cotton  (Sir  Robert),  speech  against 
Buckingham,  510. 

Council  of  the  North,  the  Court  of, 
abolished,  552,  and  ib.  n.  2. 

Council.  See  Cofuilium  oniinarium 
Magnum  cofuilitimy  and  Privy  Coun- 
HI. 

Counties  Palatine,  creation  of,  by  Wil- 
liam the  Conqueror,  57. 

County  franchise  enjoyed  by  all  free- 
holders, 312. 

County  and  Hundred  Courts,  jurisdic- 
tion of,  strengthened  by  Henry  I.,  79. 


County  representation  in  National 
Council  prior  to  De  Montfort's  Par- 
liament, 215. 

Courts  of  the  Hundred,  constitution  of, 
35  ;  organization  of,  weakened  by 
private  jurisdictions,  36. 

Courts  of  law,  separation  of  ecclesiasti- 
cal from  civil  jurisdiction  in,  70. 

Courts-Martial,  resorted  to  by  Eliza- 
beth without  justification,  436. 

Coutances  (William  of),  entrusted  with 
a  secret  appointment  to  the  office  of 
justiciar  by  Richard  I.,  95  ;  his  ap- 
pointment recognized,  96. 

Cowell  (Dr.),  Law  Dictionary  or  'In- 
terpreter *  published  by,  476  ;  ex- 
travagant assertions  in  it,  in  support 
of  the  King's  absolute  power,  ib, 

Crawley  (Justice),  upholds  the  royal  pre- 
rogative in  his  judgment  on  Hamp- 
den's ship-money  case,  537. 

Creighton  (a  Scottish  Jesuit),  capture  of, 
at  sea,  bearing  a  plan  for  a  Spanish 
invasion,  426. 

Cromwell  (Thomas,  Earl  of  £ssex>, 
questions  the  judges  as  to  condemna- 
tions for  treason,  350;  executed, 
351  ;  Henry  VIII. *s  vicegerent  in 
matters  ecclesiastical,  402. 

Cromwell  (Oliver),  the  importance  he 
attached  to  the  passing  of  the  *'  Grand 
Remonstrance,  560 ;  his  government 
a  despotism,  578 ;  p>ermanent  effect 
of  his  work  ib.  n.2. 

Crooke  (Sir  George),  his  judgment  in 
the  ship-money  case  of  Hampden, 

537. 
Crown,  power   of  the,  augmented  by 

Henry  II.,  89  ;  the  succession  to  the, 
187  ;  ecclesiastical  form  of  election 
to  the,  survived  to  the  accession  of 
Henry  VIII.,  197;  right  of  parlia- 
ment to  re-settle  the  succession  to 
the  paramount,  197 ;  doctrine  of  in- 
defeasible hereditary  right  to  the, 
first  promulgated  by  the  House  of 
York,  198  ;  entailed  on  Henry  IV. 
and  his  issue,  ib.  ;  devised  by  Henry 
VIII.,  203  ;  more  strictly  hereditary 
since  the  Act  of  Settlement,  208  ; 
suspending  and  dispensing  powers  of 
the,  289  ;  dangerous  increase  of  the 
power  of  the,  during  the  Tudor 
period,  336  ;  legal  liability  of  the 
servants  of,  338  ;  the  power  of  the, 
increased  by  the  assumption  of  eccle- 
siastical supremacy,  352  ;  relation  of 
the  Reformed  Church  to  the,  415  ; 
Papists  excluded  from  succession  to. 


Inae. 


V. 


/M 


Crown — 

627 ;  declaration  to  be  made  by 
King  or  Queen  on  succession  to,  id. 
and  628,  n.  ;  legal  prerogatives  of  the, 
646  ;  resolutions  of  Mr.  Dunning  on 
the  influence  of  the,  655  ;  revenues  of, 
66a 

Crown  debts,  clause  as  to,  in  Magna 
Charta,  133. 

Crown  lan£  placed  at  the  disposal  of 
parliament,  663,  and  n. 

Curia  Regis,  its  administration  organ- 
ised, 79  ;  reorganized  by  Henry  II., 
87 ;  its  constitution  and  powers,  145 
— title  of  its  members,  146,  ft.  i  ;  its 
changes  under  Henry  II.,  150;  its 
division  into  three  courts,  id. — mean- 
ing of  the  words,  151,  n,  I,  210. 

Custodes  p<uiSi  office  of,  182. 

Cyning,  or  King,  title  of,  assumed  by 
the  Teutonic  leaders,  7  ;  meaning  of 
the  word,  26,  n. 


DAMAREE  and    Purchase,    case  of, 

361,  n. 
Danby   (Thomas    Osborne,    Earl    of), 

case  of  the  impeachment    of,    a.d. 

1679,  497-99,  «• 
Danby's   party,   1 688,    their    opinions, 

616. 

Danegeldf  cost  of  mercenary  troops  de- 
frayed by  2t;  72  and  id.  n.  i  ;  revived 
by  Ricliard  I.,  93  ;  the  nature  of, 
146  and  id.  n.  2. 

Danes  closely  allied  in  race,  language, 
&c.,  to  the  Germans,  3  ;  invasions  of 
the,  hasten  the  consolidation  of  the 
various  kingdoms,  9 ;  similarity  of 
their  institutions  to  those  of  the  Eng- 
lish, 10 ;  limits  of  their  occupation 
defined  by  the  treaty  of  JEMitd  and 
Guthrum,  10  ;  reduced  to  submission, 
ib.  ;  fresh  attacks  from,  11  ;  English 
royal  house  supplanted  by  the,  id. 

Darnel  (Sir  Thomas),  case  of,  A.D., 
1627,  514. 

J}e  Asportatis  Religtosorum^  35  Edward 

I.,  372.  ^       , 

Death,    punishment   of,    abolished    by 

William  the  Conqueror,  68  ;  re-intro- 
duced for  offences  against  the  forest 
laws,  by  William  Rufus,  80 ;  ex- 
tended to  ordinary  crimes  by  Henry 
I.,  id. 
Debates  in  Parliament,  their  publica- 
tion, 686;  'news-letters'  prohibited, 
687  ;  conflict  of  parliament  with  the 
printers,  1 771,  id.  ;  reporting,  still  in 


Debates — 
theory  a  breach  of  privilege,  688 ; 
political  results  of  reporting,  689 ; 
right  of  a  newspaper  to  publish  a  fair 
and  faithful  report  of,  determined, 
691. 

Debt,  pleas  of.  King's  court  to  have 
jurisdiction  over,  90. 

Declaration  for  Liberty  of  Conscience, 
issued  by  James  II.,  1687,  612  ;  its 
motive  mistrusted  by  the  Noncon- 
formists, id.  ;  a  second  one  published, 
613 ;  ordered  to  be  read  in  all 
churches,  id,  ;  petition  of  the  Seven 
Bishops  against  this  order,  id. ;  their 
imprisonment,  prosecution,  and  ac- 
quittal, id, 

'Declaration  of  Right,*  drawn  up, 
1688-9,  619;  embodied  as  an  Act, 
"The  BUI  of  Rights,"  621. 

*De  Ha€reiu:o  Comburendo^^  enacted 
on  the  petition  of  the  clergy  alone, 
232,  n.  I ;  the  statute  passed,  2 
Henry  IV.  c.  15,  379 — abolbhed  29 
and  30  Car.  II.  c.  9. — 380,  n.  I. 

*De  Mercatoribus,'  Stat.  1 1  Edward 
I.,  227. 

De  Montfort's  parliament,  A.D.  1265, 
not  the  *  origin  of  popular  representa- 
tion,' 215. 

De  Montfort  (Simon),  founder  of  the 
House  of  Commons,  220 — admits 
representatives  of  towns,  Uf.  career 
of;  id.  n.  4. 

DtnalagUf  the,  region  where  the  Dan- 
ish law  was  in  force,  la 

De odio  el  atia  writ,  to  be  given  gratis,  1 1 7. 

Derby  (Earl  of),  on  the  House  of  Lords 
and  public  opinion,  670,  n. 

*  De  Tallagio  non  Concedendo  *  not  an 
actual  statute,  236  and  ib.  n.  3. 

Digges  (Sir  Dudley),  committed  to  the 
Tower  by  Charles  I.  512  ;  deserts  the 
popular  party,  527 — made  Master  of 
the  Rolls,  id. 

Disfranchising  statute,  the  first,  8 
Henry  VI.  c.  7,  313. 

Dispensing  power  of  the  Crown,  289 ; 
the  prerogative  assumed  by  James  II., 
610  ;  decision  of  the  judges  in  favour 
of  it,  611  ;  its  exercise  declared  ille- 
gal by  the  Bill  of  Rights,  623. 

Dissenters.     See  Nonconformists. 

Dissenters'  Marriage  Act,  1836,  696. 

Divine  right  of  Kings,  theory  of  the, 
463 ;  adopted  by  the  hierarchy  ib. 
ft.  2 ;  elaborated  into  a  system  by 
Filmer,  ib.  tt.  3. 

Domesday  Book,  56,  ;/.  i. 


•inkk  compkbon,  fidDCB, 


Jli 


■xjH   uan  <£,    1670, 
br   Cbaites   IL    with 
596. 
m  war,  sothontj  based 


tiow,    \^%a,  OB  the  infli 
OowB,  655. 


EADGAR  crowned  King  of  >1]  Ei«- 

hnl.  la 
Ewlwanl    the   CtttSaaat  iccooimeBdi 

Hui.>ld  10  be  hi*  socccscr,  45  ;  I>*s 

6t,   icnewed  bf    V^Uuun  the  Con- 

qneror,  66  ;  and  gmited  to  the  Dalk» 

M  large  by  Hemy  L,  76. 
Ealdoraun,   a    title   of  Ihe  Teatooie 

leaden.?. 
EarldooB,  power  of  the  gieal,    Bnder 

Cnnt  and  Eadward  tbe  Cooiewor,  44  ; 

abolohcd,  57. 
Earls,  jarudictiaa  c^  resOicted,  $7. 

restnint  of  prahote  ka  and  of  mv- 
tnarie*,  3S7  :  of  fdnnlities,  non-icsi- 
dence,  and  clerical  [radii^,  388  ;  of 

the   cilalion    of    per>on5  out    of    the 


EcdcmwtScal  PnJciiumts :  right  of  Ihe 
Pope  to  nooamate  to  ;  cnKoded  V 
JoAn,  3711;  giouty  aUned  nndec 
Hemy  liL,  371. 

Ec^bott,  Ki^  of  the  Weit  Saxoos,  9. 

Edwaid  L,  A.D.  IZ71-I3D7,  oar  ^ig- 
liih  J"**'""",  184  1  pr^eTTed  gicat 
comiah  (o  paritunents,  225 ;  hit 
fintgeiKTal  pariiameot,  1375,  H.',  ha 
o^ndtj  for  gorenoneot,  333,  s.  I ;  a 
grand     remonAmiQe     prcsmted    to, 

2J4;       "'         "■      ■"■    ' 


which  ll 


:si(le,  392  ;  of   | 


Edward  II.,  A.D.  1307-37,  his  de- 
positico  tbe  woA  of  the  buoos, 
sanctioDed  \tj  pailiameDt,  243. 

Edwaid  IIL,  A.D.    '^7-77,   bis   iUe- 

fomialilies,  345-350. 

Edward  IV.,  A.D.  1460-73,  dected 
King,  199  ;  loofr  sasptBsoB  of  pariia- 
mcnt  during  hb  reign,  339 ;  forces 
cootiibiitions  ihhIct  tbe  name  of  ^vwtv- 
I/nea  from  tbe  ricber  classes,  319. 

Edward  VI.,  A.D.,  lS47-53<  (he  re- 
ligions reformation  ander,  409. 

Electioa,  the  principle  of,  intiiidace>l,96. 

Ekction  and  lepicsenlatioa.  at  an  eailf 
period  familnir  to  the  nation,  314. 

Electiotis,  systematic  attempts  to  ID- 
ilucnce,     -         


apiieali  to  tbe  Pope,  394- 
Ec';lf>ia->ttC3l    afTairs    in    Englmd    in 

licenced  by  those  in  Scotland,  433. 
tcclesia^tical  appeals  not  to  go  funhe 
archhiihop,     without    lb 


King', 


>tial   ( 


11,9^ 


tical    CO 
1  the  « 


established    by    1 


<lii.ii(in  or,  90;  appeal  from  tl 

Kome,  forbiildcn,  395  ;  the  coiiise  01  ; 

appeal  regulated,  ii.  ;  commissioners  | 

I"    bear   and    determine    finally    ap-  \ 

pointed,  396 ;  termed  the  Delegates  I 

of  Appeals,  and  only  superseded  by  \ 


and     3     Willia 


IV., 


92. 


r^ieil,   306,  fl.  i<y. : 

the  exclusive  juriiiiiL-tion  of  the  (.um- 
nion-  in,  312  ;  trial  of  ci.ntroveneJ, 
tran-fened  to  the  Judges  of  the  Sup- 
C  L.  Courts,  ifi.  ;  qualiti^tions  of 
members  fur  txjrouyhs,  316  ;lhe  elec- 
tois  in  borouyh;-,  li.  a.  sm.  j  open 
interference  of  the  Crown  in,  36S ; 
first  precedent  tor  the  punishment  of 
briber)  at.  in  Long's  case,  A.  D.  1571. 
455  ;  interference  of  James  I.  in, 
465  i  the  House  of  Commous  viniii- 
c:ile  their  right  to  determine  contested, 
1^  ;  answers  of  consiiiucrtcies  songhl 
to  Ik  influenced  by  James  I..  473,  a.!. 
Elcclots,  the  Commons  claim  the  tight 
the  righisof.  310,^/, 


111. 


.    t  1   bill   introduced   i 

;   of  Common*   for  Ihe  reform    \ 

;  44"  :  liejirivcd  of  the  power   ' 


contest   on    this    1 
Lords,  31 1  1  case  of  the 


irth    the 


Lcilesiasiical  elections  only    nominally 
Ecclo^iaslical  polity  of  Elizabeth,  411. 


!    Eliot.  Hollisand  Valenlinc.   case  of.  5 
Charles  I..  398. 
Eliot    (Sir  Jolin),   committed    to   the 
Tower  by  Charles  I.,  513  ;  again  with 


prisoned  and  fined,  536-7  and  A  ■>  ■• 
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Elizabeth,  A.D.  155S-1603,  her  title  to 
the  Crown,  203  ;  question  as  to  her 
legitimacy,  ib,  n.  i ;  Act  passed  on  her 
accession,  204 ;  importance  of  the 
period  spanned  by  her  reign,  41 1  ;  her 
government  despotic,  ib. ;  her  ecclesias- 
tical polity,  ib.  ;  enforces  strict  con- 
formity to  the  established  religion,  417; 
her  title  to  the  throne  purely  parlia- 
mentary, 421  ;  Bull  of  Pius  V.  ex- 
communicating, 422  ;  plots  against 
her  life,  426  ;  statute  passed  for  her 
protection,  ib.  ;  Romish  tendencies 
of,  429,  n.  I ;  civil  government  of, 
454 ;  her  economy,  440 ;  her  conflict 
with  parliament  as  to  the  succession, 

443- 
Empson  and  Dudley,  agents  of  Henry 

VII.'s  extortions,   343  ;  executed  by 

Henry  VIH.,  ib, 

English  (The),  origin  of,  l ;  constitution 
of  the  nation,  7th  to  nth  century,  ii; 
revenge  themselves  on  local  tyrants 
by  assassination,  67  ;  supj>ort  William 
Rufus  against  the  baronage,  75  ;  their 
faithful  support  of  Henry  II.,  85. 

English  institutions,  gradual  develop- 
ment of,  43. 

English  language  and  institutions,  in- 
herited from  our  Teutonic  ancestors,  3. 

English  laws  confirmed  by  William  the 
Conqueror,  67  ;  representative  men 
appointed  to  report  on,  ib. 

'Englishry,'  famous  law  of,  founded  on 
Stat,  of  William  the  Conqueror,  67. 

Entail,  law  o^  337,  n.  i. 

Entick  V.  Carrington ;  general  search 
warrants  declared  illegal  by  Lord 
Camden,  1765,  703. 

Eorl,  distinction  between  the,  and  the 
Ceorl,  22  ;  title  probably  of  Jutish 
origin,  25,  n.  ;  the  word,  supplanted 
by  iA^ftf  26. 

^ £^itable  Jurisdiction^^  Lord  Camp- 
bell's definition  of  the  meaning  of,  169. 

Escheat  and  forfeiture  of  lands,  62. 

Exactions  of  Henry  VU.,  341. 

Exchequer,  The,  constitution  of  the 
Court  of,  146  ;  title  of  members  of, 
tb.  n.  i;  derivation  of  the  name  of,  ib.\ 
sources  of  income  of,  147 ;  fiscal 
matters  confined  to  the,  150  and  151, 
n.  I. 

Exchequer  Chamber,  Court  of,  151. 

Excise,  on  beer  and  other  liquors,  im- 
posed by  parliament,  582. 

Excommunication,  no  tenant  or  officer 
of  the  King  to  suffer,  without  his  con- 
sent, 19. 


Excommunication  from  Rome,  penal 
statute  of  parliament  providing 
against,  375. 

Ex'OjfficiOy  the  oath,  431. 

FALKLAND  (Lord),  supports  attain- 
der of  Strafford,  496,  «. ;  made 
Secretary  of  State,  567-569. 

Ferrers  (George),  member  of  parlia- 
ment 1543,  arrested,  released  by  the 
authority  of  the  Commons,  301-2. 

Feudalism,  germ  of,  in  the  relation  be- 
tween the  prtnceps  and  his  comit€s^  6 ; 
its  gradual  establishment,  49 ;  be- 
comes general,  50 ;  general  through- 
out Europe,  51 ;  its  origin  and  growth, 
ib.'y  Church  lands  become  subject  to, 
52  ;  growth  of  in  England,  ib. ;  the 
two  chief  elements  of,  53  ;  difference 
between  English  and  Continental,  54 ; 
in  England  a  system  of  tenure  only, 
not  of  government  organization,  55  ; 
struggle  between  royalty  and,  74 ; 
decay  of,  102. 

Field  (Bishop  of  Llandaff),  impeached 
A.D.  162 1,  494. 

Filmer  (Sir  Robert),  his  famous  *  Patri- 
arca,'  463,  n.  3. 

Finch  (Lord  Keeper),  advises  the  exten- 
sion of  *  ship-money  '  from  seaports 
to  the  whole  kingdom,  533  ;  his 
judgment  in  Hampden's  ship-money 
case,  538  ;  impeachment  of,  548. 

Fines  on  alienation,  61. 

Fines  ordered  by  Henry  I.  to  be  assessed 
according  to  the  old  English  laws,  76 ; 
*  pro  respectu  militiae,*  introduced  by 
Edward  I.,  148;  the  remedial  statute 
De  militibus^  149  ;  not  abolished  until 
the  reign  of  Charles  H.,  ib. 

First  Fruits  annexed  to  the  Crown,  401. 

Fisher  (Bishop),  refuses  to  take  the 
oath  desired  for  the  maintenance  of 
Henry  VHI.'s  Royal  Succession  Act, 
400. 

Fitzharris  (Edward),  case  of  the  im- 
peachment of,  A.D.,  1681,  499- 500,^. 

Fitz- Peter  (Geoffrey),  Earl  of  Essex, 
appointed  justiciar,  96. 

Five  Members,  the  impeachment  and 
attempted  arrest  of,  567  ;  articles  of 
the  impeachment,  568,  n.  \  illegality 
of.  569 ;  preparations  made  for  the 
arrest  of,  570;  arrest  attempted  by 
the  King  with  an  armed  force,  572  ; 
thwarted  by  the  withdrawal  of  the 
Members  from  the  House,  ib. ;  design 
of  the  attempted  arrest,  575  ;  the 
real  cause  of  the  war,  576. 


7i6  J 

Rw-Mb  Ad.  1A6S.  ^°o. 

of  WiUiani  Rata,  74. 


piiUmd,  tz,  I]  i  beoonies  Itrra  rmj, 
■4 ;  E^Bg  Mtsncs  the  right  of  dii- 

Fore^  DKTchutts  gnuited  tibcrly  to 

tnivel  or  d«dl  in  Eoghud  by  Magna 

ChiDia,  131. 
Foreign  Hiiice,   buooi  deny  ibar  tiS' 

biii^lo,  l}4. 
Forest  Couru.   compolury   iltKidance 

at  ihe,  aboliibed  by  Magiu  Cluutj, 


tlcirv  .  .    ;:;    pr^-ivcd 

b^  CbaTles  L,  528 ;  boTj  fine*  in- 
flicted for  lUeged  CDcnMchiBeDti,  it. 

ForaU,  those  nude  by  Henry  I.  re- 
stored lo  the  realm  by  Stephen,  82  ; 

enunsionii  of  the  toyal,  annulled  by 

tlic  I^ng  Pirliiment,  553. 
Forfeiture,    lands   of    convicted    felons 

liable  to,  61 ;  aliolilion  of,  for  treason 

or  felony,  364,  n. 
Vox's  India  Bill,  1783  ;  Lord  Temple 

,lulhori;cd   by  George  III.  to  protest 

lnjii  of  the  Cimnions  at  lliii  conduct, 


m's  Libel  Act,  1792,  705. 

r.\ticu.  disastrous  war  uilli,  entered 
inui  by  Cbarlcs  L,  515. 

raiicliise,  |>opular  biis  of  Ihc,  under 
lU-nry  IV.,  3r3  ;  re-Iriction  of  the, 
S  Henry  VI.,  i*.     {5b-  Reform.) 

ranthi«cs,  or  liberties,  private,  36. 

■anhtlm^'isH.  or  free  alms,  58. 

leediim   of   speech,   inherent   in    the 


I  lax 


t.  294; 


i.iiiiij;-  ca.^..-.  33  ll'cnry  VI.,  2961 
Siu-k.',  c.1-0.  4  Henry  VIII.,  ih.; 
iLiuned  liy  IheSpc.ker  in  154I.  297  ; 
llie  i-riviloKO  of.  oflen  vi.il.ited,  /*. ; 
vM-eof  Kliot,  Hullis,  nnd  Valentine, 
5  flurlm  I.,  aoS ;  ronlimied  by  the 
llill  of  Rights  .*. 
Kreeiluin   from    arrest,   a   priiilege   of 


puliuDent,    299;     cases    300.305; 

speech  of  Henry  VIIL,  301;  fird 

IsiilutTe  recoguititMi  td,  yn ;  abase 

oftbe  ptinlege  o^  it. 
Frediold  or  Fnc  Socage,   tenure  in, 

6j- 
FreenKD    broadly  divided    into    oHl 

and  atrit,  xa  ;  mnst  be  attached  to 

KMne  niperioc,  33. 
Free  SBcagr  <x  Frediold,    loiare   in, 

63. 
French    ReroIotioD,    icactioo    in    the 

EtDwth  of  liberty  of  opinion  oaiiscd 

by  the,  705. 
Fiithborfa  (the),  or  Frankpledge,  34. 
Fnlla- (Nicholas),  Bencher  of  Gray's  Inn, 

imprisoiied  for  his  argnment  in  the 

case  of  two  Puritans,  490^  m,  1. 
Fyrd,  the,  178;  revived,  179. 


GAME  Laws,  the,  sprang  from  the 
Forest  Laws  of  William  the  Coo- 
qaeror,  69. 

Com,  or  shire,  5. 

Gaunt  (John  of,  Duke  of  Lancaster), 
tmpopolaiity  of   hii  administration, 

Gavelkind,  tenure  in,  65. 

General  warrants  declared  illegal, 
1765.  703. 

Geoi^e  I.  and  II.,  their  indifference 
to  Knglish  politics,  641  ;  eifcct  on 
the  developnieni  of  the  constitulion, 
ii. 

Geoi^e  III.,  A.n.  1760-1810;  his  long 
straggle  against  the  ministerial  sj stem, 
649  ;  disastrous  effects  of  his  polio, 

secret  counsellors,  650  ;  his  irbitiary 
measures,  651  ;  organiies  in  oppoii- 

652  :  his  great  intluence  during  Lord 
North's  administration,  65J  ;  pie- 
pared  to  use  the  royal  veto  against 
bills,  654 ;  abraptly  dismisses  the 
Coalition  Ministry,  655  ;  his  critic.U 
relations  with  parliament,  li.  ;  maLw 
William  Pitt  premier.  iA. ;  his  i>er- 
sonal  influence  diminished,  i>. ;  his 
refusal  to  [lass  any  measure  for  the 
relief  of  the  Roman  Cjlholicn  656; 
his  diJike  of  Fox,  ii. 
Gtrrfii,   the,    probably   chosen   in    the 

German  etement  prc-eminenl  in  the 
Ei^lish  people,  I. 
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Germans,  military  valour  of  the,  6  ; 
respect  paid  to  the  women,  U>. ; 
women  celebrated  for  chastity,  ib. ; 
the  tie  of  kindred  strong,  ib. 

Germany,  in  the  time  of  Tacitus  divided 
amongst  independent  tribes,  4. 

Gesiihj  the,  22. 

Glanvill  (Ranulf)  justiciar  in  reign  of 
Henry  II.,  87,  n.  2. 

Grand  Assize,  the,  instituted  by  Henry 
II.,  87. 

Grand  Jury,  the,  development  of,  160; 
present  composition  of,  ib.  n.  3. 

Grand  Remonstrance,  the,  laid  on  the 
table  of  the  House,  1641,  559;  Court 
opposition  to  it,  ib. ;  seven  days'  de- 
l»te  on,  ib. ;  carried  by  eleven  votes, 
560  ;  Mr.  Forster*s  description  of,  ib.  ; 
its  preamble  and  principal  clauses, 
561-65  ;  motion  to  print  it,  566 ; 
Mr.  Palmer's  *  protest,  /A;  ordered  to 
be  printed,  567. 

Grand  Serfeaniyy  tenure  by,  63  ;  of  the 
same  nature  as  the  fiefs  of  office  on 
the  Continent,  ib.  and  n.  3. 

Grtat  Contract^  the,  proposed  measure 
between  James  I.  and  his  parliament, 
478  ;  falls  through,  479. 

Greenwood  (John),  a  clergyman,  exe- 
cuted for  writing  seditious  books,  432. 

Grey  (Earl)  vindicates  the  proposal  of 
creating  new  peers  to  pass  the  Reform 
Bill,  670. 

Grindal  (Archbishop,  1575-6),  seques- 
tered from  his  see,  430. 

Grotius,  the  claims  uplield  in  his  *  Mare 
Liberum,*  532»  «•  I. 

Guilds,  analogous  to  our  modern  clubs, 
18;  origin  of,  ib.\  the  *  frith-gild,' 
ib.  ;  the  merchant  guild,  19. 

Guizot  (M.),  remarks  of,  on  the  House 
of  Commons,  240,  n.  i. 

HABEAS  Corpus,  the  essence  of,  con- 
tained in  Magna  Charta,  126  ;  privi- 
lege of  parliament  not  available  in 
case  of  attachment  for  refusing  to  obey 
a  writ  of,  305  ;  any  person  com- 
mitted by  the  Privy  Council  to  have  a 
writ  of,  on  application  to  the  King's 
Bench  or  Common  Pleas,  552 ;  the 
Act  of,  1679,  589 ;  review  of  the 
ancient  remedies  for  illegal  detention 
before  the  passing  of,  ib. ;  their  inade- 

?uacy,  590  ;  provisions  of  the  Act,  31 
!ar.  II.  c.  2,  592 ;  of  the  Bill  of  Rights, 
and  56  Geo.  III.  c.  100,  594  ;  Ander- 
son's case,  ib.\  25  &  26  Vict.  c.  20 
passed  in  consequence,  ib. 


Hales'  case,  question  raised  of  the  dis- 
pensing power  of  the  King,  611  ;  de- 
cision of  the  judges  in  favour  of  the 
prerogative,  ib. 

Halifax  (Charles  Montagu,  Earl  oO, 
case  of  the  impeachment  of,  a.d.  17 10, 
500,  n. 

Hall  (Arthur),  M.P,,  expelled  from  the 
House,  455. 

Hampden  (John),  refuses  to  pay  *  Ship- 
money,'  533  ;  his  career,  A.  n,  i  ; 
proceedings  against  in  the  Court  of 
Exchequer,  arguments  on  the  case, 
534 ;  judgment  given  for  the  Crown, 
536 ;  becomes  universally  popular, 
538  ;  his  exertions  at  the  elections  to 
the  Ixmg  Parliament,  546 ;  the  judg- 
ment of  the  Exchequer  against, 
annulled  by  the  Long  Parliament,  551 ; 
his  firm   opposition    to    Charles   I., 

558. 
Harold,  Earl,  recommended  by  Eadward 

the  Confessor  to  be  his  successor,  45  ; 

elected  by  the  Witan  and  crowned, 

ib. ;  defeated  and  killed  by  William 

the  Conqueror,  46. 
Harrison's  description  of  England,  A.D. 

1577,458. 

Hastings  (Warren)  imp>eached,  a.d. 
1788,  501,  n. 

Haxey  (Sir  Thomas),  prosecution  of, 
A.  P.  1397,  279. 

Henry  I.,  1100-1135,  issues  a  Charter 
of  Liberties,  75 ;  its  historical  and 
constitutional  importance,  77 ;  re- 
ceives the  support  of  the  native  Eng- 
lish, 78  ;  marries  a  niece  of  Eadgar 
iEtheling,  ib.  ;  defeats  his  rebellious 
barons,  ib.  ;  his  severity  in  punishing 
offences  against  the  law,  80 ;  his 
charter  referred  to  at  the  council  of 
St.  Allmn's,  105  ;  his  election  to  the 
Crown,  189. 

Henry  II.,  1154-1189,  accedes  to  the 
throne  without  opposition,  84 ; 
strength  of  his  Continental  posses- 
sions, 85  and  ib.  n.  i  ;  the  founder  of 
the  Angevin  dynasty,  85  ;  confirms 
the  Charter  of  Henry  I.,  86  ;  esta- 
blishes law  and  order,  ib. ;  his  policy, 
ib. ;  two  great  constitutional  results  of 
his  reign,  ib. ;  strong  individuality  of, 
86,  H.  2  ;  legal  improvements  made 
by,  87  ;  his  ministers,  ib.  n.  2  ;  the 
administrative  reforms  of,  88  ;  greatly 
augments  the  power  of  the  Crown, 
89 ;  his  contest  with  the  clergy, 
ib. ;  his  succession  to  the  Crown, 
192. 


7i8 


Index. 


Hennr  III.,  A.D.  1216-72,  accession, 
136;  his  first  Charter,  ib,  ;  his  second 
Charter  and  Charter  of  the  Forest, 
137  ;  declared  of  age,  139  ;  his  third 
Charter,  ib. ;  his  election  to  the 
throne,  195. 
Henry  IV.,  the  Crown  entailed  on,  and 

his  issue  by  Act  of  Parliament,  198. 
Henry  VI.,  A.D.  1422-60,  32,  «. ;  depo- 
sition o^  199 ;  appointment  of  a  re- 
gency on  his  accession,  321,  et  seq.  ; 
second  and  third  regency,  324. 
Henry  VII.,   A-D.   1485-1509,  general 
assent  of  the  nation  to  his  accession, 
^00  ;  the  Crown  entailed  on  him  and 
his  issue,    ib.  ;    the    laws    of,    339 ; 
his    hatred  of  the  House  of  York, 
34O)   n,    3  ;  his  exactions,   341  ;   so 
rich  as  to  be  practically  independent 
of  parliament,  343. 
Henry  VIII.,  1509-1547,  form  for  the  co- 
ronation of,  197,  n.  3 ;  parliamentary 
settlements  of  the  succession  in  the 
reign  of,  201  ;  devises  the  Cro^iTi,  203 ; 
his  speech  on  the  privilege  of  the 
Commons  of  freedom  from  arrest,  302 ; 
great  outward  respect  of,  for  the  law, 
333;  servility  of  parliament  to,  344; 
except  in  the  matter  of  taxation,  ib, ; 
his  illustrious  victims,  350 ;  his  pro- 
clamations given  the  force  of  law  by 
Act  of  Parliament,  35 1 ;  his  personal 
popularity,    353 ;    disposed    to  curb 
ecclesiastical  abuses,    383 ;    but  op- 
posed to  doctrinal  changes,  384  ;  his 
ix>ok  against    Luther  gains  him  the 
title  of  Defender  of   the  Faith,  ib.\ 
his  divorce  from  Catherine  and  mar- 
riage with  Anne  Boleyn,  ib. ;  breach 
with  Pope  Clement  VII.,  385  ;  de- 
clares the  oath  taken  by  the  clergy  to 
the  Pope  to  be  contrary  to  the  oath 
made  to  him,  386 ;  first  Royal  Succes- 
sion Act  of,  399. 
Heptarchy,  the  word  not  strictly  accu- 
rate, 8,  n. 
Hereditary  kingship  of  our  latest  and 

earliest  times  compared,  208,  n.  2. 
Hereditary  peerage.  Lord  Redesdale's 
opinion  of  what  creates  a,  213,  m.  i. 
Hereditary  right,  growth  of  the  doctrine 
of,    188;    doctrine    of  indefeasible, 
205. 
Hereditary  succession    to    the    Crown 

always  liable  to  exception,  197. 
Heresy,  statute  passed  against,  2  Henry 
IV' »   379  ;    revives   at    beginning  of 
1 6th  century,  382. 
fcrwto^,  a  title  of  the  Teutonic  leaders,  7. 


High  Commission  Court,  establishment 
of  the,  with  formidable  powers,  431  ; 
complaints  against,  475  ;  under 
Charles  I.,  529;  abolished  by  the 
Long  Parliament,  553. 

Hildebrand's  scheme  of  ecclesiastical 
feudalism  not  acceded  to  by  William 
the  Conqueror,  69. 

'Histriomastix,'  a  work  published  by 
William  Prynne,  530. 

Hlaford,  the,  individually  responsible  for 
his  men,  35 ;  private  jurisdiction  of,  36. 

Homage  of  tenant  to  his  lord,  58. 

Hooker's  *  Ecclesiastical  polity,'  458, 
and  459,  n.  i. 

House  of  Commons,  the,  De  Montfort 
the  founder  of,   220;  ttmp.  Edward 
I.  did   not  share   in  all   legislation, 
228 ;  two   elements  of,   knights  and 
burgesses,    238 ;     union    of    in    one 
house,  239  ;  the  predominant  autho- 
rity in  the  State,   242;    growth   of, 
very    gradual,     243  ;     right    of,     to 
concur  in  legislation,  245 ;  establish 
three    great    rights,    246 ;    impeach- 
ments by,  254  ;  packed  with  the  Duke 
of  Lancaster's  supporters,  255 ;  con- 
sulted by  Edward  III.  on  questions 
of  pbace  and  war,  256 ;  exercise  active 
control  over  various  affairs  of  State, 
258;  exclusion  of  lawyers  firom  the, 
259 ;  gi"cat  increase  in  the  power  of, 
1377-89,  260;  right  of,  to  examine 
public  accounts  and  appropriate  the 
supplies  established,  261,  and  262,  n. 
2 ;  conduct  of,  in  Sir  Thomas  Haxey's 
case,  279 ;  grant  Richard   IH.  a  re- 
venue for  life,  280 ;  less  independent 
during  the  latter  half  of  the  15th  cen- 
tury,  283;   growing   importance   of, 
284,  and  ib.  n, ;  money  bills  to  origi- 
nate in,    286 ;    inquire   into   public 
abuses  and  the  royal  administration, 
291;    petition    of   31    articles    in    8 
Henry  IV.,  ib.\  consulted  in  ques- 
tions of  national  interest,  292  ;  right 
of  impeachment,  293  ;  privileges  of, 
294,  et  seq. ;  Ashby  v.  White  ;  claim 
of,  to  determine  the  rights  of  electors, 
310 ;  members  of,  required  to  be  of 
gentle  birth  by  23  Henry  VI.,   315  ; 
property  qualification  of  members  of, 
ib.\  abolished  in  1 858,  316  ;  largely 
packed  by  nominees  of  the  Crown, 
336  ;  revi\'ing  independence  of,  under 
Edward  VI,  and  Mary,  367  ;  hostile 

spirit  of,  towards   the  clergy,    380; 

petition  for  a  scrutiny  into  ecclesias- 
tical abuses,  385;  anxious  for  ecde- 
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House  of  Commons — 

siastical  reforms    throughout    Eliza- 
beth's reign,  414  ;  Puritan  ascendancy 
in,  441 ;  conflict  with  Elizabeth  as  to 
settlement  of    the    succession,   442 ; 
and  as  to  ecclesiastical  refonns,  443  ; 
cause  of  the  general  submissiveness 
of,  under  Elizabeth,  448  ;  successful 
opposition   of,    to    monopolies,    ib. ; 
vindicate    their   privileges    in   many 
cases,  452-55  ;  assert  their  right  to 
originate  money  bills,  456  ;  vindicate 
their  privileges  against  James  I.,  465  ; 
draw  up  a  protestation  of  their  rights 
and  liberties,  466  ;  members  of  sent 
to  the  Tow^er  by  James  I.,  483  ;  re- 
vival of  impeachments  by  the,  496  ; 
petition  against  Popery  and  the  Span- 
Lsh  match,   503  ;  menacing  language 
of  James  I.  to,  .504  ;  remonstrance  of, 
ib.\  protestation  of,  Dec.  1621,  505; 
dissolved  and    members  imprisoned 
by  James  I.,  506  ;  committee  of  griev-* 
ances  of,    516;    resolutions  of,    ib.\ 
draw  up  the  Petition  of  Right,  517; 
irritation  of,   with   Charles  I.,   525  ; 
the  three  resolutions  of,  ib. ;  Sir  John 
Eliot,    Selden,    and    other   eminent 
members  of,  imprisoned  by  Charles 
I.,  526;  raise  the  question  of  privi- 
lege, 527  ;  demand  a  redress  of  griev 
ances  before    voting    supplies,  A.D. 
1640,  541  ;  committee  appointed  to 
confer  with  the  Lords  on  grievances, 
542  ;  peculiar  privileges  of  initiating 
money  bills,  &c.,  discussed,  543  and 
n, ;  assist  the  Scots  against  Charles  I., 
548 ;    pass  the  Triennial  Act,   549 ; 
the  *  Grand  Remonstrance,'  559-60  ; 
the  question  of  allowing  the  minority 
to  protest  against  a  decision  of,  set- 
tlea  in  the  case  of  Mr.  Palmer,  566  ; 
impeachment  and  attempted  arrest  of 
the  Five  Members  by  Charles  I.,  567 ; 
apply  to  the  city  for  a  guard,  569 ; 
the  articles  of  impeachment  voted  a 
scandalous  paper  by,  572  ;  collisions 
with  the  House  of  Lords  under  Charles 
II.,  579,  n.  I  ;   petitions  to,  583-5  ; 
appropriate  supplies  to  specific  pur- 
poses, 585-7;  appoint  a  commission 
to  inquire  into  the  public  accounts, 
588 ;   resolutions   of,    declaring    the 
Uirone  vacant,   168S-9,  616  ;  suggest 
conditions  before  calling  William  and 
Mary  to  the  throne,  618 ;  draw  up 
the  *  Declaration  of  Right,'  619  ;  ex- 
clusion of  placemen  and  pensioners 
from,  643  ;  exclusion  of  judges  from, 


House  of  Commons — 
645  ;  protest  against  the  use  of  the 
King's  name  in  debates,  653  ;  review 
of  the  changes  in  its  numbers,  compo- 
sition and  political  influence,  672  ; 
right  to  commit  for  breach  of  privi- 
lege, 685.  {See  Parliament,  rrivf- 
lege). 

House  of  Lords,  the,  origin  of  its  judi- 
cial character,  1 74  ;  development  of 
the  *  majores  barones'  into,  212; 
slow  growth  of  the  hereditary  cha- 
racter of,  ib. ;  bold  language  of,  and 
unanimity  with  the  Commons,  263  ; 
number  of  peers  present  in  the  par- 
liament of  1539,  352,  n.  I  ;  opposition 
in,  to  the  changes  in  religion  made  by 
Elizabeth,  414;  Charles  L  attacks 
the  privileges  of,  513;  their  right  of 
rejecting  or  amending  money  bills 
originating  in  the  House  of  Commons 
disaissed,  543,  «. ;  collisions  with  the 
Commons  as  to  original  jurisdiction 
and  general  jurisdiction  over  appeals 
from  courts  of  equity,  579,  n.  l  ;  Ro- 
man Catholics  excluded  from,  by  the 
Parliamentary  Tests  Act,  1678,  597  ; 
dissent  from  the  Commons'  resolu- 
tions declaring  the  throne  vacant, 
1688-9,  617  ;  withdraw  their  opposi- 
tion and  vote  William  and  Mary  to 
the  throne,  618 ;  unwilling  abso- 
lutely to  condemn  the  'dispensing 
power,'  623,  «.;  changes  in  the  num- 
bers, composition,  &c,  of,  665-669; 
its  present  political  position,  669 ; 
oppose  the  Refonn  Bills  of  1831-32, 
670 ;  extraordinary  creation  of  peers 
threatened,  ib.  {See  Parliament,  Wi- 
tenagemot). 

Household  suffrage  re-established  by  the 
Reform  Act  of  1867,  319. 

Hubert  (Arbp.),  speech  of,  on  the  coro- 
nation of  John,  declaring  the  Crown 
to  be  absolutely  elective,  194. 

Hundreds  or  Wapentakes^  townships 
grouped  into,  15 ;  their  organization,!^. 

Hunne  (Richard),  case  of,  383. 

Hus-carlsy  the,  of  Cnut,  179. 


IGNORAMUS,  the  endorsement  of  the 

grand  jury  when  finding  *  no  true  bill ' 

160,  ».  3. 
Illegal     commitments      under     Elira- 

beth,  437  ;  remonstrance  of  the  judges 

against,  ib. 
Illegal   exactions.  Statute    Petition    of 

Right,  3  Charles  I.,  against,  521. 
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Jenkr*'s  case,  1676;  difficulty  in  A- 
taming  «  iji^tui.-.-iyitij.  571. 

Jesuili  and  missionary  priests  in  Eng- 
land, 424  ;  Act  again^l,  417. 

Jews,  clause  in  Magna  Charta  ai  10 
debts  due  to  the,  IJ3;  their  diiabilitiet, 
696  ;  reaioTeti  as  rc)iaTds  corporatKia< 
1845.  and  parliameDt,  1S58,  it. 
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John,  a.d.  1199-1216,  events  of  his 
reign  which  led  to  the  granting  of 
Magna  Charta,  loi  ;  driven  from 
Normandy,  loi,  n.  3  ;  his  personal 
character,  102  ;  Church,  baronage, 
and  people  unite  against  him,  id. ;  his 
struggle  with  the  Pope,  103  ;  is  ex- 
communicated and  deposed,  104;  sur- 
renders his  kingdom  to  the  Pope,  id. ; 
account  of  his  quarrel  with  the  barons, 
105,  106  ;  grants  the  Charta,  107  ; 
attempts  to  evade  it,  and  renews  civil 
war,  135  ;  death  of,  136 ;  personally  de- 
cided a  case  in  the  Exchequer,  142;  his 
mode  of  succession  to  the  throne,  193. 

Jones  (Chief  Justice  of  the  Common 
Pleas)  dismissed  from  his  office  by 
James  II.,  310,  n.  3. 

Judges,  to  be  skilled  in,  tl^ejawy  L2I  ; 
originally  members  of  the  Great 
Council.  175;  their  positjon  since 
Edward  III,  reduced  to  assistants 
and  advisers,  175  ;  answers  of  the, 
to  the  questions  nf  kirhj^rd  II..  266 ; 
remonstrance  of  the,  against  illegal 
commitments,  437  ;  servility  of  the, 
in  upholding  the  illegal~  acts  of 
Charles  I.,  529;  extra-judicial  opinion 
of  the,  on  questionrT5iitT5~fherh  by 
Charles  I.,  534  ;  their  decision  in  the 
ship-money  case  of  Hampden,  536 ; 
six  of  them  impeached  by  the  Long 
rarliament,  5^8;  five  imprisoned,  551, 
n.  2 ;  provisibns  as  to  the  commissions 
of,  in  the  Act  of  Settlement^  ^33  and 
ft.  2  ;  the  Common  Law,  always  ex- 
clujy^  froni  parliament ^  645  ;  this 
extended  to  the  Scotch  and  Irish 
Judges,  ifi. 

Judicial  murders, /^w^. Henry  VIII., 350. 

Judicial  organization  under  William  the 
Conaueror,  71. 

Judicial  system,  ancient,  of  the  English, 
34;  changes  in  the,  by  Henry  II., 
149. 

* yudicium panuMf^  of  Magna  Charta, 
a  phrase  of  wide  signification,  129. 

Junius'  letter  to  the  King,  1 769,  704  ; 
trial  of  Woodfall  the  publisher,  ib. 

•Junto,' The,  639. 

Jury,  germ  of  trial  by,  contained  in 
Magna  Charta,  126  ;  trial  by,  insti- 
tuted by  Henry  II.,  87;  its  origin, 
'54  y  growth  of,  in  civil  matters,  156; 
earliest  mention  of,  in  statute  law, 
157;  the  jury  were  witnesses,  159; 
growth  of  in  criminal  cases,  159  ;  dif- 
ference between  the  ancient  and 
modem,  161  ;  unanimity  of  the,  162; 


Jury- 
special  witnesses  summoned  as  part  of 
the,  ib.  ;  trial  by,  according  to  tne  old 
English  law,  ib.  «.  i ;  witnesses  dis- 
tinct from  the,  163  ;  evidence  before 
the,  given  at  the  bar  of  the  Court,  ib. ; 
temp.  Henry  VI.,  nearly  the  same  as 
at  present,  ib.  ;  entitled  to  rely  on 
their  own  knowledge  as  late  as  George 
I.,  ib,;  rule  as  to  venue,  164;  liable  at 
common  law  to  the  writ  of  attaint, 
ib. ;  and  to  fine  and  imprisonment  by 
the  Court  of  Star  Chamber,  165  ;  im- 
munity of  the,  established  in  BushdVs 
case,  165 ;  right  of  a,  to  find  a 
general  verdict,  166;  right  of,  to  de- 
cide upon  the  purport  of  a  libel,  ib.  ; 
trial  by,  temp.  Henry  VII.,  338. 

Justice  to  be  equal,  1 25  ;  no  sale,  denial, 
or  delay  of,  126. 

Justices,  increase  of  the  number  of,  by 
Henry  II.,  87  ;  regular  circuits  as- 
signed to  the,  ib. ;  itinerant,  perma- 
nently established  by  Henry  II.,  151. 

Justiciar,  the,  appointed  by  William 
the  Conqueror,  71  ;  his  office  of  high 
dignity,  ib.\  acts  as  regent  in  the 
King's  absence,  72  ;  represented  the 
King  in  all  matters,  143  ;  growth  of 
the  functions  of,  ib.  n.  5  ;  authority 
of  the  office  impaired,  144  ;  abolished 
by  Edward  I.,  ib. 

KIMBOLTON  (Lord)  impeached  of 
high  treason,  with  the  Five  Members, 
568. 

King,  title  of,  assumed  by  the  Teutonic 
leaders,  7;  reputed  descent  of  the 
bearer  of  it,  from  Woden,  ib.\  his  power 
limited  by  the  Witan  or  National 
Council,  27  ;  gradual  increase  of  his 
royal  power,  ib.  ;  assumes  imperial 
titles,  ib. ;  prerogatives  of,  28 ;  the 
Witenagemot  had  the  power  of  de- 
posing, 31  ;  and  the  power  of  electing, 
32  ;  eldest  son  of,  not  always  chosen 
to  succeed,  32  ;  illegitimacy  not  valid 
ground  of  objection  to,  ^.  n,\  his 
power  practically  limited  by  the  ad- 
vance in  the  power  of  the  nobles,  43  ; 
the  head  of  the  whole  administrative 
system,  142 ;  frequently  assisted  the 
judges  in  the  law  courts,  ib. ;  the  per- 
sonal jurisdiction  of,  continued  by  him 
in  his  Ordinary  or  Privy  Council,  166  ; 
the  office  of,  elective  before  and  after 
the  Conquest,  187  ;  doctrine  of  here- 
ditary right,  188;  the  title  of,  first 
given  h'fore  coronation  to  Edward  I., 
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Littleton  (Thomas)  deserts  the  popular 
party  and  made  Solicitor-General  by 
Charles,  527. 

Liveried  retainers,  measures  taken  by 
Henry  VII.  for  suppressing,  341. 

l,oan,  a  general,  demanded  and  payment 
enforced  by  Charles  1..  5r4  ;  pr.n 
imprisoned  for  refusing,  i*. 

Loans  raised  by  Elizabeth,  always 
punctually  repaid,  440  and  »■  2, 

Local  Courts  ot  the  Hundred  and  Shice, 
their  conslitution  and  procedure, 
36-38- 

Local  customs,  diversity  of,  43. 

Lollards,  Rise  of  the,  377 ;  Wycliffe 
and  his  'poor  priests,'  H.;  revotu- 
tionary  and  socialistic  tendencies  o^ 
378  ;  implicated  in  the  insurrection  of 
the  villeins,  ii. ;  consequent  raadioa 
against,  U. ;  statute  ZV  Heretico  Com- 
burenda  passed  against,  379  ;  abortive 
insurteclion  of,  under  Sir  John  Old- 
castle,  380  \  enaction  of  further  penal 
laws  against,  381  ;  repressed  but  not 
extinguished,  ib. 

London.  City  of,  its  claims  to  be  re- 
garded as  *  a  member  of  the  political 
system,'  19 ;  constitution  of,  10 ; 
charter  of  William  the  Conqueror  to, 
A.,  and  by  Henry  I.,  79  ;  recognised 
as  a  cammuna,  97 ;  first  appearance 
of  a  mayor,  ib. ;  the  citiiens  support 
the  barons  against  John,  106:  its 
liberties  secured  by  Magna  Charta, 
130;  adjudged  in  1683  to  have  for- 
feited its  Charters,  and  remodelled  to 
render  it  a  tool  of  the  Court,  605  ; 
conflict  of  the  Lord  Mayor  and  Alder- 
men of,  vith  parliameol,  6SS. 

Long's  case,  bribecr  al  elections,  455. 

Long  Parliament,  the,  1640 — its  charac- 
teristics, 546  ;  releases  the  victims  of 
the  Star  Chamber,  54S:  assists  the 
Scots  against  Charles  I.,  54S ;  passes 
the  Triennial  Act,  549  |  grants  ton- 
nage and  poundage  for  two  months, 
550 ;  abolishes  snip-money  and  the 
Star  Chamber,    551  ;    other  statutes 

Ced  by,  SS^-SS  ;  'he  acts  passed 
considered  invalid  by  Charles  I., 
S56 ;  the  leaders  of,  determined  10 
appeal  to  the  people,  557 ;  (he  Grand 


^mcellorin  the  reign  of  Richard  I., 

und  Lieutenant,  the,  a  new  officer 
created  in  the  reign  of  Philip  and 
Maiy,  185,  1.  I ;  his  command  over 


"■  in 

Lord  Lieutenant — 
the  militia  vested  in  the   Crown  by 
34  *  3S  VicL  c.  86.  a. 

Lords,  House  of.     Stt  House  of  Lords. 

'Lords  Appellants,' revolutionary  pro- 
ceedings of  (he,  in  Parliament,  a67  ; 
revenge  of  Richard  II.  on  the,  ay^,  aSl. 

'Lords     Ordainers,'   the,    appointment 


of,  ii 


■■,  543- 


Lunsford  (Colonel)  made  Governor  of 
the  Tower  by  Charles  I.,  567; 
tumults  caused  by  his  appointment, 
his  removal  demanded  1^  the  Com- 
mons, ib. 

Luther  (Martin),  384 ;  influence  of  his 
writings  on  English  Lollardism,  384. 

Lyndhurst  (Lord)  on  the  House  of 
Lords  and  public  opinion,  670,  n. 


Magna  Charta,  98  \ 


:t  of  the  whole 


the  barons,  991  its 
practical  and  conservative  cliaracter, 
too ;  based  on  Henry  L's  Charter 
and  the  law  of  Eadward  the  Con- 
fessor,  ib,  \  events  which  led  to  the 
grsntin?  of,  lOI  ;  analysis  and  sum- 
mary of,  107  ;  copy  of,  m  the  original 
Latin,  107  ;  itsessenlial  clauses,  iz6 ; - 
temporary  provisions  of.  r34;modeof 
enforcing  it,  ib.  ;  Its  twcnty-fivp  eie- 
cutors,  Ui.  ;  attempts  to  evade  it,  by 
John,  135  ;  the  Pope  declares  it  void, 
ii.  ;  renewed  by  Henry  III,,  with 
some  omissions,  136;  again  re- issued 
by  him  with    1      '    " 


re-issued,  (39,  and  ii.   ..  _ 

lirmed  by  Edward  I.,  140  ;  confirmed 
thirty-seven  times,  ii.,  by  whom  con- 
firmed. 141.  R.  I  ;  infractions  of,  by 
Edward  I  ,  134  ;  the  statute  '  Confir- 
matio  Chartarum''  3$  Edward  L, 
'3S. 

Magnum  cBniiliam,  the,  funclions  of, 
as  the  King's  great  and  cxiraordinary 
court  of  justice,  174. 

Mainwaring  (Dr.  Roger),  case  of  the 
impeachment  of,  A.D.  1628,  49;,  «.  i. 

Manor,  origin  of  the  word,  59.  «.  2  ; 
difference  betvveen  the  ancient  and 
the  modem  landed  estate,  273. 

Mansfield  (Lord)  ruled  that  a  jury  can- 
not decide  upon  the  purport  of  a 
libel.  166  ;  this  doctiinc  teNei*«A,  ib, 

^«rit(Lhc),  4. 
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Marriage,  right  ol  the  lord  lo  dispcee 
of  his  female  wards  in,  6l  ;  money 
foifeilare  if  a  suitable  mutdi  re- 
jected, a.  am!  it.  H.  I;  of  an  infant 
tenant  of  a  socage  estate,  G4.  n.  ;  paj'- 
■sent  for  King';  licence,  abolislied  bjr 
Henry  L,  76  i  notice  of.  to  be  given, 
in  the  esse  of  hcira,  to  relatioDs,   109. 

Mutiai  law,  often  resorted  to  bv  Elita- 
belh,4j6i  Stuute  Petition  of  Rigbl, 
3  C«.  1..  SM. 

Minin  Mar-Prelaie  pamphlet^  433. 

Maiy,  A.D.  1553-58,  Act  pised  an  ihe 
accession  of,  303 ;  ijucsiion  ai  to  bei 
lecitiEnacjr,  ii.  h.  t  ;  violence  of  her 
reigo,  365  ;  stalutei  of,  affecting  reli- 
gion, ^rogitcd  by  Eliiabelb,  412, 

Mary  (Qneen  of  Scots*,  the  CsOiolics 
fBTOur  the  bereditaiy  claims  of,  lo  the 
iDccenion,  4Z1  ;  bet  flight  into  Eng- 
land, 431;  conipiracy  in  her  favour, 
ii.  i  il*,lule  wider  whiih  she  was 
tried,  426 ;  her  cuecuiion,  427. 

Mass,  penalties  for  celebrating  or  beaf- 
ine.  425- 

Master  of  the  Rolls  entitled  to  sit  as  a 
Member  of  Parliament  until  the 
JudkaOire  Act,  1S73,  646. 

Matilda,  Henry  I.  nttempts  to  secore 
Ihe  succession  of  his  daii(;Mcr,  190 

Melbourne  (Lur.D.  clisnii!,sal  of  his 
ministry  by  William  IV.,    657;  re- 

Melvilie  (Lord)  impeached,  a.d.  iSqj, 
501.  «. 

Members  of  Parliament,  enlil!e<1  to 
receive  wages  from  their  constiluenls 
from  the  earliest  time,  250,  >r.  i; 
e\pulaion  and  disqualUi- 


Mer< 


^ 


:ion  of,  6 


ceuary     troops,      employment      of, 

uuriuE  the  civil  war  in  Stephen's 
rtign,  S3;  expelled  by  Heniy  ll.,  87; 
John  supported  in  hit  tyranny  by, 
102,  135:  employment  of,  odious  to 
the  English,  179. 
Merchandise,  illegal  imposition  on.  by 
James  I.,  471;  Bales'  case,  471; 
petition  to  parliament,  473  ;  the 
arbitrary  levyiug  of  customs  on,  for- 
bidden   by    the    Long    Parliament, 

MiddlesMc  (I.ionKl  Crflnfield,  Earl    of) 

im|)eache(l  A.n.  1624,  495, 
Military  adminislrafion    centred  in  Ibe 

King  by  Henry  U.,  8S, 
Military   orKaniiation    of  Ihe    Aagto- 

Sutona,  178. 


Military  service,  tithe  of  knights  onieied 
by  King  John  for,  180;  the  alodial 
and  feudal  systems  Bmalgaoiate^ 
iSo. 

Military  tenures  abolished  under 
Charles  II.,  581, 

Militia,  Che  ancient  fvrd^  or  nitimoj^ 
revived  by  Henry  II.,  89,  179:  Ibe 
command  of  the,  final  ground  fix 
rupture  between  Charles  I.  and  hu 
parliament,  185  ;  superseded  \ff  the 
standing armylit  reorganized inl7j7, 
186 ;  the  bill  for  regulating  tb^  »■ 
troduced  and  passed  in  the  Camnian% 
577  ;  resolute  refusal  of  Charles  L  to 

Milton's  Areopagitica,  699. 

Minister^  attempt  to  establish  Ihe  «■ 
spon.'.ibilitT  of,  to  patliamenl,  35]; 
established,  501,  ».  ;  Lord  Macw- 
lay't  account  of,  64I  ;  increa^  ifca- 
rity  of  the  Crown  under,  641 ;  strug- 
gle of  George  HI.  against.  649;  rigfit 
of  dismissing,  asserted  by  Ibe  Quko 
in  her  memorandum  to  Lord  VimB- 
Stan,  659  ;  practically  rests  wilh  the 
Premier  and  Cabinet,  ib- 

Hitchell  (Sir  Francis)  Impeocbtd  aitd 
punished,  A.D.  1621,  494. 

Mitchell  (Mr.  John!,  declared  inc^tthfe 
of    being     returned    to    parlijment. 

'Modus  Tenendi  P.-irlioincnlam,' ™m 
of  the  author  on  the  Lords  and  Cara- 
mons, 243.  H. 

jl/ilf/^j,  the.  II. 

Mompesson  (Sir  Giles)  impeached  and 
punished  A.n.  1621,  494. 

Miinarchy,  tiill  development  of  tk 
kingship  as  a,  by  Henry  II.,  B6. 

Monasteiics,  dissolution  of  the  smalltr. 
402  :  report  of  the  Commissioners  «>■ 
Ihe,  it. ;  the  lar^r,  dissolved.  40)  i 
was  their  suppression  justifiable  !  4dS' 

Money  bills  to  originate  in  Ihe  Coo- 
mons.  286. 

liners  of  bad,  lo  be  punisbol. 

momy,  early  cstablishmenl  of 
a,  in  England,  273. 
Monopolies,  in  general,  contrary  loMag- 
naCharla,  137;  successful  oppoalimof 
the  House  ofCommons  to,  A. a  itoi. 
448-450 ;  Act  21  Jac  I.  e.  J.  again* 
507  J    re-established    by   C&Ai  !■. 


77- 
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Montesquieu  on  the  English  constitu- 
tion, 5,  n. 

More  (Sir  Thomas)  refuses  to  take  the 
oath  devised  for  the  maintenance  of 
Henry  VIII. 's  Royal  Succession  Act, 
400. 

Morice  (Attorney  of  the  Court  of  Wards) 
introduces  a  bill  in  the  House  of  Com- 
mons for  the  reform  of  the  Ecclesias- 
tical Courts,  447 ;  displeasure  of 
Elizabeth  with,  imprisoned  and  de- 
prived of  office,  448. 

Mortmain,  fraudulent  gifts  in,  restrained, 

138,  139,  «. 
Morton  (Bishop   and   Chancellor),    his 

celebrated     *  Fork  '   concerning    the 

levying  of  benevolences,  343. 
Mortuaries,  statute  in  restraint  of,  387. 
Mundy  original  signification  of,  28. 
Murder,   anciently  restricted    to   secret 

killing,  67,  /I.5. 
Murray  (Mr.  Alexander),  case  of,  1751, 

before    the     House    of     Commons, 

985. 
Mutilation  substituted  by  William  the 

Conqueror    for    the    punishment    of 

death,  68. 

NATIONAL  Assembly,  a,  or  *  commune 
concilium  regni^^  always  existent  in 
England,  210. 

National  Council,  the,  how  to  be  sum- 
moned, 123  ;  composition  of,  under 
Henry  II.,  211,  ».  4  ;  gradually  be- 
came an  assembly  of  the  'greater 
barons*  only^  212  ;  developes  into  a 
hereditary  House  of  Lords,  ib.  ;  first 
instance  of  the  summons  of  representa- 
tives to,  214  ;  four  instances  of  County 
representation  in,  prior  to  De  Mont- 
fort's  Parliament,  215  ;  first  called 
*  Parliament' A. D.  1246.  (Air  House 
of  Lords,  Parliament.) 

National  Debt  commenced  in  Charles 
II.'s  reign,  586,  n.  ;  its  growth  and. 
attempts  to  reduce  it,  ib. 

*  Natimy  gradual  emancipation  of  the, 
274. 

Naturalization  of  Aliens,  631,  «.  2. 

Nee  super  eum  ibimus,  nee  super  eum  mit- 
temuSf  inadequately  translated  in  the 
statutes,  128;  explained  by  Sir  Ed- 
ward Coke  and  Dr.  Lingard,  ib. 

^  Ne  exeat  r^^?,' restrained  by  Magna 
Charta,  iio;  the  prerogative  of  pre- 
venting any  subject  quitting  the  realm, 
by,  still  retained  by  the  King,  ib.  ;  its 
present  practical  use,  120. 

Neile  (Bishop),  abusive  language  in  the 


Neile — 
House  of  Lords  towards  the  House  of 

•     Commons,  482.  * 

Nevill  (Sir  Henry)  advises  James  I.  to 
summon  a  parliament,  480. 

Neville  (Mr.  Justice)  dismissed  from  his 
office  by  James  II.,  310,  n,  3. 

New  Forest,  Hampshire,  formation  of, 
by  William  the  Conqueror,  68. 

Newspapers,-  the  first,  698 ;  quickly 
multiply  when  freed  from  the  censor- 
ship, 701 ;  the  stamp  duty  on,  adopted 
10  Anne,  ib.  {See  Debates  in  Parlia- 
ment—Press.) 

*  Nisi  per  legale  judiciumparium  suorum^ 
vel  per  legem  terra  ;'  these  words  vari- 
ously interpreted,  129. 

Nisi  PriuSy  judges  of,  153. 

Nobility,  the  increasing  power  of  the, 
43  ;  destruction  of  many  of  the  old,  in 
the  Wars  of  the  Roses,  335  ;  new 
nobility  created  who  show  less  inde- 
pendence, ib. 

Noblesse,  non-existence  of,  in  England, 
240. 

Nonconformists,  trials  of,  for  publishing 
'libels, '432;  Act  against  Protestant, 
433  >  ^  series  of  odious  Acts  passed 
by  the  Pensionary  Parliament  against, 
594  ;  the  religious  test  in  the  *  Cor- 
poration Act,'  595;— *  Test  Act,' 
25  Car.  II.  c.  2,  ib.  ;  Charles'  *  De- 
claration of  Indulgence,'  596 ;  can- 
celled by  request  of  the  Commons, 
597  ;  the  Conventicle  Act,  1664,  and 
the  Five-mile  Act,  1665,  600;  se- 
verity of  the  persecution  of,  601 ; 
attempts  at  reconciliation  between,  and 
the  Church,  ih.  ;  growth  of  religious 
liberty,  692 ;  Toleration  Act,  I  William 
and  Mary,  c.  18,  passed,  ib.  ;  Acts 
against  occasional  conformity  and 
schism,  693  ;  annual  Indemnity  Acts, 
in  favour  of,  under  George  II.,  ib,  ; 
the  penal  religious  code  relaxed 
under  George  III.,  ib. ;  toleration 
upheld  by  the  House  of  Lords  in 
the  case  of  the  Corporation  of  Lon- 
don and  the,  1767,  694;  their  com- 
plete civil  enfranchisement,  696  ; 
Dissenters'  Marriage  Bill,  1836, 
696 ;  Universities  Tests  Act,  187 1, 
ib. 

Non  obstantes,  introduction  of,  by  the 
Pope,  289. 

Norfolk,  case  of  the  county  of,  election 
inquiry,  1 586,  308. 

Norman  Conquest,  the,  A.D.  1066,  45; 
the  continuity  of  the  English  constitu- 
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Nurauin  Conquest — 

lion  not  broken  by,  47  ;  Ihe  effects 

of.  4S. 
Normandy,  sepaialjon   oT,   from   Eng- 


land, I 


:othe 


Gcimans,  3  ;  their  oiigin  and< 
47 ;  their  Hbsorpliun  in  the  Englbh 
naliunality,  ih.  ;  influence  of,  on  the 
Enjjlish  before  the  Conquest,  48 1 
their  oppiEssion  and  insolence  caiuie 

North  (Lord),  great  influence  of  George 
III.  during  his  miaisiry,  1770-S2, 
65]  ;  campelled  to  resign,  655. 

AW/A  BritoH  (tbe),  65 1 ;  apprehension 
of  Wilkes  uaA  others  on  a  general 
warrant,  703. 

Nowell's  case,  15531  eootroTerted  etec- 
tion,  308. 

Noy  (Sn  WilliunJ,  deserts  the  pojjulir 
pMty.  5^7  ;  made  Attorney-GeneraJ, 
ii.  ;  originates  the  idea  of  ship- 
rooney,  53J. 

OATH  lo  Ibc  Pope  taken  by  the  Clergy 
declared  by  Henry  VIIl.  to  be  con- 
traty  to  the  oatli  taken  to  him,  386 ; 
to  maintain  the  succession,  399,  40!  ; 
of  supremacy  and  allegiance,  copy  irf 
Ihc,  411 ;  all  the  bislii)ps  except  one 
tefuMi  to  take  it,  417;  a  new  lest, 
appoiuted  by  Convocation,  545  :  of 
nileginnce  enacted  by  the  Bill  of 
Riglits,  625. 

O'llrien  (Mr.  Smith)  declared  ineligible 
to  sit  in  parliamcnti  6S41  n. 

O'DoQovan  Russa  dedared  incapable 
of  being  elected  to  parliament, 
684,  «. 

Oligarchy,  occaaons  on  which  the  go- 
vernment of  Englaiut  has  been  placed 
inlbehanrlsofan.  ziS,  n.  I. 

On»low(Mr.  Sjieakcr),  address  to  Queen 
Eliubcth,  457. 

Opposition  in  parliament  organized  by 


Ordinances,  dilFcrence  between  statutes 

and,  25 1. 
' Or.lin.inces   of    the    Staple,'   27  Ed- 

wanl  III.,  252. 
Or,/iH.in\  the  Icim,  3S7 
Or<iinalion  of  Villeins.  93 
Otford  (Edw.  Russell,  Earl  of),  case  of 

the    Impeachment   at,     /^t>.    -1701, 


Ormond  (James  Butler,  Duke  of),  oue 
of  the   impeachment  of,  A-IX    171S. 

Os^disim  (Master  of  WcsUniiuteT 
school)  punished  bythcStaiClULmber 
for  writmg  contemptuously  ot  Arch- 
bishop Laud,  529. 

OtUlasiTy,  signification  of,  137. 

Oxford  (Robert  Harley,  Earl  of),  case 
of  the  impeachment  oS,  A.D.  1715, 
501,  n. 

Osfotd  Univeisity  asserts  the  necessity 
of  passive  obedience,  and  condemns 
the  works  of  Milton,  &c.,  1683,  605. 

PAGUS,  the  Gau,  ot  shire,  J. 

Palmer  (Mr.).  M.  P., protests  against  the 
printing  of  the  Grand  Remonstnuie^ 
566  ;  committed  to  the  Tower  by  llie 
Commons,  i*. 

P.-dmerston  (Lord),  the  Qneen's  memo- 
randum tt^  on  the  relations  of  a 
Secretary  of  Stale  to  the  Clown,  658; 
removed  from  the  foreign  secretary- 
ship in  1851,  659. 

Fatdoncrs  and  Proctors  punished  as 
vagabonds,  3S8. 

Parities,  error  regarding  the  nnmbEr 
of,  made  by  the  parliament  of  137I1 
149. 

Parker  (Archtiishop).  his  books  of  '  Ad- 
discipline  of  the  clergy,  439. 

Parliament,  power  of,  to  regulate  ihc 
succession  oiserled  by  the  Revolo- 
tiun  of  1688,  106 ;  origin  of,  c.  tiL 
p.  2 to-,  four  instances  of  coantj 
representation  in  parliament,  prio' 
to  Be  Montforl's,  115;  first  use  of 
the  name  Parliament  m  applied  lo 
the  Nnii'ii^il  I  ■■"nril,  jift  ;  parlii- 
ment  iif  i  '  ii,.i  i  [_•;-,  .■  1  ^  .  I  le  Monl- 


parliajneiit,  1265-95,  ^M  !  the  parlia- 
ment of  Ihe  latter  years  of  lleniy  III., 
224 ;  parliaments  under  Edward  I-, 
2351  parliamentofShrewsbuiy  llS} 
337  ;  perfect  representation  of  it 
'  Three  Estates  of  the  Realm,'  m: 
clergy  represented  in,  230  ;  bul  oea* 
to  atlend  in  14th  century.  131 ;  eH' 
elusive  right  of  parliament  to  in^iox 
uuliotu  336  :  growih  iif,  3jT  1  ii- 
vidcd  into  two  houses.  238  ;  knighB 
at  first  distinct  from  the  twntwHi 
339  ;  its  regukril;  of  meetiqft  nip 


Index. 


PBrliainent — 

of   Edward    III.,   245 ;    its  annual 
meeting    decreed    by  statute,    Z46 ; 


-I  Farlia 


a  questions  of  peace 
and  war,  156  ;  treaties  submitted  for 
approval  or,  258 ;  proceedings  of, 
10  Richard  II.,  264;  impeachment 
of  Michael  dc  la  Pole,  ih.  ;  plot  of 
Richard  11.  against,  166  ;  revolution- 
ary proceedings  of  the  '  Lord's  Appel- 
lants'  in,  267;  servility  of,  zSo ; 
usurpation  of  the  powers  of,  by  eigh- 
teen commissioners,  181  ;  deposes 
Richard  II.,  and  grants  the  Crown 
to  Henry  IV.,  a8l  ;  under  the  Houses 
of  I.ancaster  and  York,  2S3 ;  settle- 
ment of  the  interna!  constitution  of, 
383 ;  lirst  collision  between  l^rds  and 
Commons,  zS6 ;  the  King  not  to 
notice  matters  pending  in,  ib;  the 
Unlearned  Parliament,  sgi  1  privileges 
of,  294,  tt  seq.  ;  under  Edward  IV'. 
and  Ridiard  in.,  329;  lung  suspen- 
sion of,  in  Edward  IV. 's  reign,  329  ; 
subserviency  of  10  Henry  VIII., 
334  i  seldom  summoned  by  Henry 
VII.,  343;  the  number  of  peers 
present  in  the  parliament  of  1539, 
352,  n.  3  ;  series  of  sfalules  passed 
bv  lo  check  the  aggressions  of  the 
Pope,  372,  tt  leq.;  the  'Reformation 
Parliament '  and  its  statutes,  3S5, 
386,  n.  I  ;  note  on  the  parliament  of 
Henry  VIll.  and  its  growth  into  that 
of  Charles  I.,  434,  H.  3  ;  conflicts 
with  the  Crown  in  Eliiabeth's  reign, 
441  ;  causes  of  general  submissiveness 
of.  under  Elizabeth.  448  1  its  victory 
in  1601  over  monopolies.  f*i^.;  privileges 
of,  vindicated  under  Elizabeth,  451  ; 
James  J.  attempts  to  rule  without, 
479;  a  new  one  elected  a.d.  1614, 
482 ;  its  strong  national  character, 
tb.  and  n.  I  ;  dissolved,  called  the 
'Addled  Pailiamenl,'  483;  mem- 
bers setU  to  the  Tower,  ib.,  James's 
third  parliament,  1620,  49J ;  dis- 
solved and  members  imprisoned,  506 ; 
James's  fourth  parliament,  506 ; 
Charles  I.  calls  ancl  dissolves  abruptly 
two  parliaments,  509  \  members  im- 
prisoned, 51Z;  Sir  John  Eliot,  Sel- 
den,  and  other  members  imprisoned, 

526  ;  they  raise  the  question  of  privi- 
Se,  527 ;  Charles  governs  eleven 
yeara  without,   527  ;   the  fourth   or 


Parliament — 

'Short'  Parliament,  l64t>,  541  ;   its 

moderation  and  loyally,  i^. ,  dissolved 
after  three  weeks^  session,  544  ;  the 
Long  Parliament  summoned,  1641^ 
C46  ;  its  characteristics,  ib. ;  assists 
the  Scots,  548 ;  passes  the  Triennial 
Act,  549 ;  Acts  passed  against  the 
dissolution  of,  without  il 


nl.  SSS  ;  end  of  the  constitutional 
ruggle  of  Charles  with,   577  i  col- 
Lords  and  Commons 


li 

under  Charles  II.,  579  ;  right  of  tb« 
subject  to  petition  to,  583-85  ;  the 
Parliamentary  Test  Act  passed  1678, 
597;  servile  character  of  James  n. 'a 
first  parliament,  606;  the  'Conven- 
tion parliament,'  615  ;  Ministerial 
responsibility  to.  642  1  critical  reU- 
tions  of,  with  George  III.,  6$; ; 
review  of  the  enactments  on  the  dura- 
tion and  intermission  of,  679  ;  privi- 
It^es  of,  placed  at  the  disposal  of  the 
executive  For  the  oppression  of 
popular  liberty,  58z  ;  note  on  the  ex- 
pulsion and  disqualification  of  mem- 
bers of,  683,  «.;  publication  of  the 
debates  of,  686 ;  conflict  with  Ixird 
Mayor,  &c.,  of  London,  688;  con- 
flict with  the  courts  of  law  as  lo 
publication  of  papers  affecting  cha- 
racter, 69a  <J«  Debates.) 

Parliamenlary  treasurers  appointed 
during  the  minority  of  Richajd  II., 
261. 

Parry  (Dr.),  M.P.,  cupelled  from  the 
House  of  Commons,  455. 

Parliamenlary  government  not  fully 
established  till  the  reign  of  Geoi^ 
L,  639. 

Patents  granted  by  the  Crown  under  nn 
exception   in    zl  Jac.  I.   c.  3,  507, 

Peacham(Edmond),  case  of,  for  treason- 
able writing,  iin'/^ni^  publication,  486; 
C.  J.  Coke's  opinion,  487. 

Peel  (Sir  Robert),  his  short  Premier- 
ship in  1834,  657;  declines  ofBce 
on  the  '  Bedcl^mber  Question,' 
1839,  lb,  ;  becomes  Premier  184I, 
658. 

Peerages,  creation  of,  by  letters  patent, 
fir,I  introduced  10  Richard  U.,  213  ; 
several  precedents  oflay,  for  life  only, 
Richard  II.-Henry  VI..  but  none 
since.  /*. ;  for  life  only  attempted  to 
be  reintroduced,  ib.  n.  3. 

Peers,  a  mat  council  of,  summoned 
at  York  by  Charles,  16^1,  ^  \  ^^^ 
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Pfm  (John)  elected  for  Calne,  481,  h.\ 
bis  speech  in  lh«  Loi^  Pariiaroent  on 

Ihc  sUte  of  the  kingdom,  547  ;  de- 
nouncos  SiraffiTd,  ib.;  repeated  at- 
tempts uri  lii>  life,  557  ;  his  firm  op- 
.lijrlesl.,  SS8;  motion 
eii'  anny  plot,  1*. ;  lus 
speech  in  an^wei  to  Ihe  articles  im- 
penchingthe '  Five  Members,'  570-7*- 

QUAKERS  allowed  to  substitute  an 
affiiination  for  au  oatb, 3 &4  William 
IV..  696. 

Queen  consort,  position  of,  a8;  her 
privileges  and  possessions,  i4. 

Queen  tegiianl,  doubts  as  to  the  consti- 
tutional powers  of  a,  367 ;  settled  by 
Act  of  Parliament,  ib. 

Quia  Emplares,  sub-infeudation  for- 
bidden by  the  statute  at,  6x;  the 
statute  of,  228. 

RALEIGH  ISir  Waller),  public  opinion 

Jf.iffi,  Suisex  divided  into,  15,  «. 

Itefonn,  scheme  of,  drawn  up  in 
Stephen's  reign.  84  ;  fully  carried  out 
by  Henry  II. ,  87  ;  commission  of,  ap- 
pointed, limfi.  Richard  II.,  265  ;  Act 
of,  1867  130  &  31  Vict.  c.  102],  319, 
It.  4  ;  idvocnled  by  Lord  Chatham  in 
1766,  67s ;  Wilkes'  scheme  of,  676  ; 
and  Wm.  Pitt's,  i*. ;  question  of,  re- 
vived after  the  peace  of  1815,  676; 
passing  of  the  Act  of  1832,  677  ; 
Its  principal  provisions,  6.  ;  me 
Act  of  1S67.  678  ;  tabular  statement 
of  Ihc  iiu;rease  to  constituencies, 
678,  B. 

Reform  Bills  of  1831  and  1832,  oppoa- 
tion  to,  in  the  House  of  Lords,  670 ; 
overcome  by  threatened  creation  of 

Reformation    (the),    369-410 ; 

Henry  VIII.,  political  rather  than 
religions,  369 ;  doctrinal  chances 
under  Edward  Vl.and  Elizabeth,  li.; 
causes  of,  long  in  operation,  ii.;  in- 
fluence of  I  ulher's  writings,  384  ; 
some  refunn  ->l  the  ecclesiastical  sys- 
tem inevitabk  li ,  precipitated  by 
the  Popes  action  m  Henry  VHl.'s 
diiofLC  sun  j/  doctrines  of  the  An- 
L      iL    I  I  I     li    declared    by    Henry, 

III  I     409  ;  considerable 

I  I            I  (      persecution,  410  ; 

1           I  I    I  II  I  1  of  the  Papal  religion 

I    Mmj  1353-58,410;  the  Re-   I 
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R^strati 

Deaths. 

Reliefs,  r 


Religious 
W  prei 
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of,  673. 
Requests, 

the,  17 
Revenue, 
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arrc^ati 
his  plot 

278;  d 

triump) 
Richoid  I 

Ihenali 
issue,  ib 

Rockingb 
.765,  6 

Roger,  Bi 
and  aft( 
1107,  1 


Roman  Catholics,  persecuting  stalntes 
or&lizabcthagainst:,4r7;  suspected  of 
dUloyalt]',  420  ;  petiiotism  diEplayed 
by  the,  during  the  crisis  of  the  Aiinada, 
437  ;  further  persecution  of,  ii.  ;  the 
Dumber  of,  who  suffered  death  during 
Elizabeth's  reign,  ii.  n.  \  cicepled 
from  Ihe  Toleration  Act,  I  William 
and  Mary,  692 ;  disabilities  taken 
from,  by  the  Emancipation  Act  of 
iS2(|,  695  i  complete  religious  liberty 
given  to,  by  laler  Acts,  ib. 

Roman  Catholic  peers  excluded  from 
parliament  by  the  Parliamentary  Test 
Act,  1678,  597,  and  ib.  n.  i. 

Roman  law ;  disappearance  of,  from 
our  judicial  system,  3;  re-introduced 
from  the  Continent  in  I31h  century, 
ii.  ;  many  of  its  principles  absorbed 
in  our  own  judicial  system,  ib. ;  judges 
prohibit  the  citation  of  the,    ~   """" 


•73.  « 


Rotten     boroughs,   great 
by  Edward    VI.,   Mary,  and  Eliza- 
beth, 367. 

Royal  authority,  checks  on  the,  338. 

Royal  Succession  Acts  of  Henry  VIII.  's 

399  ;  oalh  imposed  by,  16. 
Royal  Supremacy,  William  I.'s  canons 

of  the,  7a 
Royal  Veto,  the  prer<^tive  of  the,  has 

not  been  exercised  since  1707,  654 


SACHEVERELL  (Dr.),  case  of  the 
impeachment  of,  A.D.  1710,  501,  n. 

Sacrament  not  to  be  administered  ex- 
cept by  oidained  priests,  599. 

St.  Alban's,  council  of,  important  as  the 
first  national  representative  assembly, 
105.  223. 

SL  Edmund's,  confederacy  of  the  barons 
at,  106. 

St.  John  (Oliver),  letter  against  Ihe 
•benevolence'  »sked  (or  by  James  I., 
48s  i  fined  and  imprisoned,  ih,  \  his  ar- 
gument in  Hampden's  'ship-money' 
case,  534;  made  Solicitor-General  by 
Charles  I.,  557. 

Salisbuiy,  GemSt  of,  A.D.  I0S6,  ^5. 

Sancroft's  party,  1688;  (heir  opinions, 

Sandys   (Sir  Edwin),   prosecution   ol^ 

Safitnta,  those  who  attertded  [he  Wit- 
cnagemSt,  30, 
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Sajtons,  no  mention  of,  by  Tadtns,  4 ; 
mentioned  by  Ptolemy,  it.  ;  form  a 
wide  confederacy  of  North  Gemuui 
tribes,  ib.  -,  retain  their  independence 
of  Rome,  ib. 

Schoolmasters  required  by  the  Act  of 
Uniformity,  i66z,  to  conform  to  the 
liturgy  of  the  Church  of  England, 

„  5^-     , 

Scir-gemot,  the,  constitution  of,  36- 

Scotland  acknowledges  the  supeiiorily 
of  Henry  II.,  E6  ;  inlluence  of,  on 
the  ecclesiastical  affairs  of  England, 
433  ;  interference  of  Charles  I.  with 
the  Church  of,  S41 ;  visit  of  Charles 
'">  557  ;  alarm  caused  by  the  '  inci- 
dent' in,  558;  James  II.  deposed 
by  (he  '  Scottish  Estates,'  619,  n.  \ 
peerage  of,  representation  of  the 
peerage  of  in  parliament,  &e,,  66j, 
and  n.  2  ;  Reform  Act  (or,  pasied 
1832,  677.  and  in  1868,  678,  ».  3. 

Scroggs  (Chief  Justice)  declares  it  cri- 
minal 10  publish  anything  concertung 
the  government,  700, 

Siutagi,  commutation  of  pctaonal  mili- 
tary service  for  a  money  payment,  88 ; 
not  to  be  imposed  except  by  the 
common  counsel  of  the  nation, 
123- 


Seven  Bishops,  trial  of  the,  16SS,  613  ; 
their  names,  ib.  n.  2. 

Sheriff,  Ihe,  his  ofhce  and  duties,  17  ; 
government  of  the  shue  executed  by 
the,  57;  from  the  time  of  Philip  and 
Mary  the  oflice  of,  purely  civil,  185, 
H.  I ;  early  abuse  of  his  power  of  re- 
turning members  lo  parliament,  306  ; 
attempt  to  restrain  (he  abuse  by  sta- 
tute, 307. 

Sherlock's  party,  1688,  (heir  opinions, 
615. 

Ship-money,  case  of,  decision  of  the 
Court  of  Exchequer,  532— Sir  William 
Noy,  Attomey-Geneial,  the  originator 
of,  li.jatiirect  violation  of  the  Petition 
of  Right,  ib. ;  extended  from  (he  sea- 
ports to  the  whole  Itiugdom,  533  ; 
refusal  of  Hampden  (o  pay,  533  ;  pro- 
ceedings against  him  m  the  Eidu- 
quer,  ii.  ;  extra-judicial  opinion  of 
(he  judges,  534  ;  aiguments  on  (he 
case,  ii.  ;  juilgmen(  given  for  the 
Crown,  536;  effect  of  this  judgment 
00  the  people,  538-40  ;  Charles  offen 
(o   give  it  up  tor  tweVie  »^»\Oi\c^ 


Ship-money — 
544 ;  offer  lejecCed  by  the  House  of 
"  I   .  .-  lijfiej  \,y  ihe  Long 


Parliai 
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Shire,  5  ;  an  aggregatioQ  of  hundi 
15  i  govemmenl  of,  &c.,  16  ;  ih 
u  to  tbe  original  independenc 
each,  37,  ™. 

Shircmoot  or  Scir-gem3t, 
of,  36- 

Shiremool,  the,  154,  n.  I. 

Shirley  (Sir  Thomas),  case  of,  in  1603, 
question  of  freedom  from  arrest,  303. 

Shirley  ii.  Fagg — controveBy  belween 
the  Lords  and  Commons  as  to  the 
jurisdiction  of  tbe  former,  in  appeals 
from  courts  of  equity,  579. 

Sigebeiht,  King  of  Wessex,  deposed  by 
tlie  Witan  in  755,  31. 

Simnel,  Lambert,  355,  n.  2. 

'Sii  Acts,'  the,  1819,  jot,  n. 

Skinner  v.  East  India  Co.,  controvei^ 
between  the  Lords  and  Commons  as 
to  the  original  jurisdiction  of  the 
former  in  the  case  of,  579,  n.  I. 

Slaves,  25,000  numbered  in  Domesday 
Bouk,  31  :  hereditary  and  penal,  ib. 

Secagi,  philology  of  the  word,  63,  «.  5. 

Someis  (Jolm  Lord),  case  of  the  im- 
peachment of,  A.D.  1701,  500,  n. 

Somerset  (County  of),  resistance  of  tbe, 
to  the  benevolence  asked  for  by 
James  I.,  486. 

Sovereign,  diminution  of  the  personal 
influence  of  the,  since  the  reign  of 
George  UL,  656;  private  property 
of  the,  664. 

Spain,  policy  of  James  I.  towards, 
492  ;  his  scheme  for  the  marriage  of 
his  son  with  the  Infanta,  ih.  ;  odious 
to  the  English,  ib.;  petition  against 
il  by  the  Commons,  503  ;  abandoned, 
506. 

Speech,  liberty  of,  speech  of  Peter 
Wenlwortli,  444  ;  Elizabeth's  defini- 
tion of,  447.  (JffFreedomofSpeech.) 

Stamp  Act  of  1765,  organized  opposi- 
tion in  parliament  by  the  '  King's 
friends  '  to  the  repeal  of  the,  65  2. 

StandUh  (Dr.)  aUd  Convocation,  382. 

Stannaries  Court  of  Cornwall  and 
Devon,   its  privileges    and  juiisdic' 

Star  Chamber,  the,  had  the  power  of 
fining  and  imprisoning  juries,  165  ; 
its  origin,  176;  decline  of  its  juris- 
diction, ib. ;  renewed  in  a  more  legal 
form  byHenryVIL,(*.;itsold  juris-  , 
diction  revived  by  Henry  VIII.,  177  ; 


Strickland,  M.P.,  queslion  of  privilege, 
443- 

Slrode  (Richard,  member  of  parliament) 
prosecuted  in  the  Stannary  Court, 
296 ;  proceedings  declared  void  by 
SUL  4  Henry  VHI.  c.  8,  297  ;  and 
the  slat,  declajed  to  be  a  general 
law,  298. 

Slubbe  (Thomas),  1579,  42S,  h.  I. 

Sub-infaulation,  51  ;  put  a  stop  lo  by 
the  slaL  Quia  Emptares,  zz8. 

Subpana,  writ  of.  introduced,  173;  its 
unpopularity,  i*. 

Subsidies  voleil  in  diffeienl  proportions, 
239- 

Succession,  the,  to  the  Crown,  187  ; 
the  right  of  parliamenl  eo  re-settle 
the,  paramount,  1117 ;  Henry  VHI. 
empowered  by  parliament  to  limit 
the,  202  ;  treason  to  deny  the  power 
of  pailiameiit  to  limit  the,  13  Eliz. 
c.  I,  Z04  ;  convict  of  Elizabeth  and 
parliamenl  as  10  the,  442  ;  question 
again  brought  forward  by  Peter 
Went  worth,  447. 

Sully  (Due  de),  his  opinion  of  James  1., 
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Taiation  — 

23G  ;  without  consent  illegal,  246  ; 
illegal,  rare  under  the  LancastriaD 
kiiigs,  2S4 ;  consent  of  parliament 
necessary  for,  Ump.  Henry  VII., 
33S 1  resisted  by  the  mass  of  the 
people,  ttmp.  Heniy  VII. ,  342- 
344 ;  the  right  of  import  and  ex- 
port, declared  by  the  judges  to  be 
vested  in  the  Crown,  473  ;  the  'Book 
of  Rates'  a.d.  160S,  i*.  ;  remon- 
strance against,  474 ;  without  the 
consent  of  Parliament  denounced  by 
the  House  of  Commons,  1614,  482  ; 
the  two  Acts  of  the  Loiu;  Parlia-' 
ment,  close  the  series  of  stMule* 
against  arbitrary,  551. 

Temple  (Earl)  dismissed  from  the  Lord 
Lieutenancy  and  the  Privy  Council 


Pnvy  Council.  637. 

Tenant,  investiture  on  the  grant  of  a 
hef  to  a,  5S  ;  homage  of,  to  his  lord, 
ib.  ;  and  oath  of  fealty,  59 ;  obliga- 
tions of,  to  his  lord,  ib. 

Tenures,  feudal,  glance  at  the  outline 
of  the  system  of,  57;  though  abolished 
by  Charles  I L  the  spirit  of  the  system 
still  lives,  58  ;  by  Knight  service,  58  ; 
by  Grand  Serjeanly,  63 ;  by  Petit 
Seijeanty,  ib.;  ia  fra  Sxage,  i'      '~ 


early  period,  26. 

TALLIAGE,  right  of,  surrendered  by 
Edward  L,  147. 

Tallarum's  case,  337,  n.  1. 

Taialion,  the  Witenagemoi  only  had 
the  power  to  impose,  34  ;  heavy,  im- 
^oxA  by  Henry  I.,  80;  eicessive, 
during  Richard  I.'s  reign,  93  ;  royal 
claim  to  arbitrary,  surrendered  by 
Magna  Charta,  124;  of  the  people 
generally  by  Henry  II.,  147;  of  in- 
come and  personal  property  first 
introduccd,i*.;of  a;^^l«n«,'  li.Ji.j; 
the  pressure  of,  excites  opposition, 
148;  the  right  to  consent  of  the 
people  to,  re-asserted,  ib.  ;  gradual 
growth  of  indirect,  149  ;  the  point  of 
transition  from  local  to  central,  226  ; 
the  Commons  vindicate  their  right  to 
share  in  any  legislation  regarding, 
M9  i  the  principle  adopted  that  the 
taxed  must  consent  to,  231;  exclu- 
nve  right  of  parliament  to  impose, 


n,  s 

Temtorial  divisions,  14. 

Test  Act,  design  of  James  II.  to  Over- 
throw the.  opposed  by  parliament, 
6ag  ;  repealed  1828,  694. 

Teutonic  conquest  of  Britain,  I. 

Theodore  of  Tarsus,  Archbishop  ol 
Canterbury,  reduces  the  various  ecde- 

tional  church,  8. 
Thirty-nine  Articles  (the),  414  ;  made 

binding  on  the  clergy,  ib. 
Thornton's  case,  demand   for  trial  by 

Thorpe's  case,   31    Henry  VI.,  freedom 


from 


I.  300. 


Throckmorton  (Sir  Nicholas),  case  of, 

.6s. 
T/itgif,  the,  23- 

Theguhoed,  effects  of  the  growth  of,  23. 
Tithing,  the  exact  nature  of.  doubtful, 

34 ;  responsibility  of,  fora  member,  35. 
Titles  to   Estates,  Commissioners 

pointed   by   Charles    1.    to  inquire 

into  and  compound  for  defects  in,  52S, 
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Toleration  Act,  i  Will,  and  Mary,  c.  i8, 
692. 

Tonnage  and  poundage  rigorously  en- 
forced by  Charles  I.,  on  the  royal  au- 
thority alone,  538  ;  granted  for  two 
months  only,  by  the  Long  Parlia- 
ment, 550. 

Torture,  abhorrent  to  the  common  law 
of  England,  425,  »••  2. 

Tory  and  Whig  parties,  origin  of  the, 
601  ;  difference  in  principle  between, 
603. 

Towns,  representatives  of,  summoned 
to  parliament  by  De  Montfort,  220  ; 
progress  of  the  towns,  221 ;  charters 
of,  222  ;  first  symptom  of  the  repre- 
sentation of,  223. 

Township  (the)  or  VicuSy  14. 

Treason,  lands  of  person  convicted  of, 
liable  to.  forfeiture  for  ever,  62 ; 
forfeiture  for  abolished,  364,  «. 

Treasons,  statute  of,  25  Edward  III., 
251,  «.  I  ;  laws  enacting  new,  tfmp. 
Henry  VIII.,  349 ;  accused  persons 
not  heard  in  their  defence,  351  ;  the 
new  laws  of  Henry  VIII.  abolished  by 
Edward  VI.,  357  ;  re-enacted  in  1552, 
ib. ;  two  witnesses  required  in  cases  of, 
ib, ;  the  law  of,  358,  gt  seq. 

Treaty  of  ^Elfred  and  Guthrum  defines 
the  limits  of  the  Danish  occupation, 
10. 

Trial,  first  recorded  instance  of  the 
granting  of  a  new,  165. 

Trials  of  a  political  nature  unjustly  con- 
ducted under  the  Tudors  and  Stew- 
arts, 435. 

Tribunals,  abolition  of  irregular,  by  the 
Long  Parliament,  552. 

Triennial  Act  passed  by  the  Long  Parlia- 
ment, 549. 

Trinoda  necessitas^  prior  to  the  conquest, 
all  lands  subject  to  the,  58. 

Tun^  meaning  of  the  word  originally, 

15. 

Tun-gemdty  an  assembly  of  freemen,  14. 

UDAL,  a  Puritan  minister,  alleged  libel 
by,  on  the  bishops,  432. 

*  Undertakers,' the,  481. 

Uniformity,  Act  of,  A.D.  1559,  413 ;  and 
of  1662,  598. 

Unitarians  excepted  from  the  Toleration 
Act,  I  Will,  and  Mary,  692. 

Universities  Tests  Act,  1871,  696. 

Unlawful  assemblies,  riots  and  combin- 
ations, measures  to  suppress,  by 
Henry  VII.,  341  ;  Act  2  &  3  Ed- 
*•     •ward  IV.  c  S,  aga\x\s\., "i^^. 


VANE  (secretary,  Sir  Heniy),  imp 
dent  speech  in  the  Commons,  544. 

Vaughan,  C.  J.,  celebrated  decision 
BuskdVs  case^  165. 

Venue,  rule  as  to  the,  of  jurymc 
164. 

Victoria,  Queen,  A.D.  1837 ;  heractioi 
regard  to  the  *  Bedchamber  Qu 
tion,'  1839,  65S ;  her  memorand 
to  Lord  Palmerston  on  the  relati< 
of  a  secretary  of  state  to  the  Cro> 
1850,  ib. 

Vicus  (the),  4. 

Vikings,  or   sea-kings,   leaders  of 
Danes,  9. 

Villeinage,   tenure  in,  65  ;  gradual 
cline    of,   259 ;   history  of,   267-; 
its  extinction  promoted  by  the  dis 
lution  of  the  monasteries,  407. 

Villeins,  insurrection  of  the,  a.d.  13I 
267 ;  status  of  the,  temp.  Henry  I 
269. 

Visitation,  articles  of,  issued  by  Rich: 
I.,  160. 

WAGER  of  Battle,  67  and  ib,  n,  2. 
Wager  of  law,  bailiff  must  before  p 

ting  any  one  to  his  law,  have  i« 

nesses,  117. 
Wales,  retained  by  the  Britons,  2  ;  j 

nexation  of,  to  the  English   crov 

354  J    rights,    privilege,  and  laws 

England  extended  to,  ib. 
Waller  (Edmund),  speech  on  mainta 

ing  the  rights  and  privileges  of  Pari 

ment,  542. 
Wallingford,  peace  of,  A.D.  1153,  & 
Walter  (Hubert),  Archbishop  of  Cant 

bury,  appointed  justiciar,  96. 
W.irbeck,  Perkin,  355,  n.  2. 
Wardship^  the  lord  entitled  to,  if  1 

heir  under  age,  61  and   ib,  n.  i  ; 

an  infant  tenant  of  a  socage  esta 

64,  n.  ;  of  children  to  belong  to  1 

mother  or  relation,  76  ;  remedy 

the   abuses   of,   by  Magna    Char 

108 ;  of  lands  held  of  mesne   lor 

III. 
Wason  V.  Walter,    1868,    right    of 

newspaper  to  publish  a    faithful 

port  of  parliamentary  debates,  del 

mined,  691. 
Watch  and  Ward,  system  of,  183. 
Weights  and  measures,  uniformity 

the  standard  of,  enjoined  by  Mag 

Charta,  131. 
Welsh    Marches,   court   of  the   pre 

dent  and  council  of  the,  abolish^ 

552. 
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Wensleydale,  Lord,  altempt  to  create 
hinia  peer  for  life  only,  213,  n.  3. 

Wentwoilh  (Paul,  M.P.),  443,  444. 

Wentwonh  [Peter,  M.P. ),  his  speech  on 
liberty  and  freedom  of  speech,  444  ; 
his  direct  attack  on  Eliiabelh,  445; 
imprisoned  by  (he  Commons,  446 1 
his  speech  on  Mt.  Cope's  Bill,  again 
imprisoned,  ib.  -,  brings  foru'ard  the 
Succession  Questioo,  447. 

Wentworth  (Thomas),  member  for  Ox- 
ford, sent  to  the  Tower  by  James  I., 
483  1  his  parentage,  &c.,  ib.  ».  t. 

Wentworth  (Sir  Thomas)  elected  for 
the  County  of  York,  482,  n.  I  ; 
created  Earl  of  Strafford,  517  ; 
deserts  the  popular  party,  ib.,  the 
adviser  of  Charles  in  his  career  of 
despotism,  ib.;  attaches  great  im- 
portance to  the  opinion  of  the 
judges  on  the  levying  of  ship-money, 
534.  "■  •  i  Pyn  denounces  him,  in 
a  speech  in  the  Long  Parliament, 
547  ;  impeachment  of,  548. 

Westbury  (Borough  of)  lined  for  receiv- 
ing a  bribe  at  an  election,  456. 

Whig  and  Tory  parties,  origin  of  the, 

Whigs,  the,  opinions  of,  as  to  the  for- 
feiture ofthe  Crown  bjrJamcsU., 616. 

Whilelocke  (James)  imprisoned  by 
King  Jamesl.,  490,  h.  1. 

Whitgift  (Archbishop),  43t. 

Widows,  provisions  in  Magna  Charta 
with  regard  to,  109. 

Wilkes  (John),  1766,  his  scheme  of  re- 
form, 676 ;  proceedings  of  the  Com- 
mons against,6Si;  expelled  the  house, 
6S3 ;  declared  incapable  of  re-election, 
i^.;  again  elected  in  1774,  lA;  the  de- 
claration of  the  Commons  expunged 
from  the  joomils,  rf. 

WiUiam  I.,  A.D.  1066-87,  1  competitor 
for  the  Ei^lish  crown,  46;  secures 
the  moral  support  of  the  Pope,  ih. ; 
invades  England  and  defeats  Harold 
at  Senlac.  ib. ;  elected  by  the  Witan 
and  crowned  at  Westminster,  ib, ; 
assumes  the  title  of  '  King  of  the 
English,'  47;   national  act  of  allegi- 


the  great  eaildoms,  57;  his  policy 
national  rather  than  feudal,  65 ;  made 
but  few  changes  in  the  laws,  66; 
renews  the  law  of  Eadward  the  Con- 
fessor, ib. ;  maintains  the  public  peace, 
68;  prohibits  the  selling  of  men  into 
foreign  slavery,  ib. ;  hanhness  of  hi* 


William  I.— 
forest  laws,  ib. ;  reAises  to  accede  to 
Ilildebrand's  icbcme  of  ecclesiastical 
feudalism,  69;  his  canons  of  the 
Royal  supremacy,  70;  his  opulence, 
72;  great  power  of,  ib. ;  his  govein- 
ment  despotic,  ii. ;  summaty  of  hit 
character,  73. 
William  II.,  10S7-1100,  slight  consti- 
tutional importance  of  his  reign,  74; 
gains  the  support  of  the  English 
against  the  Barons,  75  ;  promises  good 
laws,  L^. ;  bis  accession  to  the  Crown, 
18S. 
William  III.,  A.D.  168&-9-1 701-1,  his 
election  to  the  crown  by  parliament, 
307;  his  Invitation  to  England,  614; 
lands  at  Totbay,  615  ;  is  requested  to 
assume  the  provisional  government, 
ib. ;  declines  to  become  Regent  or 
King  Ctinsort,  617. 
William  Iir.   and    Mary,    1688-9,   Mi 

accept  the  crown,  619. 
William   IV.,  sudden  dismissal  of  the 
Melbourne    ministry  by,   657  ;    bis 
surrender  to  Parliaioent  of  the  Crown 
revenues.  662. 
Williams  (John,   Bishop  of  Lincoln), 
tyrannical  sentence  of  the  Star  Cham- 
ber on,  529. 
Wills    and    testaments    recognized    in 

Henry  I.'s  charter,  76. 
Winchester,  statute  of,  13  Edward  I., 

184;  provisions  of,  1S5, 
Windelrank.   Secretary   of   State,   im- 
.  peachment  of,  by   the   Long  Parlia- 
ment, 548. 
ffiCan— wise  men,  those  who  attended 

the  Witenagemot,  3a 
Wilenagemfit,  the,  bishops  mem- 
bers of,  8 ;  its  constitution,  29  j 
practically  an  aristocratic  body,  iA. ; 
title  of  those  who  attended  it,  30 ; 
represented  the  national  will,  31 ; 
its  poweis  most  extensive,  ib.\  coald 
depose  the  King,  Ui.  ;  and  elect  the 
King,  32;  liadadirect  share  in  every 
act  of  government,  33 ;  acted  as  a, 
supreme  court  of  justice,  i#.  ;  its  ex- 
tensive powers  pot  always  exerted, 
S;  its  right  of  electing  a  king  un- 
tered,  46;  continued  by  William 
the  Conqueror,  66 ;  gradually  diange* 


l^ally    appointed    i 
causes,  39 ;  analogous  to  public  no- 

Wolsey  (Caidinal^  aWem^i  V>  \w;vta\- 
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Wolsey — 
date  the  Commons  in  the  matter  of 
taxation,  344;  convicted  of  having 
exercised  jurisdiction  and  authority 
legatine,  389  ;  commenced  a  visita- 
tion of  the  clergy,  403  ;  procured  the 
suppression  of  many  convents  to  en- 
dow a  new  collie  at  Oxford,  ib. 

Women,  Celtic  words  retained  in  our 
language  nearly  all  relate  to,  2,  n.  \ 
comd  only  appeal  for  the  death  of  a 
husband,  121. 

Wool,  heavy  tax  on,  233,  23$,  n.  i,  236  ; 
its  imposition  without  the  consent  of 
the  Commons,  247  ;   grants  on,  by 


Wool— 
the  merchants  to  Edward  III.,  without 
consent  of  the  Commons,  24S. 

Writ  of  privilege,  originally  members  of 
parliament  released  from  custody  by, 
or  Special  Act,  301. 

Wycliffe  (John),  his  writings  *the  be- 
ginning of  the  Reformation,*  259  ; 
the  leader  of  the  Lx}llards,  377  ; 
translates  the  Bible,  378  ;  revolution- 
ary and  socialistic  tendencies  of  his 
•  followers,  ib. 

YOUNG'S  case,  33  Henry  VI.,  free- 
dom of  speech,  296. 


THE   END. 


B1tAl>^\]llY,  A.GMBW,  &  CO.   PElNTKJlS,  WHITBFKIAKS,  LOKDOff. 


A     CATALOGUE 

NEW  AND  IMPORTANT 

LAW     WORKS 

PUBLISHED  ASD  SOLD  BY 

^T EVENS  & HATNES, 

fill!)  |«MisJtrs,  goolistlltrs  *  (grpottes, 

BELL  YARD,  TEMPLE    BAR, 
LONDON. 

BOOKS  BOUKD  IN  THE  BEST  BDIDINGS. 
orks  in  all  Classes  of  Literature  supplied  to  Order. 

FOREIGN  BOOKS    IMPORTED. 

BRARIES  VALUED   FOR   PROBATE,  PARTNERSHIP, 
AND  OTHER   PURPOSES. 

IRARIES  OR  SMALL  COLLECTIONS  OF  BOOKS  PURCHASED. 

arge  Stock  of  Reports  of  the  various  Courts  of  England,  Scotland, 
and  Ireland  always  on  hand,  in  very  superior  condition. 

C«talog«M  and  EiUnutM  Fnndihad,  asd  Ordui  Fiomptlr  EzNntad. 

TE. —  Wc  make  a  special  point  of  supplying  books  in  fine  ordtr,  of 
the  best  editions,  and  botind  in  the  best  and  most  substantial 
binding.  The  slight  advance  thus  created  in  the  cost  of  a  set 
or  series  of  Treatises  or  Reports  is  more  than  compensated  for 
by  their  durability  and  increased  permanent  value. 
TcspectfulJy  request  that  special  care  be  taken  to  ffKe<A  ^ 

letters  intended  for  us  to  the  above  address. 


STEVENS  ft  HAYNES,  BELL  YARD,  TEMPLE  BAR. 

THE     LAW     OF     CORPORATIONS. 


Ju^t  j)u;)ii^hc(l,  in  Svo.,  j)rice  2Ij.,  cloth, 

A     TREATISE    ON    THE    DOCTRINE 

OF 

ULTRA  VIRES: 

BEING 

AN   INVESTIGATION    OF   THE    PRINCIPLES   WHICH    LIMIT 
THE   CAPACITIES,  POWERS,  AND    LIABILITIES 

OP 

CORPORATIONS, 

AND    UORE    ESPLCIALLT    OF 

JOINT    STOCK    COMPANIES. 

BY 

SEWARD    BRICE,    M.A.,    LL.D.,   London, 

Of  the  Inner  TcmpU^  Barrister -at- Lxfiv, 


"  Here  is  a  volume  of  500  pp.  upon  a  title  to 

vhich,  so  far  as  we  arc  aware,  nut  even  a  chapter 

of  any  text-book  in  this  country  ha^  been  devoted, 

and  to  which  we  are  quite  sure  nu  distinct  heading 

has  ever  been  a^^ftigned  in  an  American  Digest. 

....     Upwards  of  iicx)  Cases  are  cited  in  this 

work,  of  which  it  ma^'  be  fairly  assumed  that  few 

do  not  involve  pecuniary  interests  of  considerable 

magnitude.    In  the  next  decade  we  mav  be  sure 

that  the  doctrine  of  Ultra  Vires  as  applicable  to 

railroads,  municipal  and  other  chartered  bodies  in 

the  United  States,  will  a.shume  a  large  political  as 

well  as  legal  importance.     We  wclcume  nis  pioneer 

volume  as  a  fair  result  of  the  author's '  attempt, 

though,  perhapN,  nothing  mure.'  to  collect  and  group 

the  oiore  importamt  of  these  various  decisions.    .   .    . 

This  in  the  only  work  of  its  kind  afforded  the  pro- 

fesiion  of  either  country.    The  Kngli»h  cases,  many 

dr  jp«at  authority  with  us,  arc  here  collectetl  and 

lucidly  arranged.     Besides  the  questions  constantly 

preacnted  to  the  Courts,  it  happens  frequently  that 

Corporation  Counsel  are  called  upon  to  give  advice 

which  may  affect  property  of  great  value.     In  such 

■n  emergency  thu  volume  would   be   of  essential 

Krvice." — Anteruan  Law  Rrfirtv,  October  1874. 

*  Much  a^  one  may  be  surprised  at  the  confusion 
which  clouds  the  doctrine  of  Ultra  Vires  it  is  all 
tfie  more  pleasant  to  notice  the  lucid  manner  in 
which  it  has  been  handled  by  the  author.  His 
arrangement  of  the  work  is  lo^jlcal,  and  his  treat- 
ment of  the  parts  clear  and  conci>e  Ihe  work  is 
arranged  under  four  main  he.iils.  Each  part  appears 
10  be  well  and  approprbtely  filled  up.  The  refer- 
ences to  decided  cases  are  full  and  accurate.  The 
result  is  a  body  of  law  essential  as  an  appendix  to 
any  work  on  Corporations,  and  such  as  should  be 
on  the  shelves  of  any  lawyer  who  assumes  to  have 
a  useful  and  reliable  library  of  modem  law." — 
Canmda  Lmw  ypumal, 

"Mr.  Brice  writes  with  knowledge  and  with  pre- 
cisioa  ;  and  his  volume  i»  probably  as  good  as  was 
I^Msible   in  the  present  stage  of  the  law." — Tkr 

**  When  the  reader  has  once  got  over  the  prejudice 

Ssiwluced  by  Mr.  hiicc's  strange  enmity  with  his 

•Kul^ccC  ^  will  find  him  a  giiide  of  very  great  value. 

^^ucb  information  on  a  difliciilt  and  unattractive 

»uhfeeehas  been  collected  and  arranged  in  a  manner 

'^wU»  will  be  of  great  assistance  to  the  seeker  sifter 
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the  law  on  a  point  involving  the  powers  of  a  com- 
pany."— Law  youmat. 

"Mr.  Brice  himself  calls  his  work  an  attempt  t3 
reduce  a  vast  mass  of  authorities  to  something  like 
order,  and  to  deduce  from  them  tome  generalcon- 
clusions.  To  our  mind  it  is  a  verv  creditable  and 
courageous  attempt,  and  really  of  the  same  class  as 
those  which  started  our  present  excellent  text-books 
in  other  branche-.  of  the  law.  But  here  the  author 
has  chosen  for  him.self  a  subject  ofgreat  difficulty, 
and  one  in  which  he  will  find  it  difncult  to  interest 
the  general  student.  The  doctrine  of  Ultra  Vires 
is  of  very  modem  growth,  and  took  its  rise  in  the 
attempt  of  our  Courts  to  make  old  law  fit  a  new 
state  of  facts  by  using  and  refining  upon  a  maxim. 
The  doctrine  is  thus,  as  Mr.  Brice  says,  purely  the 
creature  of  judicial  decisions,  and  for  this  reason  it 
fomis  a  most  embarrassing  and  awkward  subject 
for  any  legal  writer.  In  this  case  the  author  has 
certainly  worked  hard,  and  displayed  great  industry 
and  research.  He  has  endeavoured,  and  that  suc- 
cessfully, to  force  his  subject  into  some  logical 
order,  and  to  arrance  a  mass  of  vague  decisions 
under  diflerent  heads  as  clearly  as  was  possible. 
He  has,  at  all  events,  laid  the  foundation  for,  per- 
haps, a  more  complete  and  systematic  text-book  ; 
which  at  some  future  time,  when  the  Courts  are 
themselves  mure  logical  in  their  decisions,  will  be 
written.  He  has  certainly  called  attention  to  a 
most  important  branch  of  our  law,  which  has  hitherto 
been  much  neglected.  It  is  a  branch,  also,  which 
is  daily  growing  in  importance  with  the  growth  of 
Corporations  and  the  increase  of  Joint  Stock  Com- 
panies. To  investigate  the  principles  which  limit 
their  capacity,  power,  and  liabilities,  is  certainly  a 
task  worthy  of  tne  undertaking  by  any  lawyer,  more 
especially  at  the  present  time.  We  congratulate 
Mr.  Brice  on  his  success  in  so  far  as  he  has  gone, 
and  look  forward  to  the  time  when  some  future 
edition  of  his  woik  shall,  the  law  itself  on  Ultra 
Vire:>  having  become  more  settled,  be  considered 
as  one  of  our  standard  work»  upon  its  own  special 
subject."— 71*r  Law. 

"  It  is  an  exceedmg,\Y  va\ua\>\e  woi^  »X  >^i\'i>a.mt 
when  the  rights  awd  powci^  ol  Corowiw^^  ««• 
matters  of  so  muc\i  inteiesl  Vn  t>\t  \5xv\\«^  S^^V 
as  well  as  in  Great  BtitAxn.  anA  \w  u^mW^^  c:^^ 
furnish  as  inlereslmn  rcadwft  xo  xV«  ^^^T^^^'b^ 

fcncrally   as  lo   ihe  \aLWv«   or    juaucc.  — uo.w 
U.  .S.)  yaumal  0/  Commerce, 
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In  one  thick  volume,  8\'a,  1873,  P^<^  3^*>  clo^  letteretl, 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY; 

Comprising  the  Bankruptcy  Act,  1S69 ;  the  Debtors  Act,  1869  ;  the  InsoWent  Debtors 
and  Bankruptcy  Repeal  Act,  1869  ;  together  with  the  General  Rules  and  Orders 
in  Bankruptcy,  at  Common  Law  and  in  the  County  Courts ;  * 

With  the  Practice  on  Procedure  to  Adjudication,  Procedure 

to  Liquidation,  Procedure  to  Composition,  and  Procedure 

under  Debtors'  Summons,  Scales  of  Costs  and 

of  Allowance  to  Witnesses. 

Copious  Notes,  References,  and  a  very  full  Index.  Second  Edition.  By  Henry  Philip 
Roche  and  William  Hazlitt,  Barristers-at-Law,  and  Registrars  of  the  Court 
of  Bankruptcy. 


From  THZ  ULW. 
"  The  aim  of  the  authors  in  writing  this  book  has 
been  to  make  it  useful  to  the  i>rore^jiiun,  and  in  this 
they  have  eminently  succeeded.  Bringing  to  their 
task  a  long  and  varied  experience  of  Bankruptcy 
laws,  they  have  been  able,  from  their  position  as 
Registrars  of  the  Court,  also  to  acquire  more  know- 
ledge of  the  practical  working  of  the  new  Act  than 
could  well  have  been  obtained  by  any  other  writer, 
however  gifted  and  industrious.  The  la.<>t  statute, 
which  by  itself  looked  so  simple,  has,  from  the 
number  and  complexity  of  the  rales  frauned  there- 
under, probably  surpassed  all  its  predecessors  in 
accumulating  a  mass  of  forms  and  ceremonies. 
Therefore  it  is  that  a  book  like  the  above  becomes 
absolutely  necessary,  more  especialljy  to  solicitors 
who  have  but  a  small  practice  in  Bankruptcy.  The 
portion  of  the  work  which  to  s\^  will  be  found 
most  useful,  is  that  on  the  practical  procedure ; 
where  they  will  find  plain  and  minute  durections  as 
to  setting  about  the  commencement  of  a  Bankruptcy 
or  Lkimdatiun,  and  alM>  as  to  its  continuance  and 
conclusion.  There  U  also  a  special  and  carefully 
written  chapter  on  Costs.  Ihere  are  included  in 
the  work  all  the  statutes,  rules,  forms,  and  scales 
of  costs,  which  can  be  wanted  in  a  Bankruptcy 
case  :  while  the  Index  U  a  book  of  itself,  and  seems 
unusually  complete.  The  type  and  binding  could 
not  well  be  better.  AltogetKer  we  can  say  of  this 
book  that  it  is  the  product  of  hard  work,  by  men 
who  know  of  what  they  write,  and  that  it  is  worthy 
to  stand  beside  our  best  text-books  on  the  shelves 
of  every  lawyer." 

From  the  LAW  TIMKB. 
"This  work  is  one  which  has  naturally  carried 
with  it  more  weight  than  any  other  text-book, 
having  been  written  by  two  registrars  of  the  Court 
of  Bankruptcy.  In  practice  it  has  been  found  to 
realise  the  anticipations  formed  concerning  it,  in 
proof  of  which  we  have  now  in  our  hands  a  second 
edition.  Perhaps  the  most  valuable  feature  of  the 
work  is  the  fulness  of  the  practical  details  which 
enable  a  tyro  to  transact  hl«  business  with  tolerable 
lecurity.  The  first  half  o(  the  work  comprises  the 
Bankruptcy  Act  and  the  Debtors  Act,  which  have 
been  caroully  and  ably  noted  with  all  the  deci- 
tidif;  and  tne  latter  half  is  devoted  mainly  to 
L  pvactioe  and  procedure.  Tbe  BUU  of  Sale  Act  and 
'one  or  two  other  eoMctments  an  incorporated  which 
tnqueutfy  conaulted  by  the  bankruptcy  practi- 
A  wtry  ebibonte  index  ends  the  volume." 


From  the  IiAW«.JOI7BNAI«. 

"The  work  before  us  also  contains  the  Debtors 
Act  of  1869,  the  Bankruptcy  Repeal  Act  of  1869,  the 
Absconding  Debtors  Act,  1869,  with  several  other 
Acts  and  all  the  General  RiUes  in  Bankruptcy, 
printed  and  annotated  in  the  same  manner  as  the 
principal  Act.  There  is  aL^o  a  very  full  collection  of 
forms  and  bills  of  costs ;  ^/  tk*  p^riufn  o/tJUwcrk 
which  it  dtcidtdiy  the  most  ntrvtl,  and  we  imagitu 
wiU^roog  txtremely  useful,  is  thai  C9m^ed  in 
A»^'*  355-474.  ^>*hich  conteiin  an  expositwm  by  the 
authors  om  the  practice  em  procedure  te  adiudicatiom^ 
liquidaiieHt  and  ccmpcsitioH  with  creditors,  and 
on  procedure  under  a  debtors'  summons.  It  is  not 
often  that  a  practising  lawyer  is  able  to  turn  to  a 
book  on  Practice  written  by  the  judges  of  the  parti- 
cular Cour^  to  which  it  relates,  and,  as  it  were, 
stamped  wtth  the  seal  0/ authority In  con- 
clusion, we  hax'e  only  to  say  that  Messrs.  Roche 
and  Hazlitt  hax'e  appended  to  their  work  a  very 
full  and  copious  index,  and  that  we  can  cordially 
and  conscientiously  recommend  it  to  the  notice  of 
the  legal  profession.** 


From  the  BOIjIOITORS*  JOXTBNAIj. 


(( 


In  the  book  before  us,  a  reader  Is  enabled  by 
means  of  large  consecutive  figures  at  the  head  of 
each  margin  to  reach  the  section  and  cases  he  re- 
quires without  the  trouble  of  referring  to  the  index,      j 
in  the  hurry  of  daily  practice  this  will  probably  be      | 
found  no  small  advantage.      In    the    subsequent      1 
chapters  on  adjudication,  liquidation,  composition, 
and  debtors'  summons,  the  arrangement  adopted  is 
the  convenient  one  fur  practical  purposes  of  tracing      | 
each  consecutive  step  of  the  procedure,  and  weld-      I 
ing  together  the  provisions  of  the  Acts,  Rules,  and      i 
Forms,  with  the  substance  of  the  case^      This      | 
appears  to  us  to  be  successfully  accomplished,  and      j 
the  book,  as  a  whole,  constitutes  a  useful  digest  of     I 
the  statutory  and  case  law.    As  regards  the  former,      I 
the  work  appears  to  contain  every  provision  rela.- 
ting   to  or  connected  with   the  <.\xV>\«cx,  'uk<^>a^va3L 
even  the  orders  made  \tv  \>ec*rtvV>eT,  \^b«i,  XraiaSwc- 
ring  business  iVien  venAm^.    TVe  c»s*^  «cti  >aatfcxv 
from  a  wide  range  ot  teyoni»  ^I^|  «^^^^^*  *-  ^3?^ 
sidcrable  number  oied  (torn  >^^^?f'^:f '^JS* 
index  is  unaaualW  txilX.  ^^^^^^^^^^iS^^LS^  eBX 
and  index ;  and.AastlY.lb©  t^1P«  »»^  V»V»  »- 
that  can  be  demlrcd.** 
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Just  published,  Third  Edition,  in  8vo.,  price  2Qr.,  clothe 

THE  PRINCIPLES  OF  EQUIT 

Jntenlirti  for  rfje  Hint  pt^tulitnt&  an&  tfie  |^rofe00fon. 

By  EDMUND    H.  T.  SNELL, 

or  THB  MIDDLE  TBMPLB,    BARRISTSR-AT-LAW. 

Third  Edition 
By  JOHN  R.  GRIFFITH,  of  Lincoln's  Inn,  Barrister-at-Law. 

In  One  Vol.,  8vb.,  1874, 

%*    I^is  IVork  has  become  a  Standard  Class- Book  in  England^  IrA 

India^  and  the  Colonies, 


"  The  second  edition  of  this  Treatise  was  noticed  in  this  Revitw  in  October,  1873  ;  the  first  editioi 
appeared  in  x868.  We  are  glad  to  see  evidence  of  its  growing  popularity.  As  a  second  book  in  equu 
are  inclined  to  think  it  is  the  best  which  has  been  published.  Mr.  Snell's  Treatise  presents  compi 
and  (considering  the  size  of  the  book)  with  remarkable  comprehensiveness,  the  leading  points  01 
various  heads  of  Equity  jurisdiction.  Its  selection  of  the  most  recent  Cases  is  very  valuable  fo 
student  and  for  the  practitioner  who  desires  a  convenient  vadt-mecnm^  this  book  can  be  safely  n 
mended."'~^iwrrtlraM  Law  Review ^  January,  1875. 


^^yg^ 


"  Equity  can  never  be  made  easy,  nor  is  it 
desirable  that  it  should  be  so ;  but  in  the  fact  of 
the  large  equitable  jurisdiction  conferred  recently 
— that  is,  since  1853— upon  Common  Law  Courts, 
and  the  extension  of  equitable  principles  and  rules, 
to  the  exclusion  of  Common  Law,  contemplated  by 
the  Judicature  Bill,  it  behoves  every  practitioner 
to  know  as  much  as  possible  of 'equity  with  as  little 
expense  of  time  as  possible,  and  for  this  purpose 
we  know  of  no  better  work  than  Mr.  Snell's.  It 
presents  in  a  small  compass  the  substance  of  '  The 
Leading  Cases,'  and  of  Story's  work  on  'Equity 
Jurisprudence  :'  while  students  will  be  delighted  to 
find  clear,  logical,  and  intelligible  explanations  of 
its  most  mysterious  procc<«s  and  development.  The 
work  professes  to  be  based  on  the  lectures  of  Mr. 
Birkbeck,  but  it  has  now  reached  its  third  edition 
in  a  few  years,  and  is  admirably  noted  up  with  the 
latest  decisions  and  enactments.  We  find  particu- 
lariy  good  information  concerning  the  equitable 
and  statutable  rights  of  married  women,  and  the 
priorities  of  equitable  and  legal,  roistered  and  un- 
registered, mortgagees.  Counsel,  attorney,  and 
student,  will  find  it  a  useful,  and  especially  a  safe 
guide  in  what  it  professes  to  teach." — Irish  Law 
Timet. 

"  This  is  a  work  well  known  both  to  students  and 
the  profession,  for  whose  use  it  is  intended — so  well 
known,  indeed,  that  it  requires  no  word  in  its  favour. 
But  the  appearance  of  a  third  edition  of  such  a 
work  at  the  present  time  gives  rise  to  various 
,tft  as  to  the  titcest\v^  ot  a.  mox^  "Hxd^-^v^^^^ 


down,  to  a  very  large  extent,  the  division  ted 
the  two  present  branches  of  the  Bar.  Cm 
Lawyers  will  be  obliged  in  the  future  to  payi 
attention  to  these  equitable  doctrines  whidi  n 
the  new  system  may  enter  into  their  most  orii 
cases.  The  great  merit  of  the  book  now  nadflr 
sideration  is  its  scientific  arrangement  and  aecar 
It,  therefore,  becomes  a  most  excellent  gnidl 
those  Common  Lawyers  who  have  somdi0ir 
quired  the  notion  that  Equity  is  a  vague  tem  i 
sort  of  natural  justice,  and  that  it  recognise 
rules  such  as  are  found  in  the  Common  Lav.  ' 
book  is  indeed  a  most  praiseworthy  and  suceci 
attempt  to  reduce  Ex]uity  Jurisprudence  to  aide 
and  as  such  deserves  every  commcndatioii  that 
be  bestowed  ;  for  by  doing  so  it  makes  one  1 
step  towards  that  complete  codification  of  our 
which  should  be  the  aim  and  the  desire  of  c« 
true  lawyer.  To  the  ordinary  student  of  Eff 
it  is  indeed  unnecessar>'  for  us  to  say  one  von 
its  praise  and  recommendation.  But  as  e< 
Common  Lawyer  must  before  long  add  19 
knowledge  some  idea  of  equitable  doctrine^  it  * 
them  especially  that  we  commend  this  book.  T 
will  find  in  it  the  principles  of  Fruity  set  out 
illustrated  in  a  really  scientific  and,  we  a«y ! 
workmanlike  way,  and  for  this  reason  tbef 
recognise  in  its  method  the  style  of  theu^ 
manner  to  which  they  have  long  been : 
—  The  Law. 


of  its  subject.    IVie  v^^^^V^**  ^^  ^cv>MX>i 
^kt  every  day  ^iccomc  o^  g;T«ax.«  \mv>^fVaxict 


*^-%  as 


**  We  have  received  the  third  edition  of  ^ 
Equity,  by  Mr.  J.  R.  Griffith.    The  statuH- 
ca&t  \v«  "Vva^  \««Tk.  brought  down  to  the  tis* 


one 
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This  day  is  publishetl,  in  one  volume,  8vo.,  price  i&r^  cloth, 

PRINGIPLES   OF  CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR  THE  USE  OF  STUDENTS. 

By  Henry  C.  Deane,  of  Lincoln's  Inn,  Barrister-at-Lavr,  Lecturer  to  the  Incorporated 

Law  Society  of  the  United  Kingdom. 


"  Mr.  Deane  is  one  of  the  Lecturers  of  the  Incorporated  Law  Society,  and  in  hb  elementary  work 
intended  for  the  use  of  students,  he  embodies  some  lectures  given  at  the  hall  of  that  society.  It  would 
weary  our  readers  to  take  them  over  the  ground  necessarily  covered  by  Mr.  Deane.  The  first  part  is 
devoted  to  Corporeal  Hereditaments,  and  the  second  to  Conveyancing.  The  latter  is  prefaced  by  a  very 
interesting  "History  of  Conveyancing,"  and  for  practical  purposes  the  chapter  (Ch.  a.  Part  II.)  on 
Conditions  of  Sale  is  decidedly  valuable.  The  most  recent  legislation  is  hamdied  by  Mr.  Deane  in  con- 
nexion with  the  old  law,  the  Judicature  Act  and  the  Vendor  and  Purchaser  Act  both  being  considered 
in  this  chapter  on  Conditions  of  Sale.  We  might  make  some  interesting  quotations,  but  the  work  is  one 
which  those  engaged  in  conveyancing  should  purchase  and  put  on  their  shelves,  and  welcome  it  with  the 
recon\peudations  which  we  have  already  recorded." — Law  Times. 


**  This  is,  as  its  author  states,  a  purely  elementary 
work.     It  may  indeed  be  called  the  A  B  C  of  con- 
veyancing.   In  the  clearest  and  simplest  language 
the  student  will  find  an  outline,  firstly,  of  the  various 
forms  of  ownership  in  land,  and,  secondly,  of  the 
ordinary  modes  of  conveyances  used  in  transferring 
such  land  from  one  person  to  another.    The  second 
portion  is  founded  upon  lectures  that  were  delivered 
by  the  author  at  the  Incorporated  Law  Society,  and 
is  accordingly  very  clear  and  practical.    The  whole 
woric  is  very  well  and  thoroughly  done,  the  law 
being  brought  down  to  the  present  day,  and  a  clear 
exjdanation  given  of  the  scope  and  effect  of  the 
Vendor  and  Purchaser  Act,  1874,  which  does  not 
come  into  practical  operation  until  next  year.  How- 
ever mudi  the  law  of  real  property  may  be  simpli- 
fied, the  process  can  never  go  so  far  as  to  render 
such  works  as  the  present  unnecessary.   Mr.  Deane 
has,   we  believe,  succeeded   in  writing  the  very 
simi^est  work  ever  published  on  the  abstruse  subject 
of  conveyancing  ;  and  having  apparently  had  some 
experience  of  the  stupidity  of  many  students,  he  has' 
by  his  language  and  illustrations,  explained  points 
of  law  in  a  way  that  cannot  be  misunderstood.  For 
this  reason,  and  as  being  the  most  elementary  work 
combining  the  elements  of  real  property  law  with 
the  principles  of  practical  conveyancing,  we  can 
heartily  recommend  it  as  a  first  book  on  the  subject 
of  which  it  treats.     As  such  we  should  think  it 
would   be  both  worthy  and  suitable  to  be  named 
as  one  of  the  books  that  are  required  to  be  read  as 
a  preparation  for  the  various  Law  Examinations."— 
Tk*  Law,    . 

X 

"  We  can  confidently  recommend  Mr.  Deane's 
work  on  the  '  Principles  of  Conveyancing.'  It  is 
not  exhaustive,  and  does  not  pretend  to  go  fully  into 
the  laws  of  trusts,  powers,  or  remainders,  but  it  fully 
explains  the  several  different  legal  and  equitable 
estates  in  land  and  the  tenure  of  land,  and  the  modes 
-  •<  aUenatioo  used  ia  conveyances  inttr  vivos  and  by 
UL    It  sdso  fuUy  explaias  the  meaning  and  value 


of  the  several  parts  of  the  conveyances,  the  cove- 
nants, conditions,  provisoes,  exceptions  and  reser- 
vations, habendums,  and  the  proper  form  of  recttab, 
&c.,  &C. — a  point  frequently  neglected  in  other  and 
more  pretentious  treatises.  It  contains  excellent 
chapters  on  purchase  deeds,  leases,  mortgages, 
settlements,  and  wills ;  and,  in  addition,  Mr.  Deane 
treats  of  conditions  of  sale  most  fully  amd  clearly. 
It  seems  essentially  the  book  for  young  convey- 
ancers, and  will,  probably,  in  many  cases  supplant 
Williams.  It  is,  in  fact,  a  modem  adaptation  of 
Mr.  Watkin's  book  on  conveyancing,  and  is  fully 
equal  to  its  prototype."— /mA  Law  Times. 

"  ▲  general  review  of  the  scope  of  Mr.  Deane's 
volume  and  a  perusal  of  several  of  its  chapters 
have  brought  us  to  the  conclusion  that,  though  its 
contents  are  purely  elementary,  and  it  contains 
nothing  which  is  not  familiar  to  the  practitioner, 
it  may  be  extremely  useful  to  students,  and  especially 
to  those  gentlemen  who  are  candidates  for  the 
various  legal  examinations.  There  are  so  many 
questions  set  now  on  case  law  that  they  would  do 
well  to  peruse  this  treatise  of  Mr.  Deane's,  and  use 
it  in  conjunction  with  a  book  of  questions  and 
answers.  They  will  find  a  considerable  amount  of 
equity  case  law,  especially  in  the  second  part  of 
Mr.  Deane's  book,  which  comprises  in  substance 
some  lectures  delivered  by  the  author  at  the  Law 
Institution." — Law  Jourjiah 


"  As  Mr.  Deane's  work  is  addressed  to  the  rising 
generation   of  conveyancers,    '  students   entering 
upon  the  difficulties  of  real  property  law,'  it  may  be 
presumed  that  he  does  not  fear  the  immediate  anni- 
hilation of  that  noble  science  in  its  traditional  forms 
by  any  legislative  changes.      The  first  part  of  the 
volume  is  composed  of  a  series  of  diapters  on  c»t- 
poreal  hereditaments,  and  \Vi«  sncoxA  \ax\.  o^  vscda 
lectures  on  coQve<yai^cv&iL  TcctuxXij  ^t^A.M«.t^Vf  ^^ 
author  at  the  Law  \n&^\uuou.    \x.  vi  «oft>^^  ^  ^"^ 
that  Mr.  Deane  NiiT\te*  cVeaxV^  mA  \»  %^^  v*«^' 
Satnrday  Revum, 
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This  day  is  published,  in  one  volume,  8vo.,  price  2Ij.,  cloth, 

A  NEW   LAW   DICTIONARY, 


AND 


tttstitttte  of  tf)e  toijole  Hato ; 

EMBRACING    FRENCH    AND    LATIN    TERMS,    AND 

REFERENCES    TO    THE    AUTHORITIES, 

CASES,    AND    STATUTES. 

By    ARCHIBALD    BROWN, 

M.A.  Edin.  and  Oxon,  and  B.C.L.  Oxon,  of  the  Middle  Ten>ple,  Barrister-at- 
Law,  Author  of  the  "  Law  of  Fixtures,"  "  Analysis  of  Savigny's 

Obligations  in  Roman  Law,*'  &c 


4K 


**  This  book  certainly  answers  to  its  first 
title,  if  it  hardly  comes  up  to  the  ambitious 
idea  of  its  second.  For  the  purposes  of 
working  law  students  nothing  could  be  more 
useful.  Besides  explaining  every  legal  term, 
new  and  old,  so  carefully  indeed  as  to  in- 
clude the  word  *re,*  the  author  gives  short 
notes  upon  points  of  law,  which  are  excel- 
lent^ specimens  of  clear  and  compressed 
"writing.  References  to  cases  a^d  statutes 
are  abundant,  as  also  to  the  best  text  writers 
on  each  subject.  As  an  example  of  Mr. 
Brown's  resolute  endeavour  to  reduce  even 
the  vaguest  and  widest  portions  of  our  law 
to  some  clear  first  principles,  we  may  refer 
readers  to  the  title  *  Fraud,'  where  they  will 
find  nine  columns  of  compressed  learning 
scientifically  arranged.  French  and  Roman 
law  terms  and  doctrines  are  also  carefully 
explained,  while  even  the  growth  and  cha- 
racter of  the  British  Constitution  are  shortly 
but  -clearly  set  out  under  their  proper  head- 
ings. As  already  stated,  the  book  is,  for 
students,  invaluable ;  but  members  of  the 
profession  will  also  find  it  useful  for  ready 
reference ;  and  certainly  the  public  could 
find  a  great  deal  of  curious  information  in 
its  pages.  We  are  always  glad  to  be  able 
to  speak  well  of  a  book  which,  like  the 
present,  shows  signs  of  good  earnest  work. 
Herc^  the  style  and  execution  are  worthy  of 
the  'great  s\ibjecl  cYiomiv,  ^wd  more  than 


I 


get-up  of  the  book  could  not  be  better ;  and 
we  are  glad  to  note  that  the  edges  are  ready 
cut,  thereby  saving  the  reader  much  trouble, 
and  tending  to  keep  the  book  itself  neat  and 
clean  in  appearance  for  a  long  time  to  corner 
even  though  in  constant  use." — 77u Law. 

"  In  a  modest  preface  Mr.  Brown  intro- 
duces us  to  a  rather  ambitious  work.  He 
has  endeavoured  to  compress  into  less  thin 
four  hundred  pages  the  whole  law  of  Eng- 
land, and  has  evidently  bestowed  much 
pains  on  the  execution  of  the  task.  He 
does  not,  however,  aim  at  anything  higher 
than  rendering  a  service  to  students  prepar- 
ing for  the  Bar  or  for  the  lower  branch  of 
the  profession,  and  there  can  be  no  doubt 
that  he  has  produced  a  book  of  reference 
which  will  be  useful  to  the  class  he  has  hid 
in  view.  The  conditions  which  are  imposed 
by  the  very  nature  of  such  a  work  neces- 
sarily limit  the  possibility  of  making  it 
altogether  satisfactor)'.  If  it  goes  thoroughy 
into  the  rules  and  principles  of  every  branch 
of  law,  it  becomes  too  bulky  to  answer  the 
purpose  for  which  it  is  composed  ;  and,  on 
the  other  hand,  there  is  the  danger  of  sacri- 
ficing completeness  to  compression.  Mr* 
Brown  hai>  perhaps  done  about  as  much  a$ 
any  one,  not  a  rare  genius,  could  do  in  such 
a  case,  and  his  Dictionary  will  be  serviceable 
to  those  who  are  in  want  of  hints  and  ^^ 
ferenccs,  and  are  content  with  a  gcncol 


cannot  be  ssliOl  \w  \Xs  ^womx.  TVv^X  \<5i^^  <^\.  ^X^'*  w  Icijil  principle.  It  is » 
tine  is  exceWewlte  x\ve  p>iTX>ost  ol  ^xv^-  \  W^>j  >awiV  v^  V^n^  ^v  ^tv^^j.  ^^5^-*:- 
any  point  that  \s  SOXXgVvl ;  V\v^  ?.^x.exiX\  ^aturdav  Rcu-.. 
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In  one  volume,  8vo.,  1870,  price  tSt.,  cloth  lettered, 

THE   LAW   OF  COPYRIGHT, 

In  Works  of  literature  and  Art ;  including  that  of  the  Dnuna,  Music,  Engraving, 
Scnlplure,  Painting,  Photognphy,  and  Ornamental  and  Useful  Designs  ;  together 
with  IntemaCion»l  and  Foreign  Copjnight,  with  the  Statutes  relating  thereto, 
and  References  to  the  English  and  American  Decisions,  By  Waltek  Akthdb 
COPINCER,  of  the  Middle  Temple,  Barrister-at-Law. 
"A  book  that  ii  certainly  the  molt  complete  Rea-  |  nollcid,  and  the  law  ix  its  bearinn  ii  fioty  and 
of  copynghl  nhieh    I   Judiciously  treated."— iTb  ^Mlvfitr. 

I  capital  book  on  ConyriEht,  The  reader  will  find 
in  it  duiioni  on  the  laleit  casa  bearing  on  the 
lubject,  chapter!  on  Inieniatiiinal  Copyright,  and 

'  ighly  eood'one  !'_lheK  ii    \    litluri' CirciJ'  "^ 


.  everbccnpiibtuhed 
'A work  much  needi 
lecdingly  well."— ,^" 


trK5^ 


VMi   ud-   j 


Second  Edition,  in  one  thick  volume,  c 


n  8vo.,  price  201.,  cloth, 


THE   PROBATE.   LEGACY.   AND   SUCCESSION 
DUTY   ACTS: 

Comprising  36  Geo.  III.  cap.  52  ;  45  Geo.  III.  cap.  zS ;  5;  Geo.  Itl.  cap.  184 ;  Uld 
16  &  17  Vict.  cap.  51  ;  with  an  Introduction,  copious  Notes  and  References  to  all 
the  decided  Cases  in  England,  Scotland  and  Ireland,  to  Michaelmas  Tenn  1870 ; 
together  with  an  Appendix  of  Statutes,  Forms,  Tables  of  Duties,  and  a  full  Index. 
By  Alprp.d  Hanson,  Esq.,  Comptroller  of  Legacy  and  Succession  Duties. 

"Itii  the  only  comptelE  hook  upon  a  subject  of          "  Sinn;  Mr.  Hanun  produced  his  Rnl  edition  he 
-  ■- >-■-■--■ "■■--       •—   1. —   ■—-■  Comptroller  of  Lei 


neat  importance,  but  which  docs  not  come  within 
tba  regular  course  of  professional  «iudy,  and  there- 


e  havin 


useful 


a   appointed   Comptrolli 
>n  Duties.     His  book  : 


iti^Vm 


In  8vo.,  1873,  price  lor.  6J.,  doth, 

THE   BOVILL   PATENT 

A  Collection  of  the  Summings-up  and  Judgments  in  the  Liligation  under  the  Faleat  of 
SIh  June,   1849,  granted  to  the  late  G.   II.  Bovill  for  Improvements 


Manufacture  of   Flour,      With   an 

W.  W.  Wynne,  Attorney- at- Law. 

'  TMt  of  C^ttHU:  Inttoduetioo-Tudgmeol  of 
Ae  Court  of  Eichequer  in  BovUl  v.  I^nun  (jo  Jan. 
.W)-The  Specif.«tion  under  the  P«en.  ^  .«« 

al  DiptTord— Bovill  v.  Keyworth  (at  Nisi  Prius, 

Ik  Rolls,  AprU,  i86«)— Bovill  v.  Goodier  (Trial 
Mbre  V^UIes,  J„  Dec.  tSWl-Bovill  i,.  Crate  (Vice- 

Chaneellor  Wood,  iom.  iB6j)-nDvlll  -.  Cowan 
(Master  of  the  Rolli,  July,  ii6jl— BovUl  o.  Smith 
(Vice-chancellor  W«id,    Nov.    1S67I  —  Bovill  V. 
Goodiet  (Trill  before  Byles.  J.,  Feb.  laSSI— Bovill 
V.  Cowan  (Lord  Cairai.  C,  July,  iSbS)— Bovill  r-. 
Smith    (Lord    Cairni,   C,    Dec    iSce)  ~  Bovill  V. 
Coodiei    (Appeal   for    New   Trial,    before   Lord 
JJalherlcy,  C.,  Dec.  1868)— BoviU  p.  Finch  (C.  P.)- 

In  8vo.,  1872,  price  izj.,  cloth. 

Ah  Exposition  of  the  Laws  of  Marriage 
AND  Divorce. 

As  administered  In  the  Court  for  Divorce  and  MalrimonuA  Ckowv  >Afti  ■&«  TUtfiisA  "^^ 
Procedure  in  each  liad  of  Suit ;  Illustrated  by  Co^oms  "NtHse*  ol  Cia**.  '^1 
Brsst  Bkowmna,  of  the  June*  Temple,  Banister-at •!.».'«- 
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THE  LAW  OF  INJUNGTIONa 
In  two  volmnesy  royal  8va,  1872,  price  yor.,  cloth, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS 

EMBRAaNG  ALL  THE  SUBJECTS  IN  WHICH 

COURTS   OF  EQUITY  AND  COMMON    LAW 

HAVE  JURISDICTION. 

By   WILLIAM    JOYCE, 

OF    LINCOLN'S    INN,   BARRISTER-AT-LAW. 


REYXEYTS. 

"A  work  which  aims  at  being  so  absolutely   I       "From  these  remarks  it  wiU  be  suflBdeatly  pe 
complete,  as  that  of  Mr.  Joyce  upon  a  subject    1    ceived  what  elaborate  and  painstaking  industry,  a 


which  is  of  aknost  perpetual  recurrence  in  the    ,'  well  as  legal  knowledge   and   ability,  has  bee 

Courts,  cannot  fail  to  be  a,  welcome  offering  to  the    1  necessary  in  the  compilation  of  Mr.  Joyce's  work 

ptofcssion ;  and,  doubtlesi,  it  will  be  well  received  No  labour  has  been  spared  to  save  the  practitione 

and  largely  used,  for  it  is  as  absolutely  complete  as  labour,  and  no  research  has  been  omitted  whici 

it  aims  at  being This  woik  is,  therefore,    ;  could  tend  towards  the  elucidation  and  exemplifi 

eminently  a  work  for  the  practitioner,  befng  full  of  cation  of  the  general  principles  of  the  Law  and 
practical  utility  in  every  page,  and  every  sentence.  Practice  of  Injunctions." — Law  JoummL 
of  it.  ...  .  We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the  "  "«  ^"^  ^^^  attempt  to  go  an  inch  beyond  dut 
law,  and  the  author  on  his  production  of  a  work  of  f"*"  ^*»»ch  he  has  express  written  authority ;  he  al- 
permanent  utiUty  and— fame."— £«»  Magasine  lows  the  cases  to  speak,  and  does  not  speak  for  them. 
and  Rroirw,  **  I^^  work  is  something  more  than  a  treatise  on 

the  Law  of  Injunctions.    It  gives  us  the  gcneni 

"  Mr.  Joyce  has  produced  not  a  treatise  but  a  law  on  almost  every  subject  to  which  the  process  oi 

complete  and  compendious  exf>Oiition  of  the  Law  injunction  is  applicable.    Not  only  English,  but 

and  Practice  of  Injimctions  both  in  equity  and  com-   ,  American  decisions  are  cited,  the  aggregate  number 

mon  law.                                                                        ;  being  3,500,  and  the  statutes  cited  160,  whilst  the 

"  Part  III.  is  devoted  to  the  practice  of  the    j  index  is,  we  think,  the  most  elaborate  we  have  ever 

Courts.    Contains  an  amoumi  0/  vaiuabU  and  ,  seen— occupying  neariy  soo  pages.    The  work  i^ 

ttckMieml  matter  nontkert  tlse  collected,                      •  probably  entirely  ezhaustive.** — Law  Times. 

*'  Mr.  Joyce's  work,  within  the  limits  whidi  he  has  assigned  himself,  is  well  done.  He  has  been 
evidently  dfligent  in  the  collection  of  cases,  and  the  points  decided  are  stated  with  accuracy,  and  with 
more  fulness  of  detail  than  in  any  work  on  injunctions  with  which  we  are  Camiliar.  It  cannot  fail  to  be 
useful  in  instructing  practitioners  in  the  proper  employment  of  this  much  abused  method  of  procedure."" 
Amerieam  Law  Retnew, 

"  Mr.  Joyce  has  produced  a  clear,  scientific,  and  thorough  treatise  upon  the  subject  of  injunctiofts 
which,  tmlike  most  English  works,  will  be  nearly  as  useful  to  the  American  as  to  the  English  practitioner. 

*'  We  doubt  if  there  can  be  a  single  case  of  any  note  found  upon  injunctions  in  the  English  law  that  is 
not  dted  in  theM  volumes." — Chicago  Legal  News. 

"  TWi  woric,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  woric  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practkre  of  granting  injunctions.  It  mu%t 
supersede  all  other  works  on  the  subject.  The  terse  sutement  of  the  practice  will  be  found  of  incakuUbk 
value.  W^BMg^ae  book  as  soitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  oomnon 
law  ^'^^^'^^^^^^K^B^*  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  La« 
and  T  ^^^K^^^  V^taX-mo^  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 

JQ^^  ^■felBSl  «ai\^<S\  «iTa.Ti^«^.  '^^  \«(3^  >3^aX  <bds  work  is  destined  to  take  its  pbcc 

^■Mld  the  tovXxKdL  oa  ^Sn:^  \m^<3^^*^  w^<cidL  <&  ^\oi^>k.  ^cwkSt^    Tba  antbor 
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In  one  volume,  royal  8yo.,  1869,  price  30J.,  cloth  lettered, 

CASES    AND    OPINIONS    ON 
CONSTITUTIONAL  LAW, 

AND    VARIOUS    POINTS   OF    ENGLISH    JURISPRUDENCE. 
Collected  and  Digested  from  Official  Documents  and  other  Sources; 

WITH   NOTES. 
By  WILLUM  FORSYTH,  M.A.,  Q.C., 

i  Standing  Counsel  to  thi  Secretary  of  State  in  Council  of  India^ 

;    Author  of  «*  Hortensius,"   "  History  of  Trial  by  Jury,"  "  Life  of  Cicero,"  etc.,  late 
'  Fellow  of  Trinity  College,  Cambridge. 


/ 


From  the  OONTSMFORABY  BSVDBW. 

'I  We  cannot  but  regard  with  interest  a  book 
which,  within  moderate  compass,  presents  us  with 
the  opinions  or  res^onsa  of  such  lawyers  and  states- 
men as  Somers»  Holt,  Hardwicke,  Mansfield,  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abinger, 
Denman,  Cranworth,  Campbell,  St.  Leonards, 
Westbury,  Chelmsford,  Cockbum,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  of 
each  chapter  of  the  'Cases  and  Opinions,'  Mr. 
Forsyth  has  added  notes  of  his  own,  containing  a 
most  excellent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  '  Opinions ' 
refer.  .  .  .  Our  space  precludes  us  from  dwelling 
upon  the  contents  of  tfiis  work  at  anv  greater 
length,  but  we  think  we  have  said  enough  to  show 
that  it  is  worthy  of  a  place  on  the  book-shelves  of 
our  statesmen,  and  all  who  take  nn  interest  in  con- 
stitutional, or  rather,  national  and  colonial  ques- 
tions." 

From  the  IiAW  MAQAZINB  and  IiAW 
RSVISW. 

"  Mr.  Forsyth  has  largely  and  beneficially  added 
to  our  legal  stores.  H  is  work  may  be  regarded  as  in 
some  sense  a  continuation  of  '  Chalmers's  Opinions 
of  Eminent  Lawyers.'  .  .  .  The  constitutional 
relations  between  EIngland  and  her  colonies  are 
becoming  every  dav  of  more  importance.  The 
work  of  Mr.  Forsyth  will  do  more  to  make  these 
relations  perfectly  olear  than  any  which  has  yet 
appeared.  Henceforth  it  will  be  the  standard  work 
of  reference  in  a  variety  of  questions  which  are 
constantly  presenting  themselves  for  solution  both 
here  and  in  our  colonies.  .  .  .  Questions  of  colonial 
law  by  no  means  occupy  an  exclusive  share  of  the 
volume.  .  .  .  Among  other  questions  on  which 
'  opinions '  are  given,  and  of  which  careful  sum- 
maries and  generalisations  have  been  added  by 
Mr.  Fonyth,  are  those  relating  to  vice-admiralty 
jurisdiction  and  piracy ;  the  prerogatives  of  the 
Crown  in  relation  to  treasure  trove,  land  in  the 
colonies,  mines,  cession  of  territory,  &c. ;  the  power 
of  courts-martial,  extra-territorial  jurisdiction,  alle- 
giance, the  Ux  loci  and  the  Ux/ffri,  extradition, 
and  appeals  from  the  colonics.  The  vc^iune  bears 
maHcs  (^extreme  care  and  regard  to  accuracy,  and 
£g  ia  erery  respect  a  valuable  contrihutioa  to  consti- 
iutiimai  law," 


From  the  CANADA  IiAW  JOUBNAIi. 

"  Mr.  Forsyth  at  the  present  juncture  has  done 
good  service  not  only  to  his  profession,  but  to  all 
men  who  take  any  interest  in  public  affiiirs,  and  we 
therefore  hope  that  those  for  whom  the  book  is 
esi>ecially  intended  will  not  be  backward  in  giving 
to  it  that  support  which  the  industry  and  ability  of 
its  author,  and  the  public  spirit  and  enterprise  of 
its  publishers,  so  well  deserve." 


From  the  IiAW  TIMXB. 

*'This  one  volume  of  560  pages  or  thereabouts 
is  a  perfect  storehouse  of  law  not  readily  to  be 
found  elsewhere,  and  the  more  useful  because  it  is 
not  abstract  law,  but  the  application  of  principles 
to  particular  cases.  Mr.  Forsyth's  plan  is  that  of 
classification.  He  collects  in  separate  diapters  a 
variety  of  opinions>bearing  upon  separate  branches 
of  the  law.  Thus,  the  first  chapter  is  devoted  to 
cases  on  the  common  law,  and  the  law  applicable  to 
the  colonies  ;  the  second  to  the  ecclesiastical  law 
relating  to  the  colonies  ;  the  third  to  the  powers 
and  duties,  civil  and  criminal  liabilities,  of  governors 
of  colonies;  the  next  to  vice-admindty  jurisdiction 
and  piracy  ;  the  fifth  to  certain  prerogatives  of  the 
Crown:  such  sis  lands  in  the  colonies,  grants, 
escheats,  mines,  treasure  trove,  royal  fish,  felon's 
goods,  writ  ne  exeat  regtuf,  proclamation,  cession 
of  territory,  and  creation  of  courts  of  justice  ;  the 
sixth  chapter  contains  opinions  on  martial  law  and 
courts-martial ;  the  seventh  on  extra-territorial  juris- 
diction; the  eighth  on  the  Ux  loci  and  lex  /ori; 
the  ninth  on  alKgiance  and  aliens ;  and  then  suc- 
cessively on  extradition  ;  on  appeals  from  the  colo- 
nies ;  on  the  revocation  of  charters ;  on  the  Channel 
Islands ;  on  the  nationality  of  a  ship,  and  other 
matters  relating  to  ships ;  on  the  power  of  the 
Crown  to  grant  exclusive  rights  of  tmde  :  on  writs 
of  habeas  corinis ;  on  certain  points  relating  to  the 
criminal  law  ;  and  lastly,  on  misc«Uaxtfts>>xs.vaN:^\«.o&, 
such  as  the  dcclaxauouot  vi>x\«ioT«\tf»vXva»&\  ao^ 
the  right  ot  war,\joot7axidv^«,»a^o\v^^^^»J- 

of  a  Siarriaac  \lceTice TV.\»  V-^^.  ^^ 

read,  and  ^eretox^  vie  ^^^^^'^^^^iV^      -Ttwe 

of  ihc  volume,"  

d    » 


ao 


mfXIB  4  mLTWEM,  BBU.  TAmD,  TSMPLB  lAB. 


In  ooe  thick  Tolimie,  Sra,  1S69,  price  32/^  dotli, 

THE  LAW  OF  RAIM/^AY  COMPANIES. 

Compcisxag  the  Cominiiia  Cksses,  the  Lands  Claoses,  the  Railways  Clauses  Consoli- 
danoQ  Acti»  the  Knlvay  Compaxiics  Act,  1867,  and  the  Regnlation  of  Railways 
Act,  1S6S ;  with  Xoies  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of 
the  rear  1S6S ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
rdx^ng  to  RaHwajs,  and  the  Standing  Orders  of  the  Honses  of  Lords  and 
Commons  ;  and  a  copioos  Index.  By  HE?fRY  Godefroi,  of  Lincoln's  Inn,  and 
JoHX  Shortt,  of  the  Middle  Temple,  Barristeis-at-Law. 

ooaies  a  isass  of  matter  relatiof  to  the  vohmtary 
aod  oompnkoiy  acfuii^tioa  of  lands  by  Raiwair 
Coapanies,  vhue  the  '  compensation '  cases  strctcn 
over  some  £fty  pages.      So  also  under  the  third 

the  poven  and 
coDstructioa  of 
t  Companies  as 
of  passens'efs  and  goods  is  also  elocidated 
in  the  most  elaborate  style.    The  '  Rating  of  Rail- 
wars '  adds  several  pages  of  authorities.  .   .  •  We 
bebere  that  ve  have  said  enough  to  show  that  dm 
book  will  prove  to  be  of  pre-eminent  value  tt>  prac- 
titioners, both  before  Parliamentary  committees  and 
b  the  Courts  of  Law  and  Equity-"-— Z^w  JmmmML 


\gt  c£  this 
of  its  ccMZtaits. 
Ralway 


7 


is   the   best  possfble 
Here  we  have  all  the 
CocpasSeSi,  with  the 
in  a  vaS3iz.e  exqci- 
c£  j^xi  casvt 
We  have  alu,  what  is  c5ect  to  the 
a  cocpSete  r-.a-:-^!  c(  refereeoe  of  all  the 
<Voded  eves  9c  Railway  Law.  together  with  an 
'  »-*'*  o^'.w  c^-jst  and  ac=crasc  a  natsire,  as  to 

e»ery  sectaoB  and  every 
r-rr  easy  in  the  highest  degree.  .  .  .  We  find 
pages  of  azzhxiSes  on  *  transfer  of  shares,'  *  calb,' 
•fcfefcare  cf  shares.'  •-ki. /«..' 'Uoyd's  bonds,' 


prac- 


cjcsacts  by 


aad  'divideads^'    Then 


Stccni  Edition,  1S70,  in  Svo.,  price  161.,  doth, 

THE  LAW  OF  COMPENSATION 

FOB  IiANDB,  HOUSES,  Slc 

Under  the  Lani$  ClATises,  Railwars  Clau-ies  Consolidation  and  Metropolitan  Acts,  &c., 
with  a  fixil  Collection  of  Forms  and  Precedents.  Second  Edition  (much  enlarged). 
Bj  Ey££  Lloyd,  of  the  Inner  Temple,  Barrister-at-Law. 


branches  of  die  law  lying  within  so  small 
afiect  so  Kasy  asd  sjch  important  in- 
ns that  which  gives  czipessatica  ioT  l^z^is 
ihr  taken  for  the  pcrpose  of  pf-^^>c  im- 
ise  f or  a  pcilic  b^iefit. 


prvreBCBttOr 
and  for  inj'-riendjoe  ta  otcer  pctvaie  pr^^«rties  by 
the  coossnictioa  cf  the  z:eces.sary  wisrcs.  The 
decided  «f»s  the  q-csticns  that  arise  for 
ia  the  appccaiioc  of  this  law  are  very 
Bzserti^  toi  czany  of  thsz:  very  diiEcj!i :  and  a 
ooUccDoa  of  thcaweC  arranged,  widi  the  principles 
they  dcteaanne  cieanj  stated  appended    to    the 


statute,  could  not  fail  to  be  cordially  wdcomod  by 
all  concerned  in  properties  they  aiTected,  whether 
lawyers  or  land  valuers.  It  b  not  therefore  sur- 
prising that  Mr.  Lloyd's  admirable  treatise,  ea- 
naustive  as  it  is,  should  have  passed  so  rapidly  into 
a  second  edition.  But  short  as  is  the  time  since  it 
made  its  nrst  appearance,  it  has  sufficed  to  produce 
i)uite  a  crop  <k  new  decisions,  ail  of  which  have 
been  carefully  noted  up.  The  rolume  contains  also 
a  valuable  collection  of  practical  precedents." — 
Law  Timet, 


In  Svo.,  price  2J.  6^/., 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND  THEIR  TESTS. 


In  a  hondr  volmse,  crown  Sro.,   1S70,  price   loj.  6i/.,  cluth, 

THE    LAW    OF    SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts ;  with  the 

Principal  Auihoriiies,  English  and  American,  brous^ht  down  to  the  present  lime  ; 

and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc     By  EbWYN 

Jon £5,  of  Gray's  Inn,  B:m^l5ter-ar-Law. 

his  fimplidty  of  style."  —  Livrff&al  Janmal  ff 
C^mtnerct. 

"  An  admirable  treatt>e  on  an  important  branch 
of  jurisprudence  is  compiled  by  Mr.  Ldwj-n  Jonc-. 
of  Gray'»  Inn,  Baxristcr-at-Law,  who,  in  a  conip>:^c: 
^olun:e,  c:i%-es  us  a  very  comprehensive  staicmeni  ci 
'  The  Law  of  Salvage,'  a^  administered  in  the  Hi;h 
Court  of  Admiralty  and  the  County  Courts ;  «x:h 
the  principal  authorities,  LnsUsh  and  American, 
broufht  down  to  the  present  lime,  and  an  Appcn* 
dix  containing  statutes  forms,  tables  of  fees.  &c 
^T.  ^cittes  has  consulted  a  «i4e  rans:*  of  ca>cs« 
axi\  vpKenasaafd^  wv^\  -at.>&x2QL  ^SuU.  %ad  clearness  the 
\ei&u|L  V^v&icc^uev  ^«&.>m^^&&  5x00^  xcvnoAswk  H«&cr 

.   \  «^taxc&.    ■Vk».wtrf«L\s"^aiA^x»\«w» 


'  Tins  book  will  be  of  innni:e  scrkice  t3  lawyers 
ia  the  naritiize  law  courts  and  to  those 
ia  shippiag.  1=  shcTt.  Mr.  Jcces's  book 
IS  a  coanletc  gntdc,  and  is  full  of  inionratijn 
an  phases  of  the  r^bjec:,  tersely  and  clearly 
It  will  be  quite  as  useful  to,  as  it  b  as 
S'-di  aieedcd  br,  Sc  American  lawyer  as  the 
V.  riflikh.  beca'.ise  the  sahra^e  laws  of  AjDerica  aud 
rr.^lAnd  xre  acch  ahke,  and  Mr.  Jones   cakes 

is  aii  Aa  aoR  ««k»iae  v^""**  the  sub- 

ia  \mk,  >aaiW  VB&erttoQf^ 
r.  K«w,  V«««w*,  Vt  "va- 

^  m^rt   ^  ^itst^  t«n^- 


STEYSHS  ft  EATNSS,  BELL  TABD,  TSXPLE  BAB. 
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In  Svo.,  1872,  price  gs.,  cloth, 

THE  RULE  OF  THE  LAW  OF  FIXTURES. 

Second  Edition,  embracing  references  to  English,  Scotch,  Irish,  and  American  Decisions. 

By  Archibald  Brown,  M.A.  Edin.  and  Oxon.  and  B.C.L.  Oxon.,  of  the  Middle 

Temple,  Barrister-at-Law. 


"  It  is  a  good  and  very  sensible  and  readable  book 
to  the  pi^cdcal  and  common  sense  English  and 
American  lawyer.  }t  takes  up  a  difficult  subject, 
begins  at  the  very  beginning^  tracing  the  decisions 
in  the  order  of  time,  and  showmg  how  they  gradually 
extended  a  principle  here,  then  another  there,  unul 
finally  a  system  is  built  up,  somewhat  incoherent, 
but  good  enough  for  all  practical  purposes,  and 
enabUng  the  lawyer,  to  use  our  author's  words,  *  to 
advise  upon  Modem  Cases.'  We  have  read  it 
with  much  rest,  and  greatly  admire  it.  .  .  .  We 
can  recommend  it  as  being  an  exhaustive  compila- 
tion."— The  SoHihtm  Law  Review. 

"Great  industry  has  been  spent  in  reconciling 
the  numerous  decisions  on  a  very  difficult  branch  of 
law,  and  even  in  illustrating  it  by  references  to 
American  cases.  ...  In  one  respect  Mr.  Brown 


seems  admirably  adapted  to  the  task  of  writing  on 
the  law  of  fixtures.  He  is  strongly  convinced  of 
the  influence  of  history  upon  law.  In  his  opening 
sentence  he  tells  us  that '  it  has  been  said  of  history 
that  it  finds  its  entablature  in  law ;  it  may^  con- 
versely be  said  of  law  that  it  finds  its  explanation  in 
history.'  The  sentence  is  a  good  opening  upon  a 
subject  which  owes  so  much  of  its  law  to  arbitrary 
rules  rather  than  general  principles  as  fixtures. 
Mr.  Brown  proceeds  to  trace  the  effect  of  history 
on  his  subject  in  a  passage  which  is  vciy  itfropoe: — 

Mr.  Brown's  seventh  and  last  chapter 

will  be  found  to  contain  a  most  serviceable  enume- 
ration of  the  recent  cases,  arranged  according  as 
the  conflict  was  between  landlord  and  tenant, 
mortgagor 
Journal. 


and   mortgagee,  and  so  on."  —  Law 


In  8vo.,  1867,  price  u.,  sewed, 

LLOYD'S      BONDS: 

* 

THEIR    NATURE    AND    USES. 
By  Henry  Jefferd  Tarrant,  of  the  Middle  Temple,  Barrister-at-Law. 


In  8vo.,  1870,  price  7^.  6</.,  cloth, 

THE  HISTORY  OF  THE  LAW  OF  TENURES  OF  LAND  IN 

ENGLAND  AND  IRELAND. 

By  W.  F,  FiNLASON,  of  the   Middle  Temple,  Barrister-at-Law. 


"Mr.  W.  F.  Finlason  has  done  good  service  in 
publishing  a  concise,  well-written  history  of  the  law 
of  tenures  of  land  in  England  and  Ireland,  with 
particular  reference  to  inneritable  tenancy,  lease- 
nold  tenure,   tenancy  at  will,   and  tenant  right. 


I  Confining  himself  to  the  facts  of  legal  history,  he 
has  collected  and  presented,  in  an  admirably  com- 
pact form,  all  the  really  useful  information  it  con- 
tains. " — Observer, 


In  8vo.,  1867,  price  i6j.,  cloth, 

THE  CHAEITABLE   TRUSTS   ACTS,  1853,  1855,   1860; 

THE  OHAEITT  OOMMISSIONEES  JUEISDIOTION  AOT,  1862; 
THE  EOMAN  OATHOLIO  OHAEITIES  ACTS : 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Forms  of  Decla- 
rations of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.    Second  Edition. 

By  Hugh  Cooke  and  R.  G.  Harwood,  of  the  Charity  Commission. 


"  Charities  are  so  numerous,  so  many  persons  are 
directly  or  indirectly  interested  in  them,  they  are  so 
much  abused,  and  there  is  such  a  growing  desire  to 
redifjr  those  abuses  mnd  to  call  m  the  aid  a(  the 
commifukmrTs  for  a  more  hene^daX  application  of 
i  gbeir  SwdM,  that  we  jure  aot  surprised  to  receive  a 


second  editton  ot  a.  coWet^xi  ol  fl\\  xJft&  %\ax>a^«».  ^aax 
regulate  them,  admvrabV^  ^^?^*^^  "^1  ST^JS^ 
competent  editors  a&l&es&ts.  ^^V*^t:^^^Six 
wh<»e  official  cxva««w»  VCCo\axVi  <v>»»»»  ^"^^ 
for  the  task."— I.«w  Times. 
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sums  ft  wLYMm,  bxll  tabd,  templb  sab. 


In  Sva,  1871,  price  21s,,  doth, 

^  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGA/lilS 

FRAUDULENT  CONVEYANCES. 

The  Bills  of  SaU  Regisiratum  Ads^  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  may,  B^  (Ch.  Ch.  Oxford),  and  of  Lincoln's  Inn,  Barrister-at-Law. 


•t ' 


'  TItts  ticadsc  has  not  been  published  before  it 
waated.  The  statutes  of  Elizabeth  against 
fraudoleBt  coaveyaaces  hare  nam  been  in  force  for 
0M)re  than  three  hundred  years.  The  decisions 
ander  thcra  are  legion  in  number,  and  not  at  aJl 
times  consistent  vith  each  other.  An  attempt  to 
reduce  the  mass  of  decisions  into  something  like 
shape,  and  the  exposition  of  legal  prindfrfes  in- 
Tolved  in  the  decisions,  under  any  circumstances, 
must  hare  been  a  woric  of  great  labour,  and  we 
are  pleased  to  observe  that  in  the  book  before  us 
there  has  been  a  combination  of  unusual  labour 
with  considerable  professional  skill.  ...  We  can- 
not copchide  our  notice  of  this  work  without  saying 
that  it  reflects  great  credit  on  the  publishers  as  weU 
as  the  author.  The  facilities  afiwded  by  Messrs. 
Stevens  and  Haynes  for  the  publication  oi  treatises 
by  rising  men  in  our  profession  are  deserving  of 
all  praise.  We  feel  assured  that  they  do  not  lightly 
lend  their  aid  to  works  presented  tot  publication, 
and  that  in  consequence  publicatioa  by  sudi  a  firm 
is  to  some  extent  a  guarantee  of  the  vadue  of  the 
work  published  ."--Cmnada  Ltnm  Journal. 


**  Examining  Mr.  May's  book,  we  find  it  cc 
stmcted  with  an  intelligence  and  precision  whi 
reader  ^  it  entirely  worthy  of  being  accepted  as 
guide  in  this  confessedly  di£5cult  subject.  T 
subject  is  an  involved  one.  but  with  clean  and  ck 
handling  it  b  here  presented  as  clearly  as  it  cot 
be.  ...  On  the  whole,  he  has  produced  a  vc 
useful  book  of  an  exceptionally  scientific  characta 
— Selicttors"  Jonmtu. 

"  The  subject  and  the  work  are  both  very  goc 
The  former  is  well  chosen,  new,  and  interestin, 
the  latter  has  the  quality  which  always  du^ 
guishes  original  research  from  borrowed  labour 
— American  Law  Review. 

"We  are  happy  to  welcome  his  (Mr.  May's)  wo 
as  an  addition  to  the,  we  regret  to  say,  brief  cai 
logue  of  law  books  conscienDously  executed.  \ 
can  corroborate  his  own  description  of  his  labou 
'  that  no  pains  have  been  spued  to  make  the  bo 
as  concise  and  practical  as  possible,  without  doi 
so  at  the  expense  <rf  perspicuity,  or  by  the  omissi 
of  any  important  points.' " — Law  Ttmet, 


In  the  Press,  Second  EditioD,  in  8to., 

THE  LAW  AND  PRACTICE  UNDER  THE  COMPANIES  ACTS 

1862,   1867,   1870; 

THE  LIFE  ASSURANCE  COMPANIES  ACTS, 

1870,    1871,   1872; 

AND  OTHEB  ACTS  KELATXNG  TO  JOIKT  STOCK  COMPANIES, 

I    Together  with  Rules,  Orders,  and  Forms,  &c  &c.    By  H.  Burton  Buckley,  M.A., 
'  lincoki's  Inn,  Barrister-at-Law,  and  Fellow  of  Christ's  College,  Cambridge. 

•^*  /n  the  preparation  of  the  Second  Edition  the  Reports' have  been  careful 
re-seardudy  and  numerous  authorities  added.  Table  A .  of  The  Compaui 
Acty  i8(te,  is  now  printed  with  Notes,  in  which  many  points  not  notic 
in  the  First  Edition  are  discussed.  The  authorities,  including  those  . 
the  Albert  and  European  Arbitratiotis,  are  brought  down  to  the  date 
publication. 
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ABBITBATION. 


In  Parts,  price  7x.  6d,  each,  sewed, 

LORD   WESTBURY'S  DECISIONS. 

Reported  by  Francis  S.  Rkilly,  of  Lincoln's  Inn,  Barrister-at-Law. 


AIaB£BT    ABBITBATION. 


In  Parts,  price  Js,  dd,  each,  sewed, 

OftD  CAIRNS'S  DECISIONS. 

9f  VsAHCis  S.  ltja\:LX»  oi\ASi«^Ei*lsfl^^'ftMt«^»^^:vj«t. 
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IN    THE    PRESS. 

THE    LAW 

•  RELATING  TO 

SHIPMASTERS    AND    SEAMEN. 

THEIR  APPOINTMENT,   DUTIES,  POWERS,  RIGHTS, 
LIABILITIES  AND  REMEDIES. 

By    JOSEPH    KAY,  M.A,  Q.C., 


ANALYSIS     OF     CONTENTS. 
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THE  LAW  RELATING  TO  SHIPMASTERS  AND  SEAMEN. 


ANALYSIS    OP    CONTENTS— ^(wA>f««/. 


Part  X.. 
Pilots. 

^MAP.  I. — Origin  of  Pilots. 

Zhap.  II. — Definidon  of  Terms  used  by  and  application 
of  Sections  of  Merchant  Shipping  Act  relating  tu 
Hlots. 

Zhap.  III. — Pilotage  authority. 
Sect.  z.  Powers  of. 
Sect.  a.    Returns  by. 

;iiAP.  IV.— Licensing  of  Masters  and  Mates. 

^HAP.  V. — Pilot  Boats  and  Pilot  Licenses. 

J  HAP.  VI.— What  Signals  must  be  used  and  displayed 
when  a  Pilot  is  wanted. 

Zhap.  VII.— When  it  is  the  Master's  duty,  irrespective 
of  Uie  Statute,  to  employ  a  Pilots  and  the  conse- 
quences of  hb  not  doing  so.  . 

2map.  VIII. — Compulsory  Pilotage. 

Sect.  X.  In  what  cases  the  Employment  of 
Pilots  is  compulsory. 

Sect.  9.  In  what  cases  Ships  are  exempted 
from  the  Regulation  respecting  com- 
pulsory  Pilotage. 

Sect.  3t  What  will  excuse  a  Master  not 
employing  a  Pilot. 

^HAP.  IX. — ^The  Master's  duties  and  authority  while 
the  Pilot  is  in  charge  of  the  Ship. 

i^HAP.  X. — ^Thc  authority  of  the  Pilot  while  the  Ship 
is  under  his  care. 

Jhap.  XI. — The  Limitation  of  the  Liability  of  Owners 
and  Master  where  Pilotage  is  compulsory. 

Sect.  z.  The  Liability  of  Owners  and 
Master  for  the  Default  of  the  Pilot 
irrespective  of  the  Statute. 

Sect.  a.    The  Statutable  Limitations. 

Sect.  3.  To  entitle  Owners  and  Master 
to  protection,  the  Default  causing  the 
injury  must  relate  to  some  duty  of  the 
PUot. 

Sect.  4. — ^To  entitle  Owners  and  Master  to 
protection,  they  must  prove  that  the 
mjury  was  due  soUly  to  the  Pilot's 
Default. 

Sect.  5.  Respective  Liabilities  of  Owners, 
Master,  and  Pilot,  in  cases  of  Ships 
in  tow. 

i^HAP.  XIIw— Rights,  Privities,  and  Remuneration  of 
Pilots.    ' 

:hap.  XIII.— Offences  of  Pilots. 

:hap.  XIV.— The  Trinity  House. 

Sect.  z.    General  powers  of. 

Sect  3.    Sub-Commissioners  and  Pilots. 

Sect.  3.    Compulsory  Pilotage. 
j-  Sect.  4.    Rates  of  Pilotage. 

I  Sect.  5.    Pilot  Fund. 


ppoi 

sioners  by  Trinity  Houses  of  Hull  and 
Newcastle. 


XVr-When  Pilots  may  claim  Sahrage. 

Set  SAlvage.  Paxt  XIII^   Cmap. 
*  Sect.  IX, 


Part  XL 
Passengers. 

Chap.  I.— The  Master's  authority  over  the  Passengers. 


Chap.  II.— The  Master's  Duties 
irrespective  of  the  Statutes. 


to  the   Passengers 


Chap.  III. — ^The  Rights  and  Liabilities  of  Passengers 
under  their  contract  irrespective  of  the  Statutes. 

Chap.  IV.-^Xhe  Statutable  Provisions  for  the  Protec- 
tion of  Passengers. 

Sect.  z.    Boats  for  sea-going  Ships. 

Sect.  2.^    Build  and  Equipment  of  Steam 

Ships. 
Sect.  3.    Survey  of  Passenger  Steamers. 

Sect.  4.  Definition  of  Terms  in  and  extent 
of  **  The  Passengers  Act,  zSss,"  and  the 
Machinery  for  executing  the  Act. 

Sect.  5.  Matters  relating  to  a  Passenger 
Ship  to  be  attended  to  before  sailing  on 
Voyage  from  the  United  Kingdom. 

Sect.  6.  Passengers'  Rights  before,  during, 
and  after  such  Voyage. 

Sect  7.    Miscellaneous  Provisions. 

Sect  8.    Voyages  from  the  Colonies. 

Sect  ^    Voyages  to  the  United  Kindom. 

Sect  zo.  Schedules  to  "  The  Passengers' 
Act,  zSss." 

Chap.  V.— Penalties  on  Drunken  or  Disorderly  Pas- 
sengers on  a  Passenger  Steamer. 

Part  XIL 
Oolllsions. 

Chap.  I.— Liability  of  Masters  and  Owners  for  Damage 
by  Collision. 

Chap.  II.— Rights  of  the  Parties  in  a  Court  of  Common 
Law  when  both  Ships  have  been  in  Fault 

Chap.  III.— If  the  Collision  was  the  consequence  of 
unavoidable  Accident,  neither  party  can  recover 
cither  in  a  Court  of  Law  or  the  Court  of  Admiralty. 

Chap.  IV.— What  Remedy  Owners  of  Injured  Ship 
have  in  the  Court  of  Admiralty. 

Sect.  z.  What  Remedies  the  Owners  of 
Injured  Ship  have  in  the  Court. 

Sect  3.  The  Principles  upon  which  the 
Court  regulate  the  n/A/  toCompensation . 

Sect  3.  The  Principles  upon  which  the 
Court  proceeds  in  Assessing  the  aunQunt 
of  Compensation. 

Chap.  V.— The  Law  relating  to  Sailing  Ships,  Steam 
Ships,  and  Lights,  prior  to  ^s  >uid  a6  Vict  c.  63. 

Chap.  VI.— The  Statutable  Provisions  and  Regulations 
now  in  Force  for  preventing  Collisions  at  Sea  with 
Diagrams. 

Sect.  z.    The  Statutable  Provisions. 
Sect.  3.    The  Regulations  and  Diagrams. 

Chap.  VII.— The  Cases  decided  upoa  tJkwb^c'vcSaSoA'QO 

Chap.  Vlll.— Dudes  ot  '^m&ux  m  ca»  <A  OM&a&saaa- 
Sect.  T.    "Hlvs  dudfcs  Xo  Vca  wra^w^- 
Sect.  a.    ll\»Aad!t*x»^*Vj^>««^^**^^ 
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nmn  *  HAtaza,  ULL  tabd,  tmu  bax.  as 

In  Svo.,  Second  Edilion,  price  2u.,  doth, 

A  TBEATISE  ON  THE  LAW  OF  DAMAGES. 

COMPRISING  THEIR  MEASURE, 

THE  MODE  IN  WHICH  THEY  ARE  ASSESSED  AND  REVIEWED, 
S^^e  practice  of  (Smiiting  ^tto  Slrials,  m\b  f^e  ^ahr  of  S*f-off.. 

By  JOHN  D.  MAYNE, 
Of  the  Inoer  Temple,  BanisCer-at-Lav. 

Second  Edition, 
Bv  LUMLEY  SMITH,  of  the  Inner  Temple,  Banister-at-Law. 

ic  ycu  iil]6  Mr.  John  D.  Hayne,  n  E«ntle- 

the  bafi  now  enjoying  a  very  extemivc 

in  the  Indian  Empirej  publUlwd  a  trotue 

aw  of  Uimagej.     Mr.  M»yne  toofclred  a 

JD  on  (he  profeuiOD  by  hli  taboun,  uid  for 
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xci  in  Wcitmintter  Kail,    tn  thioidinary 
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Ibe  judges  have  expeaded  a  Targe  amount  of  time, 
"ustry,  and  learning.  Consequently,  (he  pubii. 
ion  M  a  new  edition  is  not  premature.  On  the 
itrary,  it  was  high  (ims  tbaE  the  profession  should 
supplied  with  a  treatise  condensing  and  arranging 
matter  brought  into  existence  by  the  contested 
ei  of  that  period.  It  ii  perfectly  intelligiUe 
t  Mr.  Mayne's  absence  from  England  and  the 
I  of  his  prorcKiaonal  career  have  ptrventcd  him 
m  undertaking  this  duty  himself.    But  (he  per- 

the  discharge  thereof  might  fairly   have   been 
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"Mr.  Lumley  Smilhhas  evidently  been  actuated 

if  well-earned  fame.  He  has,  as  far  ai  possible, 
-etained  the  primary  form  of  the  book,  and  has  dii- 
inguisbed  what  Mr  Mayne  wrote  from  what  he 
limielfhas  written,  by  enclosing  all  the  later  matter 
n  brackets,  adding  a  brief  separat 
issessment  of  damages  in  the  Co 
inder  Lord  Cair 

eading  Americai 


>i  Chancery 


tudy.    Good  looks  \c 
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8XKVJEI8  ft  WLYtn^  BSLL  TASD,  TEKPLI  BAX. 


THE    NEW    JTJBIGATTJBE    ACTS. 


In  preparation,  in  one  Tolune,  Sva, 

THE  SUPREME  OOUET  OF  JUDICATURE  ACT,  1873, 

The  Sapreme  Court  of  Jadicatnre  Act  Amendment  Act,  with  the  rules  and  orders  there 
Edited,  with  Copious  Notes  and  a  full  Index,  by  William  Downes  Griffith,  of 

Inner  Temple,  Barrister-at-Law, 
Late  Her  Majesty's  Attorney-General  for  the  Colony  of  the  Cape  of  Good  Hope, 

Author  of  "Griffith's  Bankruptcy." 

In  the  Press,  in  oiie  vdume,  8vo. 

AN  ESSAY  ON  THE  RIGHTS  OF  THE  CROW 

AND  THE 

PRIVILEGES  OF  THE  SUBJECT  ' 

3n  t^e  ^ea  %])ott»  of  tbe  Eealm. 

By  Robert  Gream  Hall,  of  Lincoln's  Inn,  Barrister-at-Law.    Second  Edition.    W 
extensive  Annotations,  and  references  to  the  Decided  Cases  and  later  Authorii 
in  England,  Scotland,  Ireland,  and  the  United  States  to  the  Present  Time. 
Richard  Loveland  Loveland,  of  the  Inner  Temple,  Barrister-at-Law. 

TOGETHER  WITH  AN  APPENDIX,  CONTAINING 

I. — Lord  Chief  Justice  Hale's  "  De  Jure  Maris." 
II. — The  Case  of  Dickens  v,  Shaw. 

III. — Mr.  Serjeant  Merewetiier's  Speech  in  the  Court  of  Chancery,  Dec.  8,  i& 
upon  the  Claim  of  the  Commissioners  of  Woods  and  Forests  to  the  Sea  Sho 
and  the  Soil  and  Bed  of  Tidal  Harbours  and  Navigable  Rivers  ;   the  Nat 
and  Extent  of  the  Claim,  and  its  effect  upon  such  Property.     {^Rfprinted  hy 
kind  permission  o/H.  A,  Merewether,  Esq.,  Q.C.) 

IV. — Forms  in  Use  by  the  Board  of  Trade  relating  to  the  Rights  of  the  Crown  in 
Sea  Shore. 


CAFE    OP    aOOD    HOPS. 


Buchanan  (J.),  Reports  of  Cases  decided  in  the  Snpremfs  Court  of  the  Cape  of  G< 
Hope.    Vols.  I.,  II.,  &  IIL     186&-70.     Royal  8vo.  63J. 


VoL  IV.,  parts  L  to  iiL     1873. 


IS/. 


Mexzies'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  Cape  of  G< 
Hope.    Vol.  I.  and  Vol.  II.,  parts  i.  to  iv.  ;f  5. 


Vol.  III.,  parts  i.  to  iv. 


42J. 


In  i2mo.,  price  lor.  6i/., 

SELECT  THESES  on  the  LAWS  of  HOLLAND  and  ZEELAK! 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and  intent 
to  supply  certain  defects  therein,  and  to  determine  some  of  the  more  celebra 
Controversies  on  the  Law  of  HoUand.  By  Dio.NYSius  Godefridus  van  d 
Keesel,  Advocate,  and  Professor  of  the  Civil  and  Modem  I.a\i^in  the  Univers 
of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  Lorenz,  of  Lincol 
Inn,  Banister-at-Law.    Second  Edition,  with  a  Biographical  Notice  of  the  Aut] 


fOSVXKB  A  HATra,  BILL  TJAD,  imPLS  BAB.  SI 

MBBCANTHiB    IiAT. 
In  one  volume,  demjr  8va,  1S66,  price  loi.  G^.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 
RETENTION.  AND  DEUVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Bairister-at-Law. 

Mr.  HauHon'ibookwilfbenTc'^.i'KriiJiicceuiaii       ibu  inluou  undcrukmg  u  the  ddc  bcroit  u< :  Toe 
la  the  lihruy  of  cither  the  mcrcluDi  or  the  lan-ya."    L   the  Ungumfe  Is  welL  chuen,  it 
—SiUkiliir/  Jnnal.  Uw,  ud  u  lyttcmilifed  witi 


In   8vo.,    price    lOr.   6d^,    cloth   lettered, 
A  REPORT  OF  THE  CASE  OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS. 

le  Court  of  Queen's  Bench  berore  the  Lord  CI 
fining  a  History  of  the  Case, 

' 'icable  lo  it ;  or  lUusinLimi;  nm 

'.  F.  FiNlASOK,  BanJster-at-Law. 

timfl  heron  the  I    duty  wu  discharged,  and  nothjnB  could  he  mure 

inie)r  directon  is  utural  Ibaa  that  the  reporter  ibould  publuh  :k 

ipJe^  and  11  LceoL  tepante  report  in  hook  fonn.    This  hu  heen  ^one, 

11  Lnrolved  the  and  Mr.  Fiatawn  intriHlucet  the  report  hv  one 

re  innocent  ntii'  hnndred  paECi  of  dLs>«naiion  on  the  zeneraJ  Iaw. 

idulent  Dxi&reprc'  To  thU  we  «ha]|  proceed  to  rcFcr,  ^imuV  remarkiiijc 
I    befoce  doing  »,   th»  the  rh.>rce  lo  ifie  jory  h^.> 

thii  eve  in  the  been  carefully  reiiied  by  the  Lord  Chief  Jutilce." 


i2mo.,  1866,  piice  lar.  dd.,  cloth, 

A  TREATISE  ON  THE  GAME  LAWS  of  ENGUND  4  WALES: 

Including  Intnxluction,  Statutes,  ExplanatoTT  Notes,  Cases,  and  Index.  By  luiis 
Locke,  M.P.,  Q.C..  Recorder  of  Brighton.  The  Fifth  Editiun,  in  which  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  Gilmokk 
Evans,  of  the  Inner  Temple,  Barrister-at-Law, 

In  royal  8vo.,  1&G7,  price  lOr.  f>d.,  doth, 

THE  PRACTICE  of  EQUITY  bvWAY  of  REVIVOR  4  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 

By  LoFTi;s  Leigh  Pehbekton,  of  the  Chancery  R^istntr'sOfBce. 

"Mr.  Pembcrton  h,i<.  with  ireat  cai^  brought   1   will  probably  le  applied  to  future  asa.''—Siil!- 
together  and  cbs-sihcd  all  these  conhictmg  ctuei,    1  dtcrf  JfftirmU, 
andh:it,ufaruinaybe,dalucedprindp1e9  which    | 

In  8vo.,  1873,  price  y.,  doth, 

THE    LAW   Of    PRIORITY. 

A  Concise  View  of  the  Law  relating  lo  Priority  of  Incumbrances  and  of  other  Rights  in 
Property.    By  W.  G.  Robinson,  M.A.,  Barrister-at-Law. 
"  Mr.  Robioson'i  booh  may  be  recommended  to  I  tioner  wUHa  vMel\i  wiWii\wMTmn\««i  »»h.\w 
■he  adiranced  itudenl,  and  will  liirpitblhe  practi-  I  complete  voAu." — Sslicilorrf  journal. 
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8TXVKJI8  h  HATVSS,  BELL  TABD,  TEMFLZ  SAB. 


ELECTION       LA  A^V. 


!«««■*■  M^M^I^lf^'^M.^ 


In  crown  8vo.,  1874,  P^ce  14J.,  doth  lettered, 
A    MANUAL    OF   THE 

PMCTICE   OF   PARLIAMENTARY   ELECTIONS 

Throtigliout  Great  Britain  and  Ireland. 

COUFRISING 

THE  DUTIES  of  RETURNING  OFFICERS  and  their  DEPUTIES, 
TOWN   CLERKS,  AGENTS,  POLL-CLERKS,  &c., 

AND  THE 

f  afe  of  Election  €,¥pcnscs,  Corrupt  f  rartires,  ^  Illegal  ipapwnts. 

WITH 

AN  APPENDIX   OF  STATUTES  AND  AN  INDEX. 

By  henry  JEFFREYS  BUSHBY,  Esq.. 

One  of  the  Metropolitan  Police  Magistrates,  sometime  Recorder  of  Colchester. 

FOURTH     EDITION, 

Adapted  to  and  cmbcidying  the  recent  changes  in  the  Lotm^  including  the  Ballot  Act,  the 
Instructions  to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office^ 
and  the  whole  of  the  Statute  Larj)  relating  to  the  subject. 

Edited    by    HENRY    HARDCASTLE, 

OF  THE  INNBR  TBMPLR,    BARKISTBR-AT-LAW. 


"W^  have  just  received  at  a  very  opportune 
moment  the  new  edition  of  this  useful  worL  We 
need  only  say  that  those  who  have  to  do  with 
elections  will  tind  *  Bushby's  Manual '  replete  with 
information  and  trustwurthy,  and  that  ^f  r.  Hard- 
castle  has  incorporated  all  the  recent  changes  of 
the  law."— Ztfw  JouTHcU. 

"As  far  as  we  can  judge,  Mr.  Hardcastle,  who 


is  known  as  one  of  the  joint  editors  of  O'Malley 
and  Hardcastle's  Election  Reports,  has  done  his 
work  well.  .  .  .  For  practical  purposes,  as 
a  handy  manual,  we  can  recommend  the  work 
to  returning  officers,  agents,  and  candidates ;  and 
returning  officers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  understand  their  work."— JtWA 
citors'  JoMmal. 


A  Companion  Volume  to  the  above,  in  crown  8vo.,  price  %s,  cloth,  lettered, 

THE  LAW  AND  PRAOTIOE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1S68,  the  General  Rules 
for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Forms  of 
Petitions,  &c.    By  Henry  Hardcastle,  of  the  Inner  Temple,  Barristcr-at-Law. 


**  Mr.  Hardcastle  gives  us  an  original  treatise 
with  foot  notes,  and  he  has  evidently  taken  very 
considerable  pains  to  make  his  work  a  reliable 
guide.  lieginning  with  the  effect  of  the  Election 
Petitions  Act,  1868.  he  takes  hb  readers  step  by 
step  through  the  new  procedure.  His  mode  of 
treating  the  subject  of  *  particul.irs '  will  be  found 


extremely  useful,  and  he  gives  all  the  law  and 
practice  in  a  very  small  compxss.  In  an  Appendix 
IS  supplied  the  Act  and  the  Rules.  W  c  can 
thoroughly  recommend  Mr.  Hardcai^tle's  Uiok  at  a 
concise  manual  on  the  law  and  practice  of  election 
petitions."— Z^w  Times. 


Now  ready,  Volume  I.,  price  3af.,  and  Volume  II.,  price  24J., 

REPORTS   OF   THE  DECISIONS 

OF  THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARV   ELECTIONS    ACT,    186S. 

^ARD  L0\3GH\A^  O^UNU-EY  and  HENRY  HARDCASTLE, 


STXvzna  *  bathes,  bell  taed,  texple  b&e.  ss 

fiUitni  anD  Aapntri'  Snxiti  at  Xlqinntii  of  d)t  <SMlg  i&tfottai.  I 

-  - I 

SOME  RARE  LAW  BOOKS.  j 

1  IFram  "THE  ALBANY  LAW  JOURNAL."]  , 

j  "  Ijiw  booUs  are  nol  geneially  things  of  beauly.     There  is  nolhing  partieiilariy  grati. 

I     fying  to  the  esthetic  depurtmenl  of  (he  hnman  organism  in  the  conventional  typography  ,  |, 

and  sheep-skin.     Some  of  our  ptiblishcrs  give  con^dciahle  altenlion  to  the  mechaoicd 

I    execulion  of  their  books,  and  deserve  and  receive  a  good  degiee  of  credit  therefor.     But,  f 
L    after  all,  their  labours  seldom  please  Ihe  eye-     In  most  marked  contrast  to  even  the  very 

best  of  our  books,  are  a  series  of  law  books  that  have  been  recetilly  issued  by  Messrs.  i 

Stevens  Sc  Havnes,  of  London.     They  are  reprints  of  some  of  the  scarcest  of  the  Old  I 
English  Reports,  and  in  their  mechanical  execulion  would  delight  the  heart  of  Aldos 

Mantitiu-c,  1  huanus,  or  any  other  admirer  of  elegant  editions.    I'he  black  letter  type  of  I 

the  originals  is  faithfully  reproduced,  the  curious  old-style  spelling  and  interchange  of  f 

letters  have  been  closely  followed,  while  the  rich  antique  calf  covers  are,  no  doubt,  ''. 

superior  to  anything  that  served  to  encase  the  original  Reports.    These  editions  have  : 

bMn  carefully  preparcil,  and  some  of  the  volumes  ^vc  been  enriched  with  notes  added  j 

in  MS.  to  some  copy  of  the  original  by  its  learned  owner  generations  ago.  •' 

"This  enterprise  of  Messrs.  Stevens  &  Haynes  ii  a  matter  of  universal  interest, 

and  appeals  to  every  lover  of  elegant  boots.     The  works  which  they  have  reproduced  ' 

are  those  which  were  the  scarcest,  and  for  copies  of  which  the  most  exorbitant  prices  i 

were  demanded.     The  following  is  a  brief  description  of  the  matter  of  these  volumes,"  j 

BlLLIiEWH'S  CAKES,  T.  BICHABD  IT.  : 

In  Svo.,  price  3/.  3.1^  bound  in  calf  antique,  t 

LES  ANS  DU  ROY  RICHARD  LE  SECOND.  j 


The  vock  ii  an  Impnnnnt  link 
there  are  no  year  books  of  ihi 

.  and  Bellewe  tunilied  the  only 

It  einacting  andeollectiDE  all 

ltd  find,  and  he  did  it  in  the  moU 

. .  'ts°ut£ai  the  work  il  a  diiut 

book  of  l^w  reports.    It  is  in  fact  a 

of  the  RiEO  oT  RliJian]  II., 

tg  their  lubieeU  In  alphabetical 

jie,  one  of  the  most  inuUiciblc 

^      .,-al   memoruU  of  the  Middle 

CUNNINGHAIW'S    REPORTS. 

In  Svo-,  price  3/.  31.,  calf  antique, 


Corrections-     By  Thomas  Townsknd  Bucknill,  Barristi 

I       "The  instniciive  chapter  which  precedes  the  [   peace  and  prosperity  u 

cues,  entitled  '  A  propvul  for  rendcrine  the  Laws  Uwi  and  the  due  eiecul 

I    degree  c^peculiaritilei«st.  independent  of  the  talue  hiltoryisffiveaof  Knali^ 

otmuyofiherepottedcases.    That  chapter  begins  the  rejniten  of  the  Vea 

with  words  which  Wight;  for  the   infomatian   of  to  la  Hen.  VHI.— beini 

I    cverj  people,  to  lie  printed  in  leiten^  of  gold.    They  wards  to  the  time  ot  t 

mv  a*  follawi :  '  Nothing  coaducei  more  to  the  ^sarniii. 


"  No  public  library  in  the  world,  where  Enili-h 
law  liiidt  a  place,  should  be  without  a  copy  of  this 
edition  of  Bellewe,"— Cfl'wa'a  l.aju  yaurHoi. 

"We  have  here  ifofiimitt  edition  of  Believe. 
and  il  is  really  the  moM  beautiful  and  admlraUe 

highly  creditable 
ieigro[°^ich9itd 

perfect  gem  of  antique  printing,  and  fncms  a  most 

It  belongs  to  the  s^e  class  of  works  as  the  Year 
Book  oflid^anl  1.  and  other  similar  works  which 
have  been   printed  in  our  own  time  under  the 
auspices  of  the  Master  of  Ihe  Rolls :  but  is  far 

collection  of  ca« 

SIR  G.  COOKE'S  COMMON   PI 

In  the  Etigis  of  Qcees  Allc,  and  Zkj 


.-:OOKES  NEW  CASES  WITH  MARC 

ici-. ,-,  1)73.  pri:;  4.:  +.-..  ciTfaj 
?;!.■;  ■-..-  ;  ,<::,  y-^-  Cw-  la  :he  Wzr.t  f  Hi 
'  ut-.-.  M..-v,t  '.'.■.■■.:•:'■.  ■  :■■:  t  hKiokta  AbrL-l^pw 
--.-  1-.  1:;, -,^-;-..r-A::J,  Ma)  ais  ■T-^^,  Tj.:.- 
•>.  ■■.3  ■  -  -  '.■■  EI--;-  VIII.,  tiwiri'  VI..  aa:  ' 
i.-f.  o;;i  ■  A-r  ;;^.';;.%  ltd  i«!u«4  al; btl«tic*L} 

KELYNGE'S  (Wj   RE 

Ir.  Si'-,.,  1S73.  prce  4/.  4.:.,  calf  a: 
iNJi.':  i'V,";:':iTr.i  Ji- y  r<  -if  Ca-c-  in  Cha-^ceiy,  -.be 
;■:  t.  •'.!  y.'.  ytir  '.f  iU-  I»;i:  Mxsity  Ki:.g  Ueor^ 
k;:  ,-  »■!:■  Chi- e-.: ;■•,-,  i;-!  'he  f/i.-!!  RavmoniT 
Jv;-".ci  of  Kr..;:;ai.  1-.  »hi:!i  arc  s-i-lel,  sertat 
ht;::  -.     T..  .-i  i:.::;I.w.     In  '«n.-  hiDtiome  voium; 


KFIYNG'S  (SIR  .lOHN)  CRI 
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In  Svo.,  1S67,  price  iti.,  cloth, 

^  Treatise  on  the  Companies  Act,  1862. 

Wifh  Special  Reference  lo  Winding-up,  for  Ihe  purposes  of  Reconstruction  or  Amal- 
gamation  ;  with  Orders,  Forms,  and  Precedents.     Together  wilh  a  Supplemml, 
containing  the  Companies  Act,  1867,  with  Notes,  and  a.  Digest  of  Additional 
Cases.     By  G.  Latkum  Browne,  of  the  Middle  Temple,  fiarrister-at-Lnw, 
The  Supplement  may  be  had  separately,  price  li.  dd.,  cloth. 

1    _  "This  work  \i  ncudingly  mil  Aaae;  and  U 

shu-ehoJdcn,  and  cr«Ii(on  orjoinE-&bidt  COmpanin 
ought  10  poucH  for  the  euidancc  tnd  govcrDment 
oF  their  conduct  in  regsrd  <u  Iheii  intcruu,  dude*, 
ot  gbligalioni  in  the  company  with  whidi  tbOf  mar 
I   becoDnecied."— ^•'•^rJ/'M'^'Xiww- 


DrkthrauKhaut.  .  .  .  Frooi 
to  aBa  a  woik  of  a  'veiy 


BIBUOTHBCA   IiEaUM. 

In  tiino.  [J33  pp.),  price  ii.,  cloth  lettered, 

A  CATALOGUE  OF  LAW  BOOKS, 

Inekding  all  the  Reports  in  the  various  Coi:rts  of  England,  Scotland,  and  Ireland  ;  wilh 
a  Supplement  to  January,  1874.  By  Henry  G.  Stevens  and  Rober.t  W. 
Haynes,  Law  Publishers  and  Booksellers ;  Exporters  of  Law  and  Miscellaneous 
Literature  ;  Foreign  and  Colooial  Literary  Agents,  &c.  &c. 

In  royal  Svo.,  1872,  price  i8x.,  cloth  lettered, 
AJS  mDEX   TO 

TEN  THOUSAND  PRECEDENTS  IN  CONVEYANCING, 

AND  TO 

COMMON  AND  COMMERCIAL  FORMS. 

.Vrranged  in  Alphabetical  order  wilh  Subdivisions  of  an  Analytical  Nature  ;  tt^ether 
with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  187(5,  with  a  Schedule 
of  Duties  ;  the  Regiilatitms  relative  to,  and  the  Stamp  Duties  payable  on,  Probalea 
of  Wills,  Letters  of  Administration,  Legacies,  anti  Successions.  By  Walter 
Arthur  Copinoer,  of  the  Middle  Temple,  Barrisler-at-Law,  Author  of  "The 
Law  of  Copyright  in  Works  of  Uterature  and  Art." 
"Wrcannot  close  this  review  cpT  Mr.  CopiDgcr't       tucceufully  elaborated  the  work  daisned  by  conb 


Iw1«t(e  i>"'af'twa   I   nloll  eilia^t'd^Iabie  of  oi'ments,  uS  m 

.1 — 1 I   ttftttncts  ID  precedent..    The  Indei  ii  airanEcd 

ID  alphabetical  order,  with  iubdiiiaioBiofao  u^y- 


I   I   references  to  precedenl'.    The  fnd< 

"  Mr.  Copiit^r  ha«  noi  only  deponed  an  Index   ■    LiiaJ  naiure,  the  Laiiei  being  made  throughout  sub- 
vhich  c:iTinol  foil  to  be  of  pncticariue,  but  hsi   •   servient  to  the  fbrnier."~^v  Jtmmal. 

In  Svo.,  1871,  price  %!.,  cloth, 

THE   LAW   OF  NEGLIGENCE, 

Illustralecl  by  the  Recent  Decisions  o£  the  Courts  of  the  United  Kingdom  and  America. 
By  RoHERT  Campbell,  Advocate  of  the  Scotch  Bar,  and  of  Lincoln's  Inn, 
Banister-at  -Law. 
In  this  Ks^ay,  the  Author  reviews  old  principles  in  the  light  of  recent  decisions ;  combining 
the  point  of  view  of  the  practitioner— noting  the  latest  phase  of  judicial  opinion  ; 
wilh  the  attempt  lo  digest  and  harmonize  the  law,  so  that  (if  possible)  new  decisions 
may  seem  to  illustrate  old  and  familiar  principles,  or  that  the  extent  and  direction 
of  the  change  introduced  by  each  decision  may  be  correctly  estimated. 
"I  would  al>d  refer  ta  some  ingeniaui  remarks  ;  ii  about  to  devute  his  aitenlion  Id  other  subjects, 

iifffnee,'  which  are  (0  be  found  in  a  TCry  good  hc^V  shall  expect  to  see  him  elucidate  coniidenbly-    It, 

— CampbcU's  Law  of  NeKligcoec."— i^r.  Jtalia  ;  however,  he  .hould  e«r  find  tin«  »  M-sMAi&iv 

XVilUi  mlhtiiiai>f"Ott«tlHim\.WkiULa»i    I  tract  on  ihe  La*  o(  ^el\\sew«\mD  l  ™m^«t 

Hnlcl  Ct."  tieatlsc.  we  s^tt  uwet  «>  fitii  V\  cm  tA  ^,  ™* 

"We  presume  from  this  being  JiyM  Ihe  fii«  of  >  »tlsraWotjlexi-b(«VsonE.ntf«li\».-«r— Srf«iw- 

aseriesofpwIKalLairTncI^IhitMr.Ciunpbell   '  Jmirmml. 
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AMERICAN    LAW    WORKS 

IMPORTED  BY 

STEVENS    AND    HAYNES. 

♦^*  Should  the  Profession  kax*e  any  difficulty  in  proatring  any  of  the  followini 
Books  through  their  usual  Bookseiler^  application  to  SxEVKNS  &  Haynbs  will  meet  witk 
prompt  attention,  

ABBOTT'S  NEW  YOBK  DIGEST. 

Entirely  recast,  revised,  corrected,  and  consolidated.  A  Digest  of  New  York  Statutes 
and  Reports  from  the  Earliest  Period  to  the  Year  1873.  Comprising  the  Adjudi 
cations  of  all  the  Courts  of  the  State,  together  with  the  Statutes  of  Genera 
Application.  By  Benjamin  Vaughan  Abbott  and  Austin  Abbott.  In  ( 
royal  8va  volumes,  price  9/.  15J.,  bound. 

ABBOTT'S  (B.  v.)  TREATISE  UPON  THE  U.S.  C0X7BTS 

AND  THEIB  PRACTICE : 

Explaining  the  Enactments  by  which  they  are  controlled ;  their  Organisation  and  Powers 
their  peculiar  Jurisdiction ;  and  the  modes  of  Pleading  and  Procedure  in  them 
Second  Edition.    Two  vols.,  royal  8vo.     1 871.    3/. 

Now  ready,  Volumes  I.  to  XII., 

THE     AMERICAN     REPORTS. 

CONTAIMIMG  ALL  CaSBS  OP  GbNBKAL  VaLUB, 

DECIDED   BY  THE    COURT  OF  LAST  RESORT  IN  EVERY  STATl 

IN   THE    UNION. 

The  Reports  of  the  Courts  of  Last  Resort  of  the  several  States  contain  cases  o 
great  general  importance,  and  which  are  always  considered  as  high  authority  by  th4 
Courts  of  the  other  States,  but  they  are  buried  beneath  a  mass  of  practice  and  loca 
cases  of  no  value  outside  of  the  States  in  which  they  are  decided. 

In  "  The  American  Reports"  the  plan  is  to  give  all  cases  having  a  general  value 
hereafter  decided  by  the  Court  of  Last  Resort  in  every  State,  unencumbered  1^  Practio 
Cases  and  those  of  local  importance  only. 

AMERICAN  CONSTITUTIONS: 

Comprising  the  Constitution  of  each  State  in  the  Union,  and  of  the  United  States,  wit! 
the  l)eclarati()n  of  Independence  and  Articles  of  Confederation  ;  each  accompanie< 
by  a  Historical  Introduction  and  Notes,  together  with  a  Classi6ed  Analysis  of  tht 
Constitutions,  according  to  their  subjects,  showing,  by  comparative  arrangement 
every  Constitutional  Provision  now  in  force  in  the  several  States ;  with  Reference 
to  Judicial  Decisions,  and  an  Analytical  Index.  Illustrated  by  carefully  cngravec 
fac-similes  of  the  Great  Seals  of  the  United  States,  and  of  each  State  and  Territory 
By  Franklin  B.  Hough.    In  two  vols.,  price  7af.,  bound.     1872. 


THE  AMERICAN  LAW  REVIEW. 

A  Quarterly  Journal  of  American  Jurisprudence,  &c.     Price  6j.  each  number. 

The  principal  features  of  this  Review  are  treatises  upon  practical  or  theoretical 
points  of  law,  reports  of  leading  cases,  regular  digests  of  the  current  series  of  Englisli 
Reports  and  of  the  principal  American  cases  from  the  courts  of  all  the  States,  brie 
critical  notices  of  new  law-books,  and  in  each  number  a  •*  Summary  of  Events/'  when 
notes  of  decisions,  legal  intelligence,  and  professional  gossip  are  groupc<l  under  locii 
headings. 


TELEGRAPH  CASES. 

Allen's  Reports  of  TdegrapH  Cases  decided  in  the  Courts  of  America,  Great  Britain  inii 

IreVand,  l%$\-^^.   'SwOybIVjo.    \%iv    'iSs*  la^w  calf. 


STZTERB  k  OATWXB,  KOJ.  TASO,  TXMPLZ  BAS. 

AMERICAN   LAW  V/OnKS—^^minued. 


In  Svo.,  1873,  price  15T.,  bound, 

MANUAL  OF  THE  LAWS  AMD  COUBTS  OF  THE 
UNITED  STATES, 

AND  OF  THE  SEVERAL  STATES  AND  TERRITORIES. 
B7  Horace  Andrews,  of  the  New  York  Bar. 


>e  of  Lawyers,  Notaries,  Cummisa 
From  Th  I  Tim  IS. 


Bac.    Thet 


oflhaLawiandCauru  of  the  United  SuMi,' and 
d  Stitei  and  Tcmlorics,  whh  a  Dic- 

:   Andrews,  A.M.,  of  the  New  Vgrt 
lu.ineu  retinoni  ot  the  tog  counlriet 

k?nd'"ndi!S^i.«b£'for''"ewt™.H<C 
nay  arise  will  lavelhe  delay  and  expeiue  that 


;rs,  Collecling  Ageo 
lid  be  ouied  byihe  r 


il''lriS°S^ 


tinned  for  Lawyer*  and  I 


in  the  Prarin.  i>  dc- 


orttaeliw. 


FIBE  INSURANCE  GASES. 

g  a  Coltection  of  all  the  Repotted  Cse^  □□  Fire  Insurance  in  England,  Ireland, 
Scotland,  and  America,  from  the  earliest  period  lo  the  present  time,  Chronologi- 
cally arranged.  With  Notes  and  References.  By  Edmund  H,  Bbnkett. 
Vol.  I.,  covering  the  period  from   1729  to   1839  ;  Vol.  II.,  covering  the  period 


from  1840  10  1849.    Two  vols.,  royal  8va.     1872-3. 


colleci 


/Hit  CI 


.     The  I 


1  by -I 


■dnfeic 


;™E 


Royal  8vo.,  1873,  price  431.,  law  calf, 

BIGELOW'S  INDEX  OF  OVEBBULED  GASES. 

The  attempt  has  been  made  in  this  Volume  lo  collect  all  the  reported  cases  from  the 
earliest  period  to  the  present  time  which  have  been  revised,  overruled,  denied,  doubted, 
or  moditied,  with  such  of  the  cases  explained  or  di^ttinguished  as  were  deemed  Important; 
and,  for  the  iccomjiiishment  of  this  purpose,  all  the  Reports  of  the  English,  Insh,  and 
American  Courts  have  been  examined,  and  for  the  most  part  page  by  page.  The  number 
of  cases  amounts  to  twenty  thousand. 

"A  book  which  every  lawyer  will  find  it  useful  to  have  at  his  elbow." 
Solicitors'  Joijkkal. 


Royal  8vo.,  1E73,  price  31/.  &/., 

A  TBEATISE  ON  THE  LAW  OF  ESTOPPEL, 

AND  ITS  APPLICATION  IN  PRACTICE- 
By  Melville  M.  Bigklov). 


8TEVTX3  ft  HATXm,  SXLL  TAXI),  TKliPLS  BA2.  I 

AMERICAN   LAW  WORKS-«">A«»/</. 
LIFE  AMD  ACCIDENT  INSUBANCE  BEFOBTS. 

L  I.— Containing  Repons  of  all  the  publkhed  Life  and  Accident  Inrarince  Cosel 
lUtcmuned  in  ibe  Amnicsn  Courti  pHor  lo  Juinnry.  1871,  With  Notes  W' 
Eagliib  Cuo.  Vol.  IL — Conuuning  all  tiie  Case  adjudicaicfl  on  in  the  Amencan 
■id  English  Cooru  riace  the  poblication  of  VoL  I. ;  K^ciher  with  ibe  prior 
ItlCnc  ^lelith  life  And  Acddenl  lasatance  Cases.  Vol.  III.,  embtaces  the  cue* 
dcrideil  once  Jvtaarj  1S71.  sod  also  all  the  Scotch  and  Canailian  cases  uf  genoal 
tnterest,  uu)  aactt  <a  the  English  and  Irish  cases  as  wen  not  pnblisbed  in  the 
anaad  roliimc.  The  Scoleh  casa  are  as  valuable  as  they  arc  inaciewitiie  lo  the 
Pral«9>iOB  ceneratlr.  By  Mu.viLl.e  M.  Bigelow,  of  the  Boston  Bar.  Tin* 
Tolt,  royal  Svn.     1871-4.    Price  5/.  101.,  law  calf. 

e  tAteet   d  Life  *pd  Acodcot  Inmnmee   |       Tboc  Cu<«  dcode  inecrectinc  and  mpoctad 

^-"—  -  ' ^nnc  inio  hkIi  ftbwrtiicis  quatu 

■I  U  hu  txai  Ibougfai  that  R«h:i< 

•I  ^Hs  ihktniicb  of  ihe  of  Pr<w^»>«  — l> 

I  YielaiBeatLiLr, 


BISHOFS  COHMENTARIES  ON  THE  CRIMINAL  LAW. 

Two  TOli.,  royal  8»o.     Fifth  Edition.      iSji.     3/.  lOi.,  doth. 


Fifth  E-iilion,  1873,  two  volnroes,  royal  $va.,  3/.  i<v..  clolh, 

COHHENTABIES  ON  THE  LAW  OF  MABRIAGE  AND 
DIVOECE. 

WUk  Ibe  EvidcDce,  Practice,  Pleadine,  and  Fontts :  also  of  Sepualioiu  vrichoal  Divon^ 
ud  of  the  Endence  of  Mairiage  in  an  issues.     By  Joel  PKEiniSS  BtSHor. 

rKi»  <»rk  !»■  bMH  ihoivnsWj-  nv-jol.     Tkt  ntir  nullcr  jdJcd  tu  Ihis  cdilisn  is  b>  jmoiiBl  cqoil  10 

BISPHAM'S  PRINCIPLES  OF  EQUITY. 

^ealiseoo  theSyslem  of  Justice  .\dminUlcred  in  the  Courts  of  Chancery.  By  C<OR'^I 
TlXKER  BI5PHAM,  of  the  Philadelphia  Bar.    8vo.     311.  dJ. 

BLISS  (G.).    THE  LAW  OF  LIFE  INST7EANCE. 


In  one  volume,  royal  8to.,  1S73,  price  35/.,  doth, 

BROWNE  ON  THE  LAW  OF  TRADE  MARKS 

A.XD  AN.\LOGOUS  SUBJECTS 
(Firm  Names,  Business  Signs,  GoodwiU,  Labels,  &c). 

THE  CIVIL  CODE  OF  LOWER  CANADA. 

T^^elher  with  a  Synopsis  of  Changes  in  the  Law,  References  to  the  Repodi  of  At 
Commistionen.  &c,  and  a  complete  Index.     By  TiIoMAS  McCOBD,  Adracalft 

■imo.     New  Edition.     1S73.    yi.  (td.  bound. 

Rojnl  8vo.,  Fourth  Edition,  1873,  price  40J.,  doth. 

CURTIS'  TREATISE  ON  THE  LAW  OF  PATENTS 

t  V**?-!!  \D\t:iil.ion.i  vn  ftvt  'UiirttA  ?i\avis  of  America,   and  the  J 
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FISHER  (SAMUEL  S.).  BEFOBTS  OF  GASES  ARISING 
UFON  LETTERS  PATENT  FOR  INVENTIONS, 

Determined  in  the  Circuit  Courts  of  the  United  States.     1848-71.    In  4  vols.,  royal  8vo. 

1870-72.     21/. 

GREEN'S  CRIMINAL  LAW  REPORTS. 

Being  Reports  of  Cases  determined  in  the  Federal  and  State  Courts  of  the  United  States, 
and  in  the  Courts  of  England,  Ireland,  Canada,  &c.  With  Notes  by  N.  St. 
John  Green.    Vol.  I.,  royal  8vo.,  price  40;.,  law  calf. 


LEADING  GASES  ON  MERCANTILE  LAW. 

Fifth  Edition.  Enlarged  and  Improved.  Being  Select  Decisions  of  American  Courts, 
with  especial  Reference  to  Mercantile  Law,  with  Notes.  The  whole  Work  has 
been  thoroughly  revised,  and  largely  increased  by  the  introduction  of  several 
entirely  new  heads  of  practical  interest,  by  Hon.  J.  I.  C.  Hare  and  Jno.  Wm. 
Wallace,  Esq.    In  2  vols.,  royal  8vo.    Price  3/.  1$^.,  law  calf. 

HADLET'S  INTRODUCTION  TO  ROMAN  LAW, 

In  Twelve  Academical  Lectures.     i2mo.     1874.     1^*  ^^' 


MUNICIPAL  LAW  OF  ONTARIO,  CANADA. 

In  one  vol.,  8vo.,  price  35 j.,  calf. 

.The  Mimicipal  Manual,  containing  the  Municipal  and  Assessment  Acts,  and  Rules  of 
Court  for  the  Trial  of  Contested  Municipal  Elections,  with  Notes  of  all  decided 
Cases,  some  additional  Statutes,  and  a  full  Index.    By  Robert  A.  Harrison, 
D.C.L.,  one  of  Her  Majesty's  Counsel.     Third  Edition.    8vo.     Toronto,  1874. 

In  royal  8vo.     1874.     Price  351.,  cloth. 

A  TREATISE  on  EXTBAOBDINABY  LEGAL  REMEDIES. 

Embracing  MANDAMUS,    QUO   WARRANTO  and  PROHIBITION.    By 
James  L.  High,  of  the  Chicago  Bar. 


"  Mr.  Hi^h  is  quite  right  when  he  says  that  no 
single  treatise  covers  the  ground  which  he  now 
occupies, '  no  previous  writer  having  ever  attempted 
a  treatise  upon  either  of  the  subjects  here  embraeed, 
which  should  be  founded  upon  and  include  the 
result  of  all  the  English  and  American  decisions/ 
On  this  score  the  book  is  welcome,  and  we  think 
that  American  jurisprudence  has  attained  to  such 
excellence,  and  has  been  built  up  by  men  of  vast 
learning,  whose  successors  have  proved  most 
worthy,  that  it  is  impossible  to  write  a  text  book 


'  on  a  branch  of  law  common  to  both  countries  with- 
out citing  the  legal  decisions  in  both  countries. 
Another  merit  in  Mr.  High's  work  is  that,  '  follow- 
ing the  inductive  method,  he  has  endeavoured  to 
group  and  generalise  the  results  of  his  investiga- 
tions, so  as  to  ascertain  the  governing  princifues 
underlying  all  the  decisions,  and  to  state  these  in 
the  text  with  as  much  brevity  as  seemed  consistent 
with  clearness/  As  the  work  of  an  American,  the 
treatise  under  notice  is  one  of  the  best  which  we. 
have  met  with." — Law  Timts. 


TTTT.T.TAPT^  (F.)  THE  LAW  OF  NEW  TRIALS,  AND 

OTHER  REHEARINaS; 

Including  Writs  of  Error,  Appeals,  &c.     Second  Edition.     Royal  8vo.     1872.    35/. 


HILLIARD  ON  THE  LAW  OF  SALES  OF  PERSONAL 

PROPERTY. 

Third  Edition.    Royal  8va     1869.    31X.  &/.,  cloth. 

IDAHO  REPORTS. 

Cases  Argned  and  Adjuo^ed  in  the  Supreme  Cottrt  of  tiie  temVorj  ol\da^o,'\w>K»».T>i 

1866  to  Augost  1867.    One  voL,  Svo.    iS6^.    al.  \o$. 


■nniB  ft  unm;  bill  tabd,  tikpli  mam, 
AMERICAN  LAW  V^ORKS—^oniinutd. 


KKKTS  COlDCENTAItlXB  OK  AMERICAN  LAW. 

COHHENTABIES  OM  AMESIGAN  LAW. 

Bj  Hod.  JASIES  Keitt.     Edited  ud  Rcriied  b;  O.  W.  HouiSS,  Juar.     izth  1 
4  Tols.  rofal  Svo.     1873.    5/.  cloth. 

In  the  IRVCII1  cdiliail  or  lUl  mvk  >■  alCanl  h4A  le^  maile  bf  brine  ^  (Iowa  thnnf  h  the  q 
The  crar  vci^hi  Hnicliiiiit  to  anj  a|ui 


rt  have  beuowcd,  fa 


Soyal  81-0.,  VoL  I.,  price  321.,  doth, 

A  SELECTION  OF  CASES  ON  THE  LAW  OF 
CONTRACTS. 


Rojtl  Svo.,  Vol.  L,  piice  3Jf.,  cloth, 

LEAOINO  CASES  ON  SALES. 

A  Selection  of  Cues  on  the  L«w  of  Sales  of  Persmutl  Property.  '  With  Referent 
Citations.    By  C.  C.  Lancdbll,  Dane  ProfeiMM  of  Law  in  Han-aid  UniTeni 

■  Wc  tuTc  befim  DODced   Pn>reiv>r   Luidclt'i 


iFit   puei  of  thee   hooks.  ...  To  unc 
fuUrliirv  good  thiK  hoaki  ut,  tht  Rid 

"W<  ha.<  Hid  ihat  ihoc  bcnlu  wn  maiKlT 

MAY'S  LAW  OF  INSURANCE. 

In  ro)^  Sto.     1873.    3S1.,  dotli. 


HOBSE  ON  ABBITBATION  AND  AWARD. 

The  I.aw  of  Arbitralioo  and  .\irard.     By  JoHS  T.  Morse,  Jnn.     Svo.    35^., 


NEBRASKA  REPORTS. 


NEVADA  REPORTS. 

:s  of  Cases  Detennined  in  the  Supreme  Court  or  the  State  of  Xevkda.    Eighl 


bupreme  Li 
1865  to  t! 
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AMERICAN   LAW  WORKS— ^g«^^««^^. 

NEW  TORE  SUPREME  COURT  REPORTS. 

Rq)orts  of  Cases  Arcued  and  Determined  in  the  late  Supreme  Court  of  the  State  of 
New  York,  1842,  1843,  ^°d  '^44'  By  T.  M.  Lalor.  Being  a  continuation  of 
Hill  and  Denio's  N.  Y.  Reports.    One  vol.,  8vo.     1857.    3cxr. 

*  THOMPSON  AND  GOOEE'S  NEW  TORE  SUPREME 

COURT  REPORTS. 

COMMENCING  JUNE,    1873.  , 

Vols.  I.,  II.,  and  III.  now  Ready.    Price  35A  each,  law  calf. 


NEW  TORE. 

Reports  of  Cases  Argued  and  Determined  in  the  Superior  Court  of  the  City  of  New 
York.     By  J.  McSweeney.     1869-70.    Two  vols.,  8vo.'    3/.  lor. 

THIf  CIVIL  CODE  OF  THE  STATE  OF  NEW  YORK. 

Reported  complete  by  the  Commissioner  of  the  Code.     8vo.     1865.     i8x. 

OREGON  REPORTS. 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court  of  the  Territory  of 
Oregon,  and  of  the  State  of  Oregon,  1853  to  1870 ;  and  Cases  in  the  Circuit 
Courts  of  Oregon.     1867  to  i8f  2.    Three  vols.,  8vo.    9/. 

Sixth  Edition,  1873,  thoroughly  revised,  three  volumes,  royal  8vo.,  5/.,  cloth, 

PARSONS  ON  CONTRACTS. 

"  In  this  edition  the  whole  work  has  been  recast  and  thoroughljr  revised ;  new  chapters  on  the  law  of 
Patents,  Copyright,  Trade-marks,  and  Telegrams,  inserted  ;  additions  made  to  alAiost  every  section  ;  and 
more  than  thirteen  hundred  recent  cases  quoted  from  or  cited.  Every  effort  has  been  made  to  render  the 
woik  worthy  the  acceptance  it  finds  with  the  profession."— ^w/Atfr^x  Prtfyue  to  the  Sixth  Edition. 

PARSONS'   (T.)  LAW  OF   SHIPFINa  AND  THE 

PRACTICE  IN  ADMIRALTT. 

Two  vols.,  royal  8vo.      1869.      3/.  y.  cloth. 

PARSONS'  (T.)  LAW  OF  MARINE   INSURANCE  AND 

GENERAL  AVERAGE. 

Two  vols.',  royal  8vo.     1868.    3/.  cloth. 

PASCHAL'S  DIGEST  OF  THE  LAWS  OF  TEXAS, 

Carefully  Annotated.     One  vol.,  large  8vo.     1866. 


PHILLIPS  ON  INSURANCE. 

A  Treatise  on  the  Law  of  Insurance  (Marine,  Life  and  Fire).    By  Willard  Phillips. 
Fifth  Edition.     In  two  volumes,  8vo.     1867.     Price  3/.  3^.,  cloth. 


In  royal  8vo.,  1872,  price  25/.,  cloth, 

THE  LAW  OF  APPELLATE  PROCEEDINGS, 

In  relation  to  Review,  Error,  Appetil,  and  other  reliefs  >rpoiv  ^tvaX  YaA^cBkea\&, 

By  T.  M.  Powell. 


8TE7EH3  ft  EATHZS,  BELL  TAXT,  lEHPLK  BAS. 
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In  two  volumes,  royil  Svo.,  1873,  price  6y.,  cloth, 

COHHENTAEIES  ON  THE  CONSTITtrilON  OF  TEE 
UNITES  STATES. 

A\'itli  a  Preliminary  Review  of  the  Constitutional  History  of  the  Colonies  and  Stales 
before  the  adoption  of  the  Constitution.  By  Joseph  Stoey,  LL.U.  In  two 
volumes,  royal  Svo.    Fourth  Edition,  with  Notes  and  Additions,  by  Thou  AS  M. 


STORY  (W.  W.)  ON  THE  LAW  OF  CONTEACTS. 

Fifili  Edition.     Revised  and  enlarged  by  Melville  M.  Bioelow.    Two  vols.. 


THE  SOnTHEBN  LAW  BEVIEW 

1$  a  Quaiierly  Magazine,  devoted  to  the  interests  of  the  X^gal  Pi'ofession,  and  contains, 
in  each  number,  livo  hundred  pages  of  reading  mailer. 
The   ^lli'iany  La;v  yoiirna!  says:     "The    '  Soulhetn    Law   Review'  is  winning  ■ 
deservedly  gooil  repulalion  by  the  cicellencc  of  Us  conlenls,  and  Ihc  ability  with  which 
it  is  conducted." 


A  TREATISE  ON  THE  TALIDITT  OF  VERBAL 
AGREEMENTS. 

As  affected  by  the  Legislative  En^tments  in  England  and  the  United   States,  commc 

called  the  Statute  of  Frauds;  iucludiog  uso  the  effect  of  Partial  and  Complele 
Performance  anii  the  sufficiency  of  the  Writing  in  Cases  where  Verbal  Agreements 
are  nut  valid  ;  together  with  other  kindred  matters ;  to  which  are  preiiied  transcripts 
of  the  various  Statutes  on  the  subject  mow  in  force  in  both  Couniries. 
By  MoNTgoMERY  H.  Thboop.     Vol.  I.,  royal  Svo.     1B70.     Price  351.  cloth. 

TOWNSHEND'S  TREATISE  ON  THE  WBON&S  GALLED 
SLANDER  AND  LIBEL. 

And  on  the  Remedios  for  those  Wrongs.     By  John  Townskend,  of  the  New  York  Bw, 


BytOH 
a.     1872. 


UNITED  STATES  CIRCUIT  COURT  REPORTS. 

Reports  of  Cases  at  Law  and  Equity,  and  in  the  Admiralty,  Determined  in  the  Cirt 
Court  of  (he  U.  S.  for  the  District  of  M4rylan<l.  By  R.  B.  Taney,  Chief  Just 
of  the  Supreme  Court  of  the  U.  S.     April  T.  1836  to  April  T.  1861.     One  Vi 


UNITED  STATES  DISTRICT  COURT  REPORTS. 

Reports  of  Cases  Argued  and  Determiaed  in  the  District  Courts  of  the  U.  S,  within  the 
Second  Circuit.    By  Robert  D.Beneuict.     1S65  to  1S71.     Fuurvols.Evo.    9/. 
*,*  Numerous  and  valuable  Decisions  Concerning  Collisions  at  Sea  are  contained  in 
these  volumes.      The   Reports  in   all  the  U.  S.  District  Courts  contain  Decisions  in 
Admiralty. 

WASHINGTON  TERRITORY  REPORTS.  \  _ 

opinions  of  the  Supreme  Court  of  the  Territory  ofWashinglou,  l%^Vo  i^V 
One  vol.,  Svo.     a/.  lOr. 


STETESa  ft  HATNES.  BELL  TABD.  TBKFLE  BAB. 
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WHARTON'S  CRIMINAL  LAW, 

Sevenlli   and    R«vbed    Edilion.      Tliree   vols.,  toyal  8vo.     1874. 

VljI.  I.  PKiNCiFLHS,  Plrading,  and  Evidence.  VoL  II.  Crimes.  Vol.  ni.  Practic 
Price  ^S.  ='0**1. 

A  TREATISE  ON  THE  CRIMINAL  LAW  OF  THE  UNITED  STATES.  1 
Francis  Wiiartos.  LL.D.,  Aothor  of  "Conflict  of  Laws,"  "Preccdcnu 
Indictments  uid  Fleas,"  "  Medical  Juiispnidmcc,"  "  Law  of  Momiddes,"  Sic 

linnyoew,  and  mnpteheads  *n  tndcpcndcot  Ircaltv 
"hich  in__priDr  editions  were  tprrad  over  ihe  bccoehI  4 
■rode  bif-  been  dLoroUKblv  nvucd  a 
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Third  Edition,  1873,  two  volumes  in  three,  price  5/.  tp.  6J.,  law  ca]/, 

WHABTON  AND  STILLES  MEDICAL 
JUKISPETTDENCE. 

Tha  first  volume  containing  a  Treatise  on  Menial  Unsoundness,  erabtacing  a  general  vii 
of  Psjcholojical  Law,  by  Francis  Wharton,  LL.D,  The  s«ond  in  two  riar 
embracing  Ihe  topics  of  Foetus  and  New  Rom  Child,  and  Difference  of  Sex, 
Samuel  Ashhurst,  M.D.,  of  Philadelphia;  Poisons,  by  Robert  Ami "  ' 

'"        '  '■    -    "  .......         .  ^-  ^^     ...,,.   _    -,^fjjf  SlKKl 

IS  Wbart 

Lp!e[e  and  valiiible  eoerdopftdiA  Cpf  Dkodj 
In  roynl  Svo,,  iSjJ,  price  36/.,  dotli, 

CONFLICT  OF  LAWS ;  OR,  PRIVATE  INTERNATIONA 

LAW. 


WHITING  (W.). 
WAR  POWERS  UNDER  THE  CONSTITUTION  OP  TH 

UNITED  STATES. 

With  an  Appeiidi\  of  Cases.      Svo.      1S71,     311.  cloth, 

WOTHERSPOON'S   MANUAL  OF  THE  PRACTICE  AH 

PROCEDUKE  IN  THE  SEVERAL   COURTS    HAVING  CIVIL  JURl 
DICTION  IN  THE  PROVINCE  OF  QUEBEC,     lamo.     1870L     lu,  M 


STXTERB  ft  HAnrSfl,  BZLl  TABO.  TOtPlX  BAB.  45 

This  day  it  pnblitilied,  in  8ro.,  Third  Ediliou,  prii-e  5s^  cloth, 
THE 

MARRIED  WOMEN'S  PROPERTY  ACT,  1870, 

Married  Women  s  Property  Act,  i8yo. 
Amendment  Act,  18^4.. 

ITS  ItELATlOSS  TO  THE 

DOCTEINB  OP  SBPAEATE  TJSB. 

CIHit!}  ^[pptnDt):  of  SlatuUtf,  Cariid  anD  jFormtf. 

BV 

J.  E.   GRIFFITH,  B.A.  Oxox-, 


In  post  Uvo.,  1S74,  Fourth  Edition,  price  15/.,  cloth, 

1  INTRODUCTION 

i        THE  STUDY  OF  INTERNATION/IL  LAW. 

1    DESIGNED  AS  AN  AID  IN  TEACHING,  and  IN   HISTORICAL  STUDIES. 

iBy  Theodore  D.  Woolsey,  Ute  President  of  Vale  College. 
Fourth  Edition,  revised  and  enlarged. 
"The  ficl  Ihit  Pnsidenl  WooImv's  ItcMiie  or       >n<l  Ihc  ibird,  wiih  further  viliuble  KMilioDt,  in 
I    Intemaiioiul  Law  hat  slicMiy  reuhid  a  (ourth       iS7>.    The  founh  editien  which  now  appcanlike- 

Uwyen,  ^  I 


1     by  all  nfho  lay  claim  to  a  liberal  education  in  ihe  hayinE  underlaken  ll>  preparatToo  while  leeli 
i     Uoiled  Slate!,      Cerlamly  (he   Intig  centroversy  |   on  Imcmationa]  Law  aod  Hi.loty  at  YaleColL, 
maioiained  with  ihi-<  counlry  iq    rccard  to  the  To  the  original  fai^toncal  sketch  of  the  tuUe 
I«y  ha»  add. 


College- 


depredation!   of   (he    *  Alabama  '   and    its   aiister       in  the  fonq  of  a  second  appcndlJi,  -  ^ /  

Gniiser%  proves  that  no  people  standi  more  in  need        aunrniary  of  tbe  variuna   treaties   which  form  the 

of  Pre>i'Ient  Wool^y\  wurk  appeared  in  i860;  the   |    notes  newly  introduced  he  has  brought  down  ihe 
In  8vo.,  1S7Z,  price  7r.  &/,,  cloth, 

AN  EPITOME  AND  ANALYSIS  OF  SAVIGNrS  TREATISE  ON 
OBLIGATIONS  IN  ROMAN  LAW. 

By  Archibald  Bitows,  M.A.  Eilin.  and  Oxon.  and  B.C.L.  Oxon.,  of  the  Middle 
Temple,  Ifanister-at-Law. 
"Mr.  Archibald    Bro-n   descrvei   the  Ibanki   I   fifty  paiei.    At  the  same  time  the  pith  of  Von 
of  all  interested  in  the  science  of  law,  whether   i    Savign/H  matter  secma  to  he  voi^  succwfuily  pre- 
u   a   study  or    a   practice,   lor  bii   edition    of  I   letved,  flothiDi   which   might   be  lueful   10  the 
Herr  von  SavijEny*i  great  work  on  'OUigatioiu.'       English  reader  being  apparendy  omitted. 
Mr.  Brown  has  undertaken  a  double  ta>k~-the   '       ''^The  new  edition  iJ  Saiigny  will,  we  hope,  be 
translation  of  his  author,  and  the  analyus  of  hii   |  citenilvely  read  and  refeired  to  by  English  lawreis. 
•iilhor's  matter.  Thai  he  has  succeeded  in  reducing   {   If  it  is  not,  it  will  not  be  the  fault  of  the  traulator 

the  French  transIaSon  consisting  of  two  volumes!       Savigny  hin»it.  lAiDW  i;\ur  &e^\4iiu  uA  ux»- 
-with  lonie  fire  hundred  pagn  apiece,  a>  compaied       rate  lenimteol  t«»luMloft«\«»>^%"»s*™'«»- 


ETEVXITS  4  HATITES,  BELL  TAXD,  TEKTLS  BAB. 

This  day  is  publisbed,  in  Sva,  price  6t.,  dotb, 

THE  LAW 


REaiSTRATION  OF  BIRTHS  AND  DEATHS 

ENGLAND   AND  WALES. 

AT    SEA. 

B^ifi^  the  whole  Siattile  Law  upon  the  subject ;  togeilier  with  a  list 
of  Registration  Fees  and  Cliarges, 

EDITBD,   WITH 

Copious  Explanatory  Notes  and  References,  and  an 
Elaborate  Index. 

ARTHUR    JOHN    FLAXMAN, 

FBACTICE    OF    CONVEYANCINO. 

In  the  Press,  b  One  Volume,  Sto., 


title  leeia: 


THEIR    CUSTODY    AND    PRODUCTION, 

AND  OF  OTHER    DOCUMENTARY   BVIDENCB  AT   LAW, 

3n  (Equi't?  anO  Slpattcctf  at  ConbejancfrtB:,' 

INXLUDING    COVENANTS   FOR   THE    PRODUCTION   OF    DEEDS    AND 
ATTESTED  COPIES  ; 


By  WALTER  ARTHUR  COPINGER, 

OF  THE   MIDDLE  TEMPLE,    BARRISTER-AT-LAW  ;  \ 

Auliior  of  "Tht  Law  of  Copyrigbt " and  "Index  lo  Ptecedeiits\iiCiK««(jai«3.o^ 
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8TEVXVS  ft 


SS,  BELL  TASD,  TEHPLS  BAB. 


N<nv  Reoify,  in  One  thick  volume,  Zvo.,  of  nearly  One  Tfiousand  Pages  ^ 

price  42X.,  stfvngly  bound  in  Cloth^ 

A  MAGISTERIAL  &  POLICE  GUIDE 

25eing:  tlje  Statute  Hato, 

INCLUDING   THE  SESSION  OF  1874, 


WITH  NOTES  AND  REFERENCES  TO  THE  MOST  RECENTLY  DECIDED  CASES, 

KBLATING  TO  THB 

PROCEDURE,  JURISDICTION,  and  DUTIES  of  MAGISTRAT] 

AND  POLICE  AUTHORITIES, 

IN   THE  METROPOLIS  AND  IN   THE  COUNTRY. 

With  an  Introduction  showing  the   General   Procedure   before   Magistral 

both  in  Indictable  and  Summary  Matters. 

BY 

HENRY    C.    GREENWOOD, 

Stipendiary  hlagistratt  for  th*  District  of  the  Staffordshire  Potteries^ 

AND 

TEMPLE    C.    MARTIN, 

Of  the  Somthwark  Police  Court. 


"  The  law  relating  to  magistrates  is  a  very  im- 
portant part  of  our  jurisprudence,  and  upon  the  skill 
with  which  the  statute  and  case  law  is  expounded 
by  text  writers  depends  in  a  great  measure  the  suc- 
cessful administration  of  the  criminal  law.  The 
fact  that  Mr.  Greenwood,  evidently  ablv  assisted 
by  Mr.  Martin,  should  have  entered  a  field  already 
occupied  by  Oke  and  Hum,  the  latter  work  having 
been  recently  edited  with  most  elaborate  care  hy 
high  authorities,  would  appear  to  show  that  magi- 
strates are  not  altogether  satisfied  with  the  wa^ 
in  which  the  subject  of  the  jurisdiction  of  magi- 
jttrates,  and  police  law  generally,  has  been  dealt 
with.  And  we  notice  that  our  authors  do  not  con- 
fine themselves  to  the  duties  of  magistrates  only, 
particular  attention,  we  are  told  in  the  preface, 
having  been  paid  to  the  duties  of  constables. 

'*  For  the  form  of  the  work  we  have  nothing  but 
commendation.  The  subjects  are  treated  in  alphabe- 
tical order — obviously  the  simplest  and  most  intel- 
ligible form  for  atreatise  on  law  where  the  subject  is 
plainly  divisible  and  capable  of  classification.  The 
subjects  thus  classified  arc  preceded  by  a  valuable 
introduction  commencing  with  the  jurisdiction  of 
magistrates  In  ^dictable  offences,  which  is  followed 
by  a  dissertation  upon  their  jurisdiction  in  summar>* 
matters.  As  illustrating  the  desire  of  uur  authors  to 
attain  to  lucidity,  we  may  refer  to  the  first  page  of 
this  introduction,  which  open<>  thus  :  — 

'Before  proceeding  in  any  matter  the  justice 
should  inquire  :— 

'  ist.     Whether  he  has  jurisdiction. 

'2nd.  If  more  than  one  or  any  particular  de- 
scription of  Justice  is  required. 

'  3rd.  Whether  a  time  is  limited  for  any  of  the 
proceedintrs. 

'^th.  What  arc  his  powers  by  the  commission 
of  the  peace  or  by  statute.' 

"  Under  each  head  a  short  explanation  is  given, 
and  the  writer^j,  whose  qualifications  for  the  task  no 
one  can  question,  proceed  to  treat  of  jurisdiction 
under  ii  &  12  Vict.  c.  42,  ss.  a,  3,  5,  ^  and  7.  This 
brings  us  to  the  mode  in  which  statute  law  has  been 
treated,  and  to  explaio  this  we  turn  to  the  jxvface, 
where  wc  .'xre  told  I'hal  iVie  form  of  the  statutes  has 
been  as  little  intofered  w\l\\  ais  vo^*^^*'.^^  ^^* 
sections  which  relate  to  ptoceAwrc  AroiolYvei  \ivax\ex\ 


of  that  nature  have  been  collected  into  foot  ool 
and  referred  to  as  required.    By  this  arrangem« 
•  the  text  has  been  confined  almost  entirely  to  t 
sections  creat-ni;  offences,  &c. 

"  Having  given  this  description  of  the  plan  of  t 
treatise  it  only  remains  for  us  to  observe  upon  1 
execution  of  the  design.  It  is  perfectly  plain  t1 
a  vast  amount  of  labour  and  intelligence  has  bi 
expended  with  the  conscientious  desire  to  prodi 
a  reliable  guide.  The  foot  notes,  to  which  all 
servations,  directions,  subordinate  sections  of  .\ 
of  Parliamentand  cases  are  relegated,  contain  all 
information  necessary  to  elucidate  the  text,  which 
we  have  said,  is  wholly  statute  law.  ^  The  port 
of  the  work  entitled  '  Intoxicating  Liquors  U 
excellent  and  at  the  same  time  a  very  concb>e  tre.ni 
on  the  licensing  law,  and  we  should  imagine  «o 

frove  of  great  use  to  magbtrates  and  their  cicr 
n  the  text  we  have  the  statutes  unencumbc 
with  individual  criticism,  and  the  notes,  whilstt 
of  important,  illustrative,  and  explanatory  mati 
are  concbe,  the  effect  of  decisions  being  shoi 
stated,  no  effort  being  made  by  the  authors  to 
dulge  in  unnecessary  writing,  so  frequently  the  h: 
of  authors  and  publishers. 

"  In  short,  we  may  say  we  have  here  our  id 
law  book.  It  is  at  once  in  itself  an  index  an 
digest.  We  have  long  been  of  opinion  that  in  or 
to  simplify  F.nglish  law  it  must  first  be  arrancLt: 
order,  al;ih.ibeiical  or  otherwise,  letting  the  Lej 
lature  speak  where  it  makes  the  law,  and  citing 
recognised  authorities  clearly  and  without  comm 
where  the  law  is  to  be  found  only  in  text-books  ; 
cases.  Mes.srs.  Greenwood  and  Martin  have  p 
duced  a  work  which  is  of  moderate  dimensions  ; 
price,  whilst  from  our  examination  of  it  wc  beli 
It  maybe  said  to  omit  nothing  which  it  ought  toe 
tain.  Without  wishing  to  disparage  any  exi>i 
text-book,  we  believe  uiU  before  us  will  prov< 
more  practical  use  as  being  better  arrangcvl  t 
either  Oke  or  Bum.  Those  are  very  valuable  wvn 
and  will  always  retain  their  place  in  favour,  btii 
think  Messrs.  Greenwood  and  Martin  will  fin 
hearty  welcome  wherever  magistrates  de>ire  to 
informed  b}^  ea-sj-  reference  of  the  nature  and  ex 
qC  tkeir  jurisdiction  and  powers.'*— Zow  Time* 
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